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Section  9.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, in  the  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  such  Court  of  Record,  and  faen  only  upon 
the  accountable  receipt  cf  some  person  entitled  to  the 
use  of  the  Library.  Every  such  book  so  taken  from 
the  Library,  shall  be  returned  on  the  same  day,  and  in 
default  of  such  return  the  party  taking  the  same  shall 
be  suspended  from  all  use  and  privilegos  of  the 
Library  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees.  , 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injurei.  A  party  violating  .his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  exceeding  the  value 
of  the  book,  or  to  replace  the  volume  ^y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
of  the  Ivibrary  till  any  order  of  the  Trustees  or  Execu- 
tive Committee  in  the  premises  shall  be  fully  complied 
with  to  the  satisfaction  of  such  Trustees  or  Executive 
Committee. 
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In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Central  Division. 

INEQUITY— #388. 

UNITED  STATES  OP  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Order  Extending  Time  [to  December  19,  1912,  to 

File  Record]. 

On  the  application  of  the  Acting  Attorney  General 
of  the  United  States,  for  good  cause  shown,  and  it 
further  appearing  to  the  Court  that  the  transcript  in 
this  cause  is  voluminous  and  cannot  be  prepared 
within  thirty  days  from  and  after  the  signing  of  the 
Citation  in  said  cause, 

IT  IS  THEREPOEE  ORDERED,  that  the  time 
for  filing  said  transcript  in  the  Circuit  Court  of  Ap- 
peals be  and  is  hereby  extended  sixty  days  from  and 
after  the  20th  day  of  October,  A.  D.  1912. 

Dated  this  23d  day  of  September,  A.  D.  1912. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed]  :  No.  388.  In  the  District  Court  of  the 
United  States,  District  of  Idaho,  Central  Division. 
The  United  States  of  America,  Complainant,  vs. 
William  F.  Kettenbach  et  al..  Defendants.  Order 
Extending  Time  for  Filing  Transcript. 

No.  2209.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.     No.  388.     In   the    District 
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Court  of  the  United  States  for  the  District  of  Idaho. 
United  States  of  America,  Complainant,  vs.  William 
P.  Kettenbach  et  al.,  Defendants.  Order  Extending 
Time  for  Filing  Transcript.  Filed  Oct.  3,  1912.  F. 
D.  Monckton,  Clerk.  Refiled  Dec.  19,  1912.  F.  D. 
Monckton,  Clerk. 


[Order  Extending  Time   to  December  26,  1912,  to 

File  Record.] 

In  the  District  Court  of  the  United  States,  for  the 
^  District  of  Idaho,  Central  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Appellants, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Respondents. 

For  good  cause  shown,  it  is  hereby  ordered  that  the 
time  to  file  the  transqript  and  docket  the  above-en- 
titled cause  in  the  U.  S.  Circuit  Court  of  Appeals 
be  and  the  same  is  hereby  extended  and  enlarged 
from  the  19th  day  of  December,  1912,  to  and  includ- 
ing the  26th  day  of  December,  1912. 
Dated  December  19, 1912. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed]  :  No.  388.  In  the  District  Court  of  the 
United  States,  J3istrict  of  Idaho,  Central  Division. 
The  United  States,  Appellant,  vs.  William  F.  Ketten- 
bach et  al..  Respondents.     Order  Extending  Time  to 
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File  Transcript.     Filed  Dec.  23, 1912.     F.  D.  Monck- 
ton,  Clerk. 

No.  2209.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Under  Rule  16  Enlarg- 
ing Time  to  and  Including  Dec.  26,  1912,  to  File  Rec- 
ord Thereof  and  to  Docket  Case.  Filed  Dec.  23, 1912. 
F.  D.  Monckton,  Clerk. 


In  the   Circuit   Court  of  the    Ufdted  States,  Ninth 
Circuit,  District  of  Idaho,  Northern  Division, 

No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE W.  ROBNETT,  FRANK  W.  KET- 
TENBACH. 

Bill  in  Equity. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Idaho : 

Charles  J.  Bonaparte,  Attorney  General  of  the 
United  States,  for  and  in  behalf  of  the  United  States 
of  America,  complainant,  brings  this  Bill  of  Com- 
plaint against  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer,  Clarence  W.  Robnett  and 
Frank  W.  Kettenbach,  and  thereupon  complains  and 
says: 

FIRST, 

That  prior  to  the  acts  hereinafter  complained  of, 
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the  complainant  was  the  owner  of  the  lands  herein- 
after described,  the  said  lands  constituting  a  part  of 
the  public  domain  and  situated  within  the  State  and 
District  of  Idaho. 

That  by  an  Act  of  Congress  of  the  United  States, 
entitled,  ^^  An  Act  for  the  Sale  of  Timber  Lands  in  the 
States  of  California,  Oregon,  Nevada  and  in  Wash- 
ington Territory,"  approved  June  3,  1878,  as 
amended  and  extended  to  all  public  land  States  by 
the  Act  of  Congress  of  August  4,  1892,  it  was  pro- 
vided, among  other  things,  in  substance  that  sur- 
veyed public  lands  of  the  United  States  within  the 
public  land  States,  valuable  chiefly  for  timber  but 
unfit  for  cultivation,  might  be  sold  to  citizens  of  the 
United  States  or  persons  who  had  declared  their 
[1*]  intention  to  become  such,  in  quantities  not  to 
exceed  160  acres  to  any  one  person  or  association  of 
persons,  at  the  minimum  price  of  Two  Dollars  and 
Fifty  Cents  ($2.50)  per  acre. 

It  was  further  provided  in  said  Act  as  follows : 
^^That  any  person  desiring  to  avail  himself  of 
the  provisions  of  this  act  shall  file  with  the  regis- 
ter of  the  proper  district  a  written  statement  in 
duplicate,  one  of  which  is  to  be  transmitted  to 
the  General  Land  Office,  designating  by  legal 
subdivision  the  particular  tract  of  land  he  de- 
sires to  purchase,  setting  forth  that  the  same  is 
unfit  for  cultivation,  and  valuable  chiefly  for  its 
timber  or  stone;  that  it  is  uninhabited;  contains 
no  mining  or  other  improvements,   except  for 


Tage  number  appearing  at  foot  of  page  of  original  certified  Record. 


vs,  William  F.  Kettenbach  et  al.  5 

ditch  or  canal  purposes,  where  any  such  do  exist, 
save  such  as  were  made  by  or  belong  to  the  appli- 
cant, nor,  as  deponent  verily  believes,  any  val- 
uable deposit  of  gold,  silver,  cinnabar,  copper,  or 
coal ;  that  deponent  has  made  no  other  applica- 
tion under  this  act ;  that  he  does  not  apply  to  pur- 
chase the  same  on  speculation,  but  in  good  faith 
to  appropriate  it  to  his  own  exclusive  use   and 
benefit,  and  that  he  has  not,  directly  or  indi- 
rectly, made  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person  or  persons  what- 
soever, by  which  the  title  which  he  might  acquire 
from   the    Government    of  the    United    States 
should  inure,  in  whole  or  in  part,  to  the  benefit 
of  any  person  except  himself. ' ' 
which  statement  was  required  by  said  Act  to  be  veri- 
fied by  the  oath  of  the  applicant  before  the  register 
or  receiver  of  the  land  office  within  the  district  where 
the  land  was  situated. 

And  said  Act  further  provides  that : 

*^If  any  person  taking  such  oath  shall  swear 
falsely  in  the  premises,  he  shall  be  subject  to  all 
the  pains  and  penalties  of  perjury  and  shall  for- 
feit the  money  which  he  may  have  paid  for  said 
lands  and  all  right  and  title  to  the  same ;  and  any 
grant  or  conveyance  which  he  may  have  made, 
except  in  the  hands  of  hona  fide  purchasers,  shall 
be  null  and  void. ' ' 
And  said  Act  further  provided  that  after  the  ex- 
piration of  60  days'  publication  of  said  application: 
*'Tlie  person  desiring  to  purchase  shall  fur- 
nish to  the  register  of  the  land  office  satisfactory 
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and  other  unlawful  methods,  they  might  unlawfully 
and  [3]  fraudulently  procure  for  themselves  and 
for  their  use,  benefit  and  pecuniary  advantage, 
large  quantities  of  said  public  lands. 

Said  unlawful  and  fraudulent  means  consisted  in 
procuring  persons  to  avail  themselves  of  the  provi- 
sions of  the  Act  of  Congress  hereinbefore  referred  to, 
by  filing  the  written  statement,  and  doing  the  other 
things  required  by  said  Act  (and  the  regulations  of 
the  Conunissioner  of  the  General  Land  Office,  ap- 
plicable to  said  proceeding),  under  an  agreement 
then  ^nd  there  and  theretofore  had  and  entered  into 
between  said  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer  and  Clarence  W.  Robnett, 
and  divers  of  said  persons,  wherein  and  whereby 
they,  the  said  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer  and  Clarence  W.  Robnett, 
agreed  to  purchase  said  lands  described  in  the  respec- 
tive statements  and  applications  of  said  applicants  as 
soon  as  said  applicants  should  secure  title  thereto ; 
and  in  divers  other  instances,  said  unlaw^ful  and 
fraudulent  means  consisted  in  procuring  persons  to 
avail  themselves  of  the  provisions  of  the  Act  of  Con- 
gress hereinbefore  referred  to,  by  filing  the  written 
statement,  and  doing  the  other  things  required  by 
said  Act  and  the  regulations  of  the  Commissioner  of 
the  General  Land  Office,  applicable  to  said  proceed- 
ing, under  an  agreement  then  and  there  and  thereto- 
fore had  and  entered  into  between  said  William  F. 
Kettenbach,  George  H.  Kester,  William  Uwyer  and 
Clarence  W.    Robnett,  and    divers  of  said  persons, 
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wherein  and  whereby  they,  the  said  William  F.  Ket- 
tenbach,  George  H.  Kester,  William  D^yer  and  Clar- 
ence W.  Eobnett  agreed  to  furnish  or  procure  to  be 
furnished  and  supplied  to  said  applicant  the  amount 
of  money  necessary  to  pay  all  expenses  in  connection 
with  m^aking  said  filing  and  procuring  title  to  said 
land  under  said  Act,  including  the  sum  necessary  to 
pay  for  said  land ;  whereupon  said  applicant,  as  soon 
as  he  should  obtain  title  to  said  lands  from  the  United 
States,  was  to  deed  the  said  lands  to  said  William  F. 
Kettenbach,  George  H.  Kester,  William  Dwyer  and 
Clarence  W.  Eobnett,  or  either  of  them,  or  to  some 
person  designated  by  them  or  either  of  them,  and  the 
said  William  F.  Kettenbach,  George  H.  Kester,  Will- 
iam Dwyer  and  Clarence  W.  Eobnett,  were  there- 
upon [4]  to  pay  or  procure  to  be  paid  to  said  ap- 
plicant a  sum  theretofore,  at  the  making  of  the  agree- 
ment aforesaid,  decided  upon  and  promised  to  be 
paid. 

FOUETH. 
That  pursuant  to  said  unlawful  and  corrupt  con- 
spiracy and  agreement,  and  to  carry  out  and  effect 
the  object  and  purpose  thereof,  the  said  William  F. 
Kettenbach,  George  H.  Kester,  William  Dwyer  and 
Clarence  W.  Eobnett  did  unlawfully,  falsely,  fraudu- 
lently and  corruptly  induce  and  procure  Carrie  D. 
Maris,  William  B.  Benton,  Joel  H.  Benton,  Hender- 
son F.  Dizney,  Harry  S.  Palmer,  George  W.  Harring- 
ton, Eobert  N.  Wright,  Maud  N.  Wright,  Van  W. 
Eobertson,  John  W.  Kilinger,  John  E.  Nelson,  Soren 
Hansen,  John  H.  Little,  Ellsworth  M.  Harrington, 
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Wren  Pierce,  Benjamin  F.  Baslior,  Jas.  C.  Evans, 
Pearl  Wasliburn,  Lon  E.  Bishop,  Joseph  B'.  Clute, 
Frederick  W.  Newman,  Francis  M.  Long,  John  H. 
Long,  Benjamin  F.  Long,  Charles  Dent,  Charles 
Smith,  George  Morrison,  Edward  M.  Hyde,  Bertsel 
H.  Ferris,  George  Eay  Robinson,  Drury  M.  Gammon, 
Chas.  W.  Taylor,  Jackson  O'Keefe,  Edgar  J.  Taylor, 
Joseph  H.  Prentice,  George  H.  Kester,  Guy  L.  Wil- 
son, Frances  A.  Justice,  Fred  E.  Justice,  Edna  P. 
Kester,  Elizabeth  Kettenbach,  William  J.  White, 
Elizabeth  White,  Mamie  P.  White,  Walter  E.  Dag- 
gett, Martha  E.  Hallett,  Daniel  W.  Greenburg,  David 

S.  Bingham,  William  McMillan,  Hattie  Rowland, 
Edgar  H.  Dammarell,  William  E.  Helkenbery,  Will- 
iam Havernick  and  Geary  Van  Ardsdalen  and  divers 
other  persons  not  necessary  to  be  named  here,  to  ap- 
ply at  the  United  States  Land  Office  at  Lewiston, 
Idaho,  in  the  land  district  where  said  lands  are  sit- 
uated, under  the  provisions  of  the  Act  of  Congress 
aforesaid  and  pursuant  to  and  for  the  purpose  of 
carrying  out  the  said  unlawful,  fraudulent  and  cor- 
rupt conspiracy  and  agreement  aforesaid,  and  for 
the  purpose  of  obtaining  title  to  large  tracts  of  the 
public  timber  lands  of  the  United  States,  as  afore- 
said, did  cause,  induce  and  procure  the  said  parties, 
and  each  of  them,  to  appear  before  the  register  or 
receiver  of  the  United  States  Land  Office  at  Lewis- 
ton,  Idaho,  and  each  to  make  and  subscribe,  and 
make  oath  to  the  written  statement  required  by  said 
Act  of  persons  desiring  to  avail  [5]  themselves  of 
the  provisions  thereof,  and  did  cause,  induce  and  pro- 
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cure  the  said  persons,  and  each  of  them,  then  and 
there  to  make  and  subscribe  their  respective  writ- 
ten statements  as  aforesaid,  and  to  state  respectively 
in  substance  that  he,  the  applicant,  did  not  apply 
to  purchase  the  land  described  in  his  said  statement, 
on  speculation,  but  in  good  faith  to  appropriate  it 
to  his  own  exclusive  use  and  benefit,  and  that  he  had 
not  directly  or  indirectly  made  any  agreement  or 
contract  or  in  any  way  or  manner  with  any  person 
or  persons  whomsoever  by  which  the  title  which  he 
might  acquire  from  the  Government  of  the  United 
States  might  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  himself;  which  said  respective 
applications  and  each  of  them  w^ere  then  and  there 
dulv  filed  in  the  said  United  States  Land  Office. 

That,  thereafter,  pursuant  to  said  unlawful  and 
corrupt  conspiracy,  combination,  confederation  and 
agreement,  and  in  furtherance  thereof  and  to  carry 
out  and  effect  the  object  and  purpose  thereof,  the  said 
William  F.  Kettenbach,  George  H.  Kester,  William 
Dwyer  and  Clarence  W.  Robnett  did  induce  and  pro- 
cure the  persons  hereinbefore  named,  and  each  of 
them,  to  appear  before  the  land  office  of  the  United 
States  at  Lewiston,  Idaho,  and  to  answer  certain 
questions  hereinbefore  in  this  complaint  set  out,  pre- 
scribed by  the  Commissioner  of  the  General  Land 
Office,  pursuant  to  the  authority  contained  in  the  Act 
aforesaid  and  each  of  said  persons  then  and  there 
by  the  procurement  of  the  said  William  F.  Ketten- 
bach, George  H.  Kester,  William  Dwyer  and  Clar- 
ence W.  Robnett  did  answer  said  questions  in  sub- 
stance and  to  the  effect  that  he  had  not  sold  or  trans- 
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ferred  Ms  claim  to  the  land  for  which  he  made  ap- 
plication to  purchase  since  making  his  sworn  state- 
ment, or  had  directly  or  indirectly  made  any  agree- 
ment or  contract  in  any  w^ay  or  manner  with  any  per- 
son whomsoever  by  which  the  title  which  he  might 
acquire  from  the  Government  of  the  United  States 
might  inure  in  whole  or  in  part  to  the  benefit  of  any 
person  except  himself  and  that  he  made  his  entry 
in  good  faith  for  the  appropriation  of  the  land  ex- 
clusivel}^  to  his  own  use  and  not  for  the  use  or  benefit 
of  any  other  person,  that  no  other  person  than  him- 
self,  nor  any  firm,  corporation  or  association  had  any 
[6]  interest  in  the  entr}'  which  he  was  then  making, 
or  in  the  land  or  in  the  timber  thereon,  that  he  paid 
out  of  his  own  individual  funds  all  the  expenses  in 
connection  with  making  said  filing,  and  that  he  ex- 
pected to  pay  for  the  land  with  his  own  money. 

FIFTH. 

That  the  statements  so  made  bv  the  said  Carrie 
D.  Maris,  William  fi.  Benton,  Joel  H.  Benton,  Hen- 
derson F.  Dizney,  Harry  S.  Palmer,  George  AV.  Har- 
rington, Robert  N.  Wright,  Maud  N.  Wright,  Van 
W.  Robertson,  John  W.  Killinger,  John  E.  Nelson, 
Soren  Hansen,  John  H.  Little,  Ellsworth  M.  Har- 
rington, Wren  Pierce,  Btenjamin  F.  Bashor,  Jas.  C. 
Evans,  Pearl  Washburn,  Lon  E.  Bishop,  Joseph  B. 
Clute,  Frederick  W.  Newman,  Francis  M.  Long,  John 
H.  Long,  Benjamin  F.  Long,  Charles  Dent,  Charles 
Smith,  George  Morrison,  Edward  M.  Hyde,  Bertsel 
H.  Ferris,  George  Ray  Robinson,  Drury  M.  Gam- 
mon, Charles  W.  Taylor,  Jackson  O'Keefe,  Edgar 
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J.  Taylor,  Joseph  H.  Prentice,  George  H.  Kester, 
Guy  L.  Wilson,  Frances  A.  Justice,  Fred  E.  Justice, 
Edna  P.  Kester,  Elizabeth  Kettenbach,  William  J. 
White,  Elizabeth  White,  Mamie  P.  White,  Walter 
E.  Daggett,  Martha  E.  Hallett,  Daniel  W.  Greenburg, 
David  S.  Bingham,  William  McMillan,  Hattie  Row- 
land, Edgar  H.  Dammarell,  William  E.  Helkenbery, 
William  Havernick  and  Geary  Van  Ardsdalen,  and 
by  each  of  them,  were  false,  fraudulent  and  untrue, 
and  were  know^n  to  the  said  persons  and  to  the  said 
William  F.  Kettenbach,  George  H.  Kester,  William 
Dwyer  and  Clarence  W.  Robnett  to  be  false,  fraudu- 
lent and  untrue  and  the  said  statements  and  each  of 
them  were  made  for  the  purpose  of  procuring  title 
from  the  United  States  to  the  lands  described  in  the 
several  sworn  statements  of  the  persons  hereinbefore 
named,  and  which  lands  are  hereafter  described,  pur- 
suant to  the  unlawful,  false,  fraudulent  and  corrupt 
conspiracy,  combination  and  agreement  hereinbefore 
referred  to. 

That  in  truth  and  in  fact,  divers  of  the  said  sev- 
eral applicants  had  been  supplied  and  furnished  the 
money  with  which  to  pay  for  said  lands  and  the  fees 
and  expenses  incident  to  obtaining  title  thereto,  by 
the  said  William  F.  Kettenbach,  George  H.  Kester, 
William  Dwyer  and  Clarence  W.  Robnett,  or  one  or 
more  of  them,  [7]  pursuant  to  the  unlawful, 
fraudulent  and  corrupt  agreement  hereinbefore  re- 
ferred to ;  and  the  title  to  said  lands  was  so  obtained 
by  each  and  all  of  the  several  persons  hereinbefore 
named  as  applicants,  for  the  purpose  and  with  the 
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understanding  that  the  same  should  be  conveyed  at 
the  request  of  the  said  defendants  as  soon  as  title 
thereto  should  be  obtained  from  the  United  States. 

SIXTH. 

And  complainant  further  avers  and  charges  that 
the  said  defendants,  William  F.  Kettenbach,  George 
H.  Kester,  William  Dwyer  and  Clarence  W.  Robnett, 
by  their  said  unlawful,  corrupt  and  fraudulent 
schemes  and  practices,  and  by  and  through  the  vari- 
ous persons  heretofore,  in  this  bill  of  complaint,  men- 
tioned as  employed  by  them  for  that  purpose,  fraud- 
ulently obtained  and  procured  the  patents  of  com- 
plainant to  be  issued  to  the  various  persons  herein- 
before in  this  bill  of  complaint  mentioned  and  here- 
inafter to  be  mentioned  in  connection  with  the  several 
descriptions  of  said  lands  to  be  mentioned  and  set 
out.  And  your  complainant  further  avers  and 
charges  that  the  said  pretended  patents  to  the  lands 
hereinafter  to  be  described,  were  not  procured,  as 
the  defendants  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer  and  Clarence  W.  Robnett 
well  knew  at  the  time  of  procuring  the  same,  in  com- 
pliance with  the  laws  of  the  United  States.  And  your 
complainant  further  avers  and  charges  that  in  the 
case  of  each  and  every  of  such  tracts  of  land  herein- 
after in  this  bill  of  complaint  described,  the  act  and 
conduct  of  the  said  defendants,  William  F.  Ketten- 
bach, George  H.  Kester,  William  Dwyer  and  Clarence 
W.  Robnett,  and  each  of  them,  and  each  and  every 
of  their  employees  and  confederates,  were  illegal  and 
fraudulent  and  that  the  patents  procured  from  this 
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complainant  by  and  on  behalf  of  said  defendants, 
were  and  are,  in  each  and  every  instance,  fraudulent 
and  void,  as  against  this  complainant,  and  contrary 
to  equity  and  good  conscience,  and  being  so,  ought 
by  this  court,  to  be  set  aside  and  held  for  naught,  not 
only  in  the  hands  of  said  defendants,  but  in  the  hands 
of  any  other  person  or  persons  whomsoever,  if  not 
still  in  the  hands  of  the  defendants.     [8] 

SEVENTH. 

And  complainant  avers  and  charges  that  the 
patents  so  unlawfully  and  fraudulently  procured 
from  complainant  by  and  on  behalf  of  the  said  de- 
fendants, William  F.  Kettenbach,  George  H.  Kester, 
William  Dwyer  and  Clarence  W.  Robnett,  for  the 
several  tracts  of  land  hereinafter  in  this  bill  of 
complaint  mentioned  and  described  were  issued  by 
this  complainant  in  each  and  every  instance,  wdthin 
six  years  of  the  filing  of  this  bill  of  complaint. 

EiaHTH. 

Complainant  further  avers  and  charges  that  pur- 
suant to  such  unlawful  and  corrupt  combination, 
conspiracy  and  agreement  and  to  effect  the  object 
and  purpose  thereof,  the  said  William  F.  Ketten- 
bach, George  H.  Kester,  William  Dwyer  and  Clar- 
ence W.  Robnett  did  induce  the  said  several  persons 
hereinbefore  and  hereinafter  named  in  connection 
with  the  description  of  the  said  several  tracts  of  land 
to  convey  the  same,  in  some  instances  to  George  H. 
Kester,  in  some  instances  to  William  F.  Kettenbach, 
otherwise  W.  F.  Kettenbach,  in  some  instances  to 
George  H.  Kester  and  William  F.  Kettenbach,  or 
Geo.  H.  Kester  and  W.  F.  Kettenbach  or  Kester  and 


16  The  United  States  of  America 

Kettenbach,  in  some  instances  to  Clarence  W.  Rob- 
nett,  otherwise  C.  W.  Robnett  in  some  instances  to 
Kittie  E.  Dwyer,  in  other  instances  to  other  person 
or  persons  unknown  to  complainant;  but  complain- 
ant avers  that  in  each  and  every  instance  such  con- 
veyances were  executed  for  the  benefit  of  said  de- 
fendants William  F.  Kettenbach,  George  H.  Kester, 
William  Dwyer  and  Clarence  W.  Robnett,  or  either 
or  all  of  them,  and  other  person  or  persons  unknown 
to  complainant,  pursuant  to  the  unlawful  agreement 
hereinbefore  set  out  and  referred  to. 

NINTH. 

And  complainant  here  now  sets  forth  and  describes 
the  lands  so  as  aforesaid  fraudulently  procured  to 
be  patented  by  complainant  by  and  on  behalf  of  the 
said  conspirators,  together  with  the  name  in  each 
instance  of  the  person  through  and  by  whom  patents 
to  said  lands  were  so  fraudulently  obtained  from 
complainant,  as  hereinbefore  set  out,  the  number  of 
said  patent,  the  date  of  application  therefor  and  the 
date  of  the  issuance  thereof:     [9]    . 

No.  of  patent,  4049. 
Date  of  Application,  Nov.  21,  1902. 
Issued  to  CARRIE  D.  MARIS. 
Description:  SE.  14  SW.  %,  Sec.  12,  E.  %  NW.  %, 
NE.  1/4  SW.  14,  Sec.  13,  Tp.  36  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Feb.  25,  1904. 

No.  of  patent,  4054. 

Date  of  application,  Nov.  21,  1902. 

Issued  to  WILLIAM  B.  BENTON. 
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Description:  S.  1/2  NW.  %,  N.  1/2  SW.  14,  Sec.  15,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Feb.  25,  1904. 

No.  of  patent,  4055. 

Date  of  application,  Nov.  21,  1902. 

Issued  to  JOEL  H.  BENTON. 

Description:  S.  1/2  SW.  %,  S.  1/2  SE.  %,  Sec.  15,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Feb.  25,  1904. 

No.  of  patent,  4074. 
Date  of  application,  Nov.  25, 1902. 
Issued  to  HENDERSON  F.  DIZNEY. 
Description:  N.  1/2  NW.  14,  SW.  14,  NW.  1/4,  Sec.  14, 
SE.  14  SW.  14,  Sec.  11,  Tp.  40  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Feb.  25,  1904. 

No.  of  patent,  4192. 

Date  of  application,  Jan.  23,  1903. 

Issued  to  HARRY  S.  PALMER. 

Description:  E.  1/2  SW.  %,  S.  1/2  SE.  14,  Sec.  33,  Tp. 

40  N.,  R.  4  E.,  B.  M. 
Date  of  patent,  July  2,  1904. 

No.  of  patent,  4213. 
Date  of  application,  Feb.  11,  19i08. 
Issued  to  OEORGE  W.  HARRINGTON. 
Description:    W.    1/2    NW.    i^,    NE.    i^    NW.    14, 
NW.  1/4  NE.  14,  Sec.  10,  Tp.  36  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  July  2,  1904. 

No.  of  patent,  4249' 

Date  of  application,  March  11,  1903. 

Issued  to  ROBERT  N.  WRIGHT. 


18  The  United  States  of  America 

Description;  Lot  1,  SE.  14  NE.  14,  E.  1/2  SE.  1/4,  Sec. 

1,  Tp.  30  N.,  R.  5  E.  B.  M. 
Date  of  patent,  Aug.  3,  1904.     [10] 

No.  of  patent,  4251. 

Date  of  application.  Mar.  11,  1908. 

Issued  to  MAUD  N.  WRIGHT. 

Description:  Lot  1,  SE.  %  NE.  %,  E.  1/2  SE.  14,  Sec. 

3,  Tp.  38  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4352. 

Date  of  application.  May  19,  1908. 

Issued  to  VAN  W.  ROBERTSON. 

Description:  SW.  14,  Sec.  10,  Tp.  39  N.,  R.  3  E.,  B.  M. 

Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4357. 

Date  of  application.  May,  22,  1908. 

Issued  to  JOHN  W.  KILLINOER. 

Description:  N.  1/2  SW.  1/4,  N.  1/2  SE.  14,  Sec.  18,  Tp. 

89  N.,  R.  2  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4859. 

Date  of  application.  May  22,  1908. 

Issued  to  JOHN  E.  NELSON. 

Description :  NE.  14,  Sec.  24,  Tp.  39  N.,  R.  2  E.,  B.  M. 

Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4877. 

Date  of  application,  June  5,  1908. 

Issued  to  SOREN  HANSEN. 

Description:  SE.  1/4,  Sec.  10,  Tp.  39,  N.,  R.  8  E.,  B. 

M. 
Date  of  patent,  Aug.  3,  1904. 
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No.  of  patent,  4385. 

Date  of  application,  June  15,  1908. 

Issued  to  JOHN  H.  LITTLE. 

Description:  Lot  1,  W.  1/2  NE.  %,  SE.  %  NE.  14, 

Sec.  25,  Tp.  39  N.,  R.  3  E.,  B.  M. 
Date  of  patent  Aug.  3,  1904. 

No.  of  patent,  4364. 

Date  of  application,  June  15,  1908. 

Issued  to  ELLSWORTH  M.  HARRINGTON. 

Description:  Lot  1,  NW.  14  NE.  14,  N.  1/2  NW.  14, 

Sec.  24,  Tp.  39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4389. 

Date  of  application,  June  17,  1908. 

Issued  to  WREN  PIEROE, 

Description:  SE.  14,  Sec.  22,  Tp.  39  N.,  R.  3  E.,  B. 

M. 
Date  of  patent,  Aug.  3,  1904.     [11] 

No.  of  patent,  4390-. 

Date  of  application,  June  17,  1908. 

Issued  to  BENJAMIN  P.  BASHOR. 

Description:  Lot  4,  SW.  14  SE.  14,  S.  1/2  SW.  %,  Sec. 

24,  Tp.  39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4391. 

Date  of  application,  June  17,  1903. 

Issued  to  JAS.  C.  EVANS. 

Description:  S.  1/2  NW.  14,  W.  1/2  SW.  14,  Sec.  25, 

Tp.  39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 
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No.  of  patent,  4306. 

Date  of  application,  April  16,  1903. 

Issued  to  PEAEL  WASHBURN. 

Description:  E.  1/2  SE.  1/4,  SE.  %  NE.  %,  Sec.  27,  Tp. 

40  N.,  R.  4  E.,  B.  M. 
Date  of  patent,  July  2,  1904. 

No.  of  patent,  4392. 

Date  of  application,  June  17,  1903. 

Issued  to  LON  E.  BISHOP. 

Description:  W.  1/2  SE.  %,  S.  1/2  SW.  14,  Sec.  23,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent.  No.  4393. 

Date  of  application,  June  17,  1908. 

Issued  to  JOSEPH  B.  OLUTE. 

Description:  S.  1/2  NE.  %,  E.  1/9  SE.  1/4,  Sec.  26,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4394.' 

Date  of  application,  June  17,  1903. 

Issued  to  PREDERICK  W.  NEWMAN. 

Description:  S.  1/2  NE.  14,  E.  1/2  SE.  %,  Sec.  23,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4395. 

Date  of  application,  June  17,  1903. 

Issued  to  FRANCIS  M.  LONG. 

Description:  N.  1/4  SW.  1/4,  N.  1/2  SE.  %,  Sec.  13,  Tp. 

39  N.,  R.  3  K,  B.  M. 
Date  of  patent,  Aug.  3,  1904.     [12] 
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No.  of  patent,  4396. 

Date  of  application,  June  17,  1903. 

Issued  to  JOHN  H.  LONG. 

Description:  Lot  2,  SW.  1/4  NE.  1/4,  S.  14  NW.  %, 

Sec.  24,  Tp.  39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4397. 

Date  of  application,  June  18,  1903. 

Issued  to  BENJAMIN  F.  LONG. 

Description:  S.  1/2  NW.  14,  S.  1/2  NE.  %,  Sec.  18,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4404. 

Date  of  application,  June  23,  1908. 

Issued  to  CHARLES  DENT. 

Description:  N.  1/9  NE.  14,  N.  1/2  NW.  14,  Sec.  14,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4405. 

Date  of  application,  June  23,  1908. 

Issued  to  CHARLES  SMITH. 

Description:  NW.  1/4  SW.  14,  Sec.  14,  SE.  l^  NE.  i/4, 

N.  1/2  SE.  1^,  Sec.  15,  Tp.  39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4411. 

Date  of  application,  June  26,  1908. 

Issued  to  GEORGE  MORRISON. 

Description:  NE.  14,  Sec.  22,  Tp.  39  N.,  R.  3  E.,  B.  M. 

Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4412. 

Date  of  application,  June  26,  1903. 
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Issued  to  EDWARD  M.  HYDE. 

Description:  NW.  14,  Sec.  22,  Tp.  39  K,  R.  3  E.,  B.  M. 

Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4414. 

Date  of  application,  June  26,  1903. 

Issued  to  BERTSEL  H.  FERRIS. 

Description:  Lot  3,  NW.  14  SE.  14,  N.  %  SW.  14,  Sec. 

24,  Tp.  39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904.     [13] 

No.  of  patent,  4415. 

Date  of  application,  June  26,  1903. 

Issued  to  GEORGE  RAY  ROBINSON. 

Description:  N.  1/2  NW.  14,  N.  1/2  NE.  14,  Sec.  26,  Tp. 

39  N.,  R.  3  E.,  B.  M. 
Date  of  patent,  Aug.  3,  1904. 

No.  of  patent,  4477.    ' 

Date  of  application,  Aug.  19,  1903. 

Issued  to  DRURY  M.  GAMMON. 

Description:  SE.  14  SE.  i^,  See.  26,  SW.  14  SW.  14, 

'Sec.  25,  N.  1/2  NE.  14,  Sec.  35,  Tp.  40  N.,  R.  3  E., 

B.  M. 
Date  of  patent,  Sept.  9,  1904. 

No.  of  patent,  4762. 

Date  of  application,  July  11,  1904. 

Issued  to  CHAS.  W.  TAYLOR. 

Description :  Lots  1,  2,  E.  1/2  NW.  14,  Sec.  30,  Tp.  38 

N.,  R.  6  E.,  B.  M. 
Date  of  patent,  Dee.  31, 1904. 

No.  of  patent,  47G4. 

Date  of  application,  July  11,  1904. 

Issued  to  JACKSON  O'KEEPE. 
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Description:  W.  1/2  SE.  %,  E.  1/2  SW.  14,  Sec.  23,  Tp. 

38  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4765. 

Date  of  application,  July  11,  1904. 

Issued  to  EDGAR  J.  TAYLOR. 

Description:  Lots  3,  4,  E.  1/2  SW.  %,  Sec.  18,  Tp.  38 

K,  R.  6  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4766. 

Date  of  application,  July  11,  1904. 

Issued  to  JOSEPH  H.  PRENTICE. 

Description:  Lots  1,  2,  E.  1/2  NW.  i^.  Sec.  18,  Tp.  38 

N.,  R.  6  E.,  B  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4769. 
Date  of  application,  July  12,  1904. 
Issued  to  GEORGE  H.  KESTER. 
Description:  N.  1/2  NE.  %,  Sec.  30,  SW.  %  SE.  %, 
SE.  14  SW.  1/4,  Sec.  19,  Tp.  39  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904.     [14] 

No.  of  patent,  4770. 

Date  of  application,  July  13,  1904. 

Issued  to  GUY  L.  WILSON. 

Description:  Lots  3,  4,  NE.  14  SW.  14,  NW.  14  SE. 

14,  Sec.  19,  Tp.  39  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4771. 

Date  of  application,  July  13,  1904. 

Issued  to  PRANGES  A.  JUSTICE. 
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Description:  Lots  3,  4,  E.  1/2  SW.  1/4,  Sec.  19,  Tp.  38 

N.,  R.  6  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4772. 

Date  of  application,  July  13,  1904. 

Issued  to  FRED  E.  JUSTICE. 

Description:  E.  1/0  NE.  1/4,  E.  i/o  SE.  1/4,  Sec.  20,  Tp. 

38  N.,  R.  6  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4773. 

Date  of  application,  July  13,  1904. 

Issued  to  EDNA  P.  KESTER. 

Description:  N.  1/2  NE.  1/4,  N.  1/2  NW.  1/4,  Sec.  14,  Tp. 

38  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31, 1904. 

No.  of  patent,  4774. 
Date  of  application,  July  14,  1904. 
Issued  to  ELIZABETH  KETTENBACH. 
Description:  W.  1/0  NE.  14,  W.  1/0  SE.  14,  Sec.  13,  Tp. 
38  N.,  R.  5  E.,  B.  M. 

No.  of  patent,  4775. 

Date  of  application,  Jul}^  14,  1904. 

Issued  to  WILLIAM  J.  WHITE. 

Description:  S.  i/^  NW.  i/i,  S.  14  NE.  14,  Sec.  14,  Tp. 

38  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4776. 

Date  of  application,  July  14,  1904. 

Issued  to  ELIZABETH  WHITE. 
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Description:  S.  1/2  NW.  %,  S.  1/2  NE.  14,  Sec.  23,  Tp. 

38  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904.     [15] 

No.  of  patent,  47'77. 

Date  of  application,  July  14,  1904. 

Issued  to  MAMIE  P.  WHITE. 

Description:  N.  1/2  SW.  14,  N.  1/2  SE.  14,  Sec.  14,  Tp. 

38  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4778. 

Date  of  application,  Jul.y  15,  1904. 

Issued  to  WALTER  E.  DAGOETT. 

Description:  Lots  2,  3,  7,  8  and  9,  Sec.  5,  Tp.  40  N. 

R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4779. 

Date  of  application,  July  15,  1904. 

Issued  to  MARTHA  E.  HALLETT. 

Description:  Lots  1,  2,  E.  1/2  NW.  %,  Sec.  19,  Tp.  38 

N.,  R.  6  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4780. 

Date  of  application,  July  15,  1904. 

Issued  to  DANIEL  W.  GREENBURG. 

Description:  SW.  14,  Sec.  17,  Tp.  39  N.,  R.  5  E.,  B.  M. 

Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4781. 

Date  of  application,  Jul}^  15,  1904. 

Issued  to  DAVID  S.  BINGHAM. 

Description:  SE.  1/4,  Sec.  17,  Tp.  39  N.,  R.  5  E.,  B.  M. 

Date  of  patent,  Dec.  31,  1904. 
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No.  of  patent,  4784. 

Bate  of  application,  July  18,  1904. 

Issued  to  WILLIAM  McMILLAN. 

Description:  SE.  1/4,  Sec.  21,  Tp.  30  N.,  R.  5  E.,  B.  M. 

Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  4785. 

Date  of  application,  July  18,  1904. 

Issued  to  HATTIE  ROWLAND. 

Description:  SE.  l^  NW.  14,  S.  1/2  NE.  14,  NE.  l^ 

SE.  1/4,  Sec.  15,  Tp.  38  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Dec.  31,  1904.     [16] 

No.. of  patent,  4799. 

Date  of  application,  July  25,  1904. 

Issued  to  EDGAR  H.  DAMMARELL. 

Description:  NE.  14,  Sec.  19,  Tp.  36  N.,  R.  6  E.,  B.  M. 

Date  of  patent,  Dec.  31,  1904. 

No.  of  patent,  5015. 
Date  of  application,  Jan.  20,  1905. 
Issued  to  WILLIAM  E.  HELKENBERY. 
Description:  NW.  %  SW.  14,  Sec.  28,  NE.  %  SE.  i/4, 
SE.  14  NE.  14,  Sec.  29,  Tp.  39  N.,  R.  5  E.,  B.  M. 
Date  of  patent.  May  29,  1907. 

No.  of  patent,  4635. 

Date  of  application,  Jan.  6,  1904. 

Issued  to  WILLIAM  HAVERNICK. 

Description:  SE.  14  SE.  i^.  Sec.  28,  NE.  14  NE.  %, 

Sec.  26,  Tp.  37  N.,  R.  2  E.,  B.  M. 
Date  of  patent,  Nov.  1,  1904. 

No.  of  patent,  4641. 

Date  of  application,  Jan.  11,  1904. 

Issued  to  GEARY  VANARDSDALEN. 
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Description:  NE.  i^,  Sec.  25,  Tp.  37  N.,  R.  5  E.,  B.  M. 
Date  of  patent,  Nov.  1, 1904. 

TENTH. 

That  complainant  is  informed  and  believes  and 
therefore  avers  that  the  said  defendant,  Frank  W. 
Kettenbach,  claims  some  interest  in  said  lands,  the 
exact  nature  of  which  is  to  complainant  unknown, 
but  that  said  claim  is  without  right  and  that  if  any 
interest  has  been  acquired  by  the  said  Frank  W. 
Kettenbach  in  and  to  any  of  the  lands  herein  men- 
tioned, the  same  was  acquired  with  a  knowledge  that 
the  title  to  said  lands  was  fraudulentlv  obtained 
from  the  United  States.     [17] 

Forasmuch,  therefore,  as  the  complainant  has  been 
so  as  above  cheated  and  defrauded  of  its  valuable 
lands  and  is  remediless  at  and  by  the  strict  rules 
of  the  common  law,  and  is  only  relievable  in  a  court 
of  equity  wherein  such  matters  are  fully  cognizable 
and  relievable;  and  to  the  end  that  the  said  William 
F.  Kettenbach,  George  H.  Kester,  William  Dwyer, 
Clarence  W.  Robnett  and  Frank  W.  Kettenbach  may 
fuU,  true,  direct  and  certain  answers  make,  accord- 
ing to  the  best  of  their  knowledge,  information  and 
belief,  to  all  and  singular  the  matters  and  charges 
aforesaid,  but  not  on  oath,  their  answer  on  oath  being 
hereby  expressly  waived,  your  complainant  prays 
as  follows: 

That  the  said  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer,  Clarence  W.  Robnett  and 
Frank  W.  Kettenbach  and  the  several  persons  here- 
inbefore named  in  connection  with  the  description 
of  said  lands,  may  be  held,  adjudged  and  decreed  to 
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have  defrauded  tbe  complainant  of  the  lands  and 
each  and  every  description  thereof  hereinbefore  set 
forth  as  patented  by  complainant  to  the  several  per- 
sons hereinbefore  named,  and  that  by  reason  of  such 
fraud,  the  patents  issued  to  them,  or  either  of  them, 
or  to  others  in  their  behalf,  be  declared  void,  and  as 
such,  be  held  for  naught  and  set  aside,  and  the  said 
lands  restored  to  the  public  domain  of  the  complain- 
ant; and  the  said  defendants,  and  each  of  them,  be 
held  to  pa.y  into  the  treasury  of  complainant,  all 
such  reasonable  sums  of  money  as  it  may  have  found 
necessary  to  lay  out  and  expend  in  and  about  dis- 
covering and  establishing  the  fraud  as  is  hereinbe- 
fore set  forth  and  charged,  and  that  this  complain- 
ant may  have  all  such  further  relief  in  the  premises 
as  may  be  conformable  to  equity  and  good  conscience, 
and  such  as  seems  proper  to  this  Honorable  Court. 
[18] 

May  it  please  jouv  Honors  to  grant  unto  the  com- 
plainant, a  writ  of  subpoena,  issuing  out  of  and 
under  the  seal  of  this  Honorable  Court,  to  be  di- 
rected to  the  said  William  F.  Kettenbach,  George 
H.  Kester,  William  Dwyer,  Clarence  W.  Robnett 
and  Frank  W.  Kettenbach,  commanding  them,  and 
each  of  them,  by  a  certain  day,  and  under  a  certain 
penalt.y  therein  to  be  inserted,  to  be  and  appear 
before  this  Honorable  Court,  and  then  and  there  to 
answer  the  premises  and  further,  to  stand  to  and 
abide  by  such  order  and  decree  therein  as  shall  be 
agreeable  to  oquity  and  good  conscience,  and  your 
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complainant  will  ever  pray. 

CHARLES  J.  BONAPARTE, 
Attorney  General  of  the  United  States, 

N.  M.  RUICK, 
United  States  Attorney,  District  of  Idaho, 

MILES  S.  JOHXSON, 
Assistant  United  States  Attorney,  District  of  Idaho, 

Solicitors  for  Complainant. 

[Endorsed]:  Bill  of  Complaint.  No.  388.  Filed 
Oct.  14,  1907.  A.  L.  Richardson,  Clerk.  N.  M. 
Ruick,  U.  S.  Atty.,  Boise,  Idaho.     [19] 


In  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  District  of  Idaho. 

IN  EQUITY  —No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KES- 
TER,  WILLIAM  DWYER,  CLARENCE  W. 
ROBNETT  and  FRANK  W.  KETTEN- 
BACH, 

Defendants. 

Subpoena  ad  Respondendum. 

The  President  of  the  United  States  of  America,  to 

William    F.    Kettenbach,    George    H.    Kester, 

William    Dwyer,    Clarence    W.    Robnett    and 

Frank  W.  Kettenbach,  Greeting: 

You  and  each  of  you  are  hereby  commanded  that 

you  be  and  appear  in  said  Circuit  Court  of  the 
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United  States,  at  the  courtroom  thereof,  in  Moscow, 
in  said  District,  on  the  first  Monday  of  December 
next,  which  will  be  the  second  day  of  December,  A. 
D.  1907,  to  answer  the  exigency  of  a  Bill  of  Com- 
plaint exhibited  and  filed  against  you  in  our  said 
court,  wherein  The  United  States  of  America  is  com- 
plainant and  you  are  defendants,  and  further  to  do 
and  receive  what  our  said  Circuit  Court  shall  con- 
sider in  this  behalf,  and  this  you  are  in  no  wise  to 
omit  under  the  pains  and  penalties  of  w^hat  may 
befall  thereon. 

And  this  is  to  COMMAND  you,  the  MARSHAL 
of  said  District,  or  3^our  DEPUTY,  to  make  due 
service  of  this  our  WRIT  of  SUBPOENA  and  to 
have  then  and  there  the  same. 

Hereof  fail  not. 

Witness  the  Honorable  MELVILLE  W.  FUL- 
LER, Chief  Justice  of  the  Supreme  Court  [20]  of 
the  United  States,  and  the  seal  of  our  said  Circuit 
Court  affixed  at  Bjoise  in  said  District,  this  18  day 
of  October,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seven  and  of  the  Independence  of 
the  United  States  the  one  hundred  and  thirty-sec- 
ond. 

[Seal]  A.  L.  RICHARDSON, 

Clerk. 

I  hereby  certify  that  I  received  the  within  Sub- 
poena Ad  Respondendum  at  Lewiston,  Idaho,  on 
the  24th  day  of  October,  1907,  and  that  I  served  the 
same  upon  William  F.  Kettenbach,  Clarence  W. 
Robnett  and  William  Dwyer  on  the  25th  day  of  Oc- 
tober, 1907,  and  upon  F.  W.  Kettenbach  on  the  26th 
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day  of  October,  1907,  the  defendants  named  therein, 
at  Lewiston,  Nez  Perce  Co.,  Idaho,  by  handing  to 
and  leaving  with  each  of  them  personally,  a  certified 
copy  of  the  Subpoena  Ad  Respondendum,  together 
with  a  certified  copy  of  the  complaint.  I  further 
certify  that  after  due  and  diligent  search  made 
George  H.  Kester,  another  defendant  named  therein 
could  not  be  found  within  the  District  of  Idaho. 

R.  ROUNDS, 
U.  S.  Marshal. 
By  Louis  D.  Schattner, 

Deputy. 
Dated  at  Lewiston,  Idaho,  this  5th  day  of  Decem- 
ber, 1907. 

[Endorsed] :  Filed  Dec.  7,  1907.     A.  L.  Richard- 
son, Clerk.     [21] 


In  the  Circidt  Court  of  the  United  States,  Ninth  Cir- 
cuit, District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEO.  H.  KESTER, 
WILLIAM  DWYER,  CLARENCE  W.  ROB- 
NETT,  and  FRANK  W.  KETTENBACH. 

Demurrer  to  Bill  in  Equity. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Idaho : 
Come  now  William  F.  Kettenbach,  Geo.  H.  Kester, 
William  Dwyer  and  Clarence  W.  Robnett,  and  demur 
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to  the  Bill  in  Equity  on  file  herein  and  for  cause  of 
demurrer  allege: 

1. 

That  said  bill  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  these  demurring 
defendants  or  either  thereof. 

2. 

That  there  is  a  misjoinder  of  parties  defendant  in 
said  bill  and  such  misjoinder  consists  in  this  to  wit: 

That  the  said  William  F.  Kettenbach,  Greo.  H.  Kes- 
ter  and  William  Dwyer  are  improperly  joined  in  a 
bill  with  the  defendants  Clarence  W.  Robnett  and 
Frank  W.  Kettenbach,  no  concert  of  action  appear- 
ing from  the  bill  and  no  allegations  wherein  the  said 
parties  can  be  made  jointly  liable  for  any  act  or  vio- 
lation of  law  or  the  rules  of  equity  in  any  way  or 
manner  or  at  all.     [22] 

3. 

That  said  bill  is  ambiguous,  unintelligible,  indefi- 
nite and  uncertain,  and  that  such  uncertainty  con- 
sists  in  this  to  wit: 

It  does  not  appear  therefrom  whether  said  land 
or  any  part  thereof  was  ever  transferred  to  these 
demurring  defendants  or  either  thereof,  or  that  the 
same  or  any  part  thereof  has  ever  been  transferred 
by  the  original  entrymen  to  these  demurring  defend- 
ants or  to  any  other  person. 

4. 

That  said  bill  does  not  state  facts  sufficient  to  con- 
fer jurisdiction  upon  the  above-entitled  court  to 
hear  and  determine  the  matters  attempted  to  be 
raised  and  pleaded  therein,  and  that  said  bill  does 
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not  state  facts  sufficient  to  show  that  the  above- 
entitled  court  has  jurisdiction  over  any  of  the  sub- 
ject matter  contained,  or  pleaded  therein. 

5. 

That  said  bill  as  a  whole  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  these 
demurring  defendants  or  either  thereof. 

WHEREFORE,  William  P.  Kettenbach,  Geo.  H. 
Kester,  William  Dwyer  and  Clarence  W.  Robnett, 
demand  judgment  on  demurrer. 

GEO.  W.  TANNAHILL, 

Solicitor  for  Defendants  William  F.  Kettenbach, 
Geo.  H.  Kester,  William  Dwyer,  and  Clarence 
W.  Robnett,  Residing  at  Boise,  Idaho. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says,  that  he  is  one  of  the  solicitors  for  the  demur- 
ring defendants  above  named,  and  that  said  demur- 
rer is  made  [23]  in  good  faith,  and  not  for  the 
purpose  of  delay  and  is  as  affiant  verily  believes  well 
founded  in  point  of  law. 

GEO.  W.  TANNAHILL. 

Subscribed  and  sworn  to  before  me  this  29  day  of 

November,  A.  D.  190'7. 

JOHN  B.  ANDERSON, 

Notary  Public  in  and  for  Nez  Perce  Covmty,  State 

of  Idaho. 

Service  of  foregoing  demurrer  accepted  by  receipt 

of  copy  admitted  this  29  day  of  Nov.,  1907. 

MILES  S.  JOHNSON, 

Assistant  U.  S.  District  Attorney  and  Solicitor  for 

Complainant. 
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[Endorsed]:  Demurrer  to  Bill  in  Equity.  No. 
388.  Filed  Dec.  2d,  1907.  A.  L.  Eichardson,  Clerk. 
[24] 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuity District  of  Idaho,  Northern  Division, 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  aEO.  H.  KESTER, 
WILLIAM  DWYER,  CLARENCE  W.  ROB- 
^  NETT,  and  FRANK  W.  KETTENBACH, 

Defendants. 

Amended  Demurrer  to  Bill  in  Equity. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Idaho,  North- 
ern Division. 
Come  now  William  F.  Kettenbach,  George  H.  Kes- 
ter,  William  Dwyer  and  Clarence  W.  Robnett,  by 
leave  of  Court  first  had  and  obtained,  and  file  this 
their  amended  demurrer  to  the  Bill  in  Equity  on  file 
herein,  and  for  cause  of  Demurrer  allege: 

1. 
That  said  bill  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  these  demurring 
defendants  or  either  thereof. 

2. 
That  there  is  a  misjoinder  of  parties  defendant  in 
said  bill,  and  such  misjoinder  consists  in  this:  That 
said  William  F.  Kettenbach,  Geo.  H.  Kester  and 
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William  Dwyer  are  improperly  joined  in  a  bill  with 
the  defendants  Clarence  W.  Robnett  and  Frank  W. 
Kettenbach,  no  concert  of  action  appearing  from  the 
bill  and  no  allegations  wherein  the  said  parties  can 
be  made  jointly  liable  for  any  act  or  violation  of 
law;  and  it  does  not  appear  from  said  bill  that  the 
said  defendants  were  [25]  to  share  jointly  or  at 
all  in  the  proceeds  of  said  land  or  the  money  received 
therefrom,  or  contributed  jointly  toward  the  procur- 
ing of  said  parcels  or  either  thereof;  and  it  does  not 
appear  from  said  bill  that  the  said  defendants  are 
jointly  liable  for  any  act  or  violation  of  law  or  the 
rules  of  equity  in  any  way  or  manner  whatsoever. 

3. 

That  said  bill  is  ambiguous,  unintelligible,  indefi- 
nite and  uncertain,  and  that  such  uncertainty  con- 
sists in  this,  to  wit : 

It  does  not  appear  therefrom  whether  said  land  or 
any  part  thereof  was  ever  transferred  to  these  de- 
murring defendants  or  either  thereof,  or  that  the 
same  or  any  part  thereof  has  ever  been  transferred 
by  the  original  entrymen  to  these  demurring  de- 
fendants or  to  any  other  person  or  persons,  and  it 
does  not  appear  therefrom  that  the  said  defendants, 
or  either  thereof,  are  the  present  owners  of  said  land 
or  any  part  thereof. 

4. 

That  said  bill  does  not  state  facts  sufficient  to  con- 
fer jurisdiction  upon  the  above-entitled  court  to 
hear  and  determine  the  matters  attempted  to  be 
raised  and  pleaded  therein,  and  that  the  said  bill 
does  not  state  facts  sufficient  to  show  that  the  above- 
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entitled  court  has  jurisdiction  over  any  of  the  sub- 
ject matter  contained  or  pleaded  therein,  or  juris- 
diction to  hear  and  determine  the  same. 

5. 
That  said  bill  is  further  indefinite  and  uncertain, 
and  that  such  uncertainty  consists  in  this  to  wit: 

That  it  does  not  appear  therefrom,  in  what  way  or 
manner  the  said  defendants  acted  or  what  overt  acts 
[26]  were  committed  by  either  of  said  defendants 
in  procuring  title  to  said  tracts  of  land  or  any  part 
thereof,  or  the  manner  in  which  the  said  land  was 
acquired. 

6. 
That  said  bill  as  a  whole  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  these 
demurring  defendants  or  either  thereof. 

WHEREFORE,  William  P.  Kettenbach,  Geo.  H. 
Kester  and  William  Dwyer,  and  Clarence  W.  Rob- 
nett,  demand  judgment  on  their  Amended  Demurrer. 

GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants  William  P.   Kettenbach, 
Geo.  H.  Kester,  William  Dwyer  and  Clarence 
W.  Robnett,  Residing  at  Lewiston,  Idaho. 

State  of  Idaho, 
County  of  Latah, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn  upon  oath 
says,  that  he  is  the  solicitor  for  the  demurring  de- 
fendants above  named,  and  that  said  demurrer  is 
made  in  good  faith  and  not  for  the  purpose  of  delay, 
and  is  as  affiant  verily  believes  well  founded  in  point 
of  law. 

GEO.  W.  TANNAHILL. 
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Subscribed  and  sworn  to  before  me  this  20th  day 
of  May,  A.  D.  1908. 

A.  L.  RICHARDSON, 

Clerk. 

[Endorsed] :  Amended  Demurrer  to  Bill  in  Equity. 
No.  388.  Filed  May  20,  1908.  A.  L.  Richardson, 
Clerk.     [27] 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, District  of  Idaho,  Northern  Division, 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEO.  H.  KESTER, 
WILLIAM  DWYER,  CLARENCE  W.  ROB- 
NETT,  and  PRANK  W.  KETTENBACH, 

Defendants. 

Amended  Motion  to  Strike. 

Come  now  the  defendants  herein,  William  P.  Ket- 
tenhach, George  H.  Kester,  William  Dwyer  and 
Clarence  W.  Robnett,  by  leave  of  Court  first  had  and 
obtained,  and  file  this  their  Amended  Motion  to 
Strike  Out  of  and  from  the  plaintiff's  Bill  in  Equity 
on  file  herein,  the  foUoAving  portions: 

1. 

All  of  paragraph  one,  and  especially  all  that  por- 
tion of  paragraph  one,  beginning  with  the  word 
^^said,"  the  same  being  the  first  word  in  line  three 
from  the  bottom  of  page  2,  and  ending  with  the  word 
'^office,"  the  same  being  the  last  word  in  said  para- 
graph one. 
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Upon  the  ground  and  for  the  reason  that  the  same 
is  redundant,  surplusage,  irrelevant  and  immaterial. 

2. 

Strike  out  all  of  the  2di  paragraph  of  said  Bill  in 
Equity. 

Upon  the  ground  that  the  same  is  redundant,  sur- 
plusage, irrelevant  and  immaterial. 

3. 

Strike  out  all  of  that  portion  of  paragraph  3, 
[28]  beginning  with  the  word  ^^and,"  the  same  be- 
ing next  to  the  last  word  in  line  6  from  the  top  of 
p^e  4,  and  ending  with  the  word  ^^ agreement,"  the 
same  being  the  7th  word  in  line  8  from  the  top  of 
page  4. 

Upon  the  ground  that  the  same  is  redundant,  sur- 
phisage,  irrelevant  and  immaterial. 

4. 

Strike  out  all  of  that  portion  of  paragraph  3  be- 
ginning with  the  word  ^^then,"  the  same  being  the 
8th  word  in  line  8  from  the  top  of  page  4  and  end- 
ing with  the  word  ^^ thereto,"  the  same  being  the  6th 
word  in  the  15th  line  from  the  top  of  page  4. 

Upon  the  ground  that  the  same  is  redundant,  sur- 
plusage, irrelevant  and  immaterial. 

5. 

Strike  out  all  that  portion  of  paragraph  3,  be- 
ginning with  the  word  ''and,"  the  same  being  the 
7th  word  in  line  15  from  the  top  of  page  4  and  end- 
ing with  the  word  ''paid,"  the  same  being  the  last 
word  in  said  paragraph  3. 

Upon  the  ground  that  the  same  is  redundant,  sur- 
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plusage,  irrelevant  and  immaterial. 

6. 

Strike  out  all  of  paragraph  4  of  said  bill,  upon  the 
ground  that  the  same  is  surplusage,  redundant,  irrele- 
vant and  immaterial 

7. 

Strike  out  all  that  portion  of  paragraph  4,  begin- 
ning with  the  word  ^^did,"  the  same  being  the  9th 
word  in  line  5  from  the  top  of  page  6,  and  ending 
with  the  word  '^office,"  the  same  being  the  last  w^ord 
in  line  14,  from  the  top  of  page  6. 

And  also  that  portion  of  paragraph  4,  beginning 
[29]  with  the  word  ^^that,"  the  same  being  the  first 
word  in  line  15  from  the  top  of  page  6,  and  ending 
with  the  word  ^' money,"  the  same  being  the  last  w^ord 
in  paragraph  4. 

Upon  the  ground  that  the  same  is  redundant,  sur- 
plusage, irrelevant  and  immaterial. 

8. 

Strike  out  all  of  paragraph  5  of  said  Bill  in  Equity, 
and  also  all  that  portion  of  paragraph  5,  beginning 
with  the  word  ^'that,"  the  same  being  the  first  word 
in  line  5  from  the  bottom  of  page  7  and  ending  with 
the  word  *^ states,"  the  same  being  the  last  word  in 
paragraph  5. 

Upon  the  ground  that  the  same  is  redundant,  sur- 
plusage, irrelevant  and  immaterial. 

9. 

Strike  out  all  of  paragraph  6,  and  all  of  that  por- 
tion of  paragraph  6,  beginning  with  the  word  *'but," 
the  same  being  the  7th  word  in  line  2  from  the  bottom 
of  page  8  and  ending  with  the  word  ''defendants," 
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the  same  being  the  last  word  in  the  last  line  of  page 
8. 

Upon  the  ground  that  the  same  is  surplusage,  re- 
dundant, irrelevant  and  immaterial. 

10. 

Strike  out  all  of  paragraph  8  upon  the  ground  that 
the  same  is  surplusage,  redundant,  irrelevant  and 
immaterial. 

11. 

Strike  out  all  of  paragraph  9,  except  that  portion 
thereof  beginning  with  the  word  ^^no,"  the  same  being 
the  first  word  in  line  6  from  the  bottom  of  page  14 
and  ending  with  the  figures  ^^1904,"  the  same  being 
the  last  word  or  figures  in  the  last  line  on  page  14. 
[30] 

Upon  the  ground  that  the  same  is  surplusage,  re- 
dundant, irrelevant  and  immaterial,  and  if  material 
for  any  purpose  are  matters  of  evidence. 

Upon  the  argument  of  said  motion,  there  will  be 
used  the  Bill  in  Equity  heretofore  filed  herein,  the 
defendants'  original  notice  of  motion  heretofore 
served  and  filed  herein  and  all  of  the  files  and  records 
in  the  cause. 

GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants  William   F.   Kettenbach, 
Geo.  H.  Kester,  William  Dwyer,  and  Clarence 
W.  Robnett,  Eesiding  at  Lewiston,  Idaho. 

State  of  Idaho, 
County  of  Latah, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn  upon  oath 
says,  that  he  is  the  solicitor  for  the  defendants  in  the 
foregoing  notice  of  motion,  and  that  said  motion  is 
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made  in  good  faith  and  not  for  the  purpose  of  delay, 
and  is  as  affiant  verily  believes  well  founded  in  point 
of  law. 

GEO.  W.  TANNAHILL. 

Subscribed  and  sworn  to  before  me  this  19th  dav 
of  May,  A.  D.  1908. 

A.  L.  RICHARDSON, 

Clerk. 

[Endorsed] :  Amended  Motion  to  Strike.  No. 
388.  Filed  May  20,  1908.  A.  L.  Richardson,  Clerk. 
[31] 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, District  of  Idaho,  Northern  Division, 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE W.  ROBNETT,  FRANK  W.  KET- 
TENBACH, 

Defendants. 

Opinion  on  Amended  Demurrer  and  Amended 

Motion. 
CHARLES  J.  BONAPARTE,  N.  M.  RUICK, 
and  MILES  S.  JOHNSON,  Solicitors  for 
Complainant. 
GEORGE  W.  TANNAHILL,  Solicitor  for  De- 
fendants. 
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DIETRICH,  District  Judge : 

The  amended  demurrer  and  amended  motion  of  the 
defendants  were  submitted  at  the  spring  term,  with 
leave  to  both  parties  to  file  written  argument  within 
thirty  days. 

The  demurrer  should  be  sustained  upon  the  third 
ground.  The  purpose  of  the  bill  is  to  set  aside  the 
patents  and  re-invest  the  United  States  with  title  to 
numerous  tracts  of  timber  land.  Complainant  al- 
leges a  conspiracy  between  the  defendants  to  induce 
various  persons  to  enter  and  acquire  patents  to  sev- 
eral tracts  of  land.  [32]  The  purpose  of  the  con- 
spiracy was  consummated  and  patents  were  issued  to 
a  large  number  of  entrymen.  It  is  alleged  that  some 
of  the  titles  thus  procured  from  the  Government  were 
conveyed  to  the  defendants  severally  or  jointly.  It 
is  also  alleged  that  the  patents,  having  been  wrong- 
fully procured  from  the  United  States,  ^' ought  by 
this  court  to  be  set  aside  and  held  for  naught,  not 
only  in  the  hand^  of  said  defendants  but  in  the 
hands  of  any  other  person  or  persons  whomsoever,  if 
not  still  in  the  hands  of  the  defendants."  It  is  also 
expressly  alleged  that  in  some  instances  the  titles 
thus  acquired  by  the  entrymen  were  conveyed  to 
defendants,  and  ^^to  Kitty  E.  Dwyer,  in  other  in- 
stances to  other  person  or  persons  unknown  to  com- 
plainant." Kitty  E.  Dwyer  is  not  made  a  defend- 
ant, and  not  only  is  there  a  failure  to  allege  what 
particular  lands  were  conveyed  to  any  of  the  de- 
fendants, but  the  bill  is  wholly  silent  as  to  present 
ownership  of  all  of  the  lands.  All  persons  claiming 
an  interest  in  the  land  should  be  made  parties,  and 
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it  follows  that  it  should  clearly  appear  that  the  de- 
fendants are  the  present  OAvners. 

The  bill  was  filed  before  the  rendition  by  the  Su- 
preme Court  of  the  United  States  of  the  decision  in 
the  case  of  United  States  vs.  Williamson,  and  it  is 
not  improbable  that  the  complainant  will  desire  to 
reform  the  bill  b}^  eliminating  certain  portions 
thereof.  Moreover,  at  the  oral  argument  it  was  sug- 
gested by  counsel  for  the  Government  that  it  was  not 
thought  that  the  defendant  Prank  W.  Kettenbach  is 
a  proper  party  defendant,  and  that  it  was  desired 
to  amend  by  substituting  the  name  of  some  corpora- 
tion in  his  place.  The  other  grounds  of  the  demurrer 
will  therefore  be  overruled  without  prejudice  to  a 
consideration  of  the  same  objections,  if  [33]  they 
should  be  interposed  to  an  amended  bill. 

The  motion  to  strike  out  certain  portions  of  the 
bill  will  be  denied.  Even  if  it  be  assumed  that  such 
motion  is  proper,  it  is  unnecessary  to  consider  it  at 
this  time,  in  view  of  the  ruling  upon  the  demurrer. 

Dated  November  7th,  1908. 

FRANK  S.  DIETRICH, 

District  eludge. 

[Endorsed]  :  Opinion  on  Amended  Demurrer  and 
Amended  Motion.  No.  388.  Filed  November  7th, 
1908.    A.  L.  Richardson,  Clerk.     [34] 
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In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho^  Northern  Division, 

No.  386' — Northern  Division. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEO.  H.  KES- 
TER,  WILLIAM  DWYER,  CLARENCE  W. 
ROBNETT    and    FRANK    W.    KETTEN- 
^    BACH, 

Defendants. 

Order  [Sustaining  Demurrer  to  Complaint  on  Third 
Ground  and  Denying  Motion  to  Strike,  etc.]. 

On  this  day  was  announced  the  decision  of  the 
Court  upon  the  amended  demurrer  to  the  complaint 
herein  and  upon  the  amended  motion  to  strike  out 
part  of  the  complaint  in  said  cause  heretofore  argued 
and  submitted,  and  it  is  ordered  that  said  demurrer 
be  and  is  hereby  sustained  upon  the  third  ground 
therein  stated  and  overruled  upon  the  other  grounds 
without  prejudice  to  a  consideration  of  the  same  ob- 
jections, if  they  should  be  interposed  to  an  amended 
bill,  and  ordered  that  the  said  motion  to  strike  out 
portions  of  the  said  bill  of  complaint  be,  and  the  same 
is  hereby,  denied. 

Dated  November  7,  1908.     [35] 
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In  the  Circuit  Court  of  the  United  States,  for  the 
Ninth  Judicial  Circuit,  District  of  Idaho,  North- 
ern Division, 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE W.  ROBNETT,  and  FRANK  W. 
KETTENBACH, 

Defendants. 

Notice  of  Motion  to  Dismiss  Action. 

To  the  Plaintiff  Above  Named,  and  to  C.  H.  Lingen- 
felter.  United  States  District  Attorney  for  the 
District  of  Idaho,  and  by  Virtue  Thereof,  At- 
torney for  Complainant,  and  to  Each  of  You: 
TAKE  NOTICE:  That  at  the  courtroom  of  the 
above-entitled  court,  in  the  city  of  Moscow,  Latah 
County,  State  of  Idaho,  within  and  for  the  District 
of  Idaho,  Northern  Division,  on  the  first  day  of  the 
convening  of  the  May  term  of  the  above-entitled 
court,  to  wit,  on  the  10th  day  of  May,  A.  D.  1909,  at 
the  hour  of  ten  o'clock  A.  M.  of  said  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  and  in  case  said 
court  is  continued  to  a  later  date,  then  on  the  first 
day  of  the  convening  of  said  Court  at  the  place  afore- 
said, at  the  hour  of  ten  o'clock  A.  M.  of  said  day, 
the    defendants    herein,    WiUiam    F.    Kettenbach, 
George  H.  Kester,  William  Dwyer,  and  Clarence  W. 
Robnett  will  move  the  above-entitled  court  to  dismiss 
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this  action  upon  the  following  grounds,  and  for  the 
following  reasons: 

1. 

Failure  to  prosecute  the  action  with  diligence,  or 
at  all. 

2. 

That  the  petition  in  said  action  was  filed  in  the 
[36]  above-entitled  court  on  the  19th  day  of  Octo- 
ber, A.  D.  190'7,  and  has  remained  on  file  therein  since 
said  time ;  that  the  defendants  herein,  thereafter,  and 
within  the  time  allowed  by  law,  filed  their  amended 
demurrer  and  motion  to  strike  certain  portions  of 
said  bill  in  equity,  which  is  now  on  file  in  the  above- 
entitled  court  in  said  cause. 

3. 

That  thereafter,  the  said  cause  was  argued  and 
submitted  to  the  Court,  at  Moscow  at  the  May,  1908, 
term  thereof;  and  thereafter  on  Nov.  7th,  1908,  the 
above-entitled  Court  rendered  its  decision  thereon 
sustaining  said  amended  demurrer,  granting  the  com- 
plainant the  privilege  of  filing  an  amended  bill. 

4. 

That  on  Nov.  7, 1908,  the  above-entitled  court  made 
and  entered  its  order  sustaining  said  demurrer  and 
granting  to  the  complainant  the  privilege  of  filing  an 
amended  bill,  but  that  no  amended  bill  of  anv  kind 
or  nature  has  ever  been  served  or  filed;  and  the  ac- 
tion has  never  been  prosecuted  with  diligence  as  re- 
quired by  law,  and  the  rules  of  the  above-entitled 
court. 

This  motion  is  made  and  based  upon  the  minutes 
of  the  Court,  the  certificate  of  the  Clerk  attached 
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hereto,  and  the  files  and  records  in  the  above-entitled 
cause. 

GEO.  AV.  TANNAHILL, 
Solicitor  for  Defendants,  Wm.  F.  Kettenbach,  Geo. 

H.  Kester,  Wm.  Dwyer  and  Clarence  W.  Rob- 

nett.  Residing  at  Lewiston,  Idaho. 

[Endorsed] :  Notice  of  Motion  to  Dismiss  Action — 
No.  388.  Piled  April  23,  1900.  A.  L.  Richardson, 
Clerk.     [37] 


[Certificate  That  No  Amended  Bill  or  Other 
Pleading  was  Filed.] 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE W.  ROBNETT,  and  FRANK  W, 
KETTENBACH, 

Defendants. 

CERTIFICATE  OF  CLERK. 

United  States  of  America, 
District  of  Idaho, — ss. 

I,  A.  L.  Richardson,  Clerk  of  the  above-entitled 
court,  do  hereby  certify  that  on  Nov.  7,  A.  D.  1908^ 
an  order  was  made  by  the  above-entitled  court  sus- 
taining the  amended  denaurrer  to  the  bill  in  the  above- 
entitled  cause,  and  that  no  amended  bill  or  other 
pleading  has  been  filed  by  the  complainant  in  said 
cause. 
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IN  WITNESS  WHEEEOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  above-entitled 
court  this  23d  day  of  April,  A.  D.  1909. 

A.  L.  RICHARDSON, 
Clerk  of  the  United  States  Court.     [38] 


In  the  Circuit  Court  of  the  United  States,  for  the 
Ninth  Judicial  Circuit,  District  of  Idaho,  North- 
em  Division, 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
^  vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE W.  ROBNETT,  and  FRANK  W. 
KETTENBACH. 

Motion  [to  Dismiss  Action]. 

Comes  now  the  defendants  herein,  William  F.  Ket- 
tenbach,  George  H.  Kester,  William  Dwyer,  and 
Clarence  W.  Robnett,  pursuant  to  the  foregoing  mo- 
tion, and  moves  the  above-entitled  court  to  dismiss 
this  action  upon  the  ground  and  for  the  following 
reasons  severally  stated  in  the  foregoing  notice  of 
motion. 

This  motion  is  made  and  based  upon  the  foregoing 
notice  of  motion,  the  certificate  of  clerk  attached 
thereto,  minutes  of  the  Court,  and  all  the  files  and 


vs,  William  F.  Kettenbach  et  al,  49 

reeords  in  the  action. 

GEO.  W.  TANNAHILL, 

Solicitor  for  Defendants,  Wm.  F.  Kettenbach,  Geo. 
H.  Kester,  Wni.  Dwver,  and  Clarence  W.  Rob- 
nett,  Residing  at  Lewiston,  Idaho.     [39] 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says  that  he  is  the  solicitor  for  the  defendants  named 
in  the  foregoing  Notice  of  Motion  and  Motion;  and 
that  the  said  motion  is  made  in  good  faith  and  not 
for  the  purpose  of  delay,  and  is  as  affiant  verily  be- 
lieves well  founded  in  point  of  law. 

GEO.  W.  TANNAHILL. 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
April,  A.  D.  1909. 

[N.  P.  Seal]      SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 

[Endorsed] :  No.  388.  Filed  April  23,  1909.  A. 
L.  Richardson,  Clerk.     [40] 


In  the  Circuit  Court  of  the  U'iUted  States  for  the 
District  of  Idaho^  Northern  Division. 

No.  388 — Northern  Division. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 


50  The  United  States  of  America 

Order  [Denying  Motion  to  Dismiss  and  Allowing 
Application  for  Leave  to  File  Amended  Bill, 
etc.]. 

It  is  herebv  ordered  that  the  defendants'  motion  to 
dismiss  this  cause  heretofore  submitted  be,  and  the 
same  is  hereby  denied  and  the  plaintiff's  application 
for  leave  to  file  an  amended  bill  of  complaint  herein 
is  allowed,  and  the  said  plaintiff  is  given  until  the 
25th  in-st.  to  file  and  serve  its  amended  bill  of  com- 
plaint and  the  defendants  are  given  thirty  days  there- 
after in  which  to  demur  to  said  bill  of  complaint,  or 
until  July  1,  1909,  to  answer  the  same. 

Dated  May  12,  1909.     [41] 


[Amended  Bill  in  Equity.] 

In  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

AVILLIAM  P.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE ROBNETT,  FRANK  W.  KETTEN- 
BACH, 

Defendants. 

BILL  IN  EQUITY. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Idaho : 
The  United  States  of  America,  the  complainant  in 
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the  above-entitled  cause,  by  Geors^e  W.  Wiekersham, 
the  Attorne.y  General  of  the  United  States  of  Amer- 
ica, by  leave  of  the  Court  in  that  behalf  had  and  ob- 
tained, files  this,  the  said  complainant's  amended 
bill  of  complaint,  in  the  said  cause  as  follows : 

The  said  complainant  respectfully  represents  to 
this  Court: 

I.  That  prior  to  the  acts  hereinafter  complained 
of,  the  complainant  was  the  owner  of  the  lands  here- 
inafter described,  the  said  lands  constituting  a  part 
of  the  public  domain  and  situated  within  the  State 
and  District  of  Idaho. 

That  by  an  Act  of  Congress  of  the  United  States, 
entitled,  ''An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada  and  in  Wash- 
ington Territory,"  approved  June  3,  1878,  as 
amended  and  extended  [42]  to  all  public  land 
States  by  the  Act  of  Congress  of  August  4,  1892,  it 
was  provided,  among  other  things,  in  substance  that 
surveyed  public  lands  of  the  United  States  within  the 
public  land  States,  valuable  chiefly  for  timber  but 
unfit  for  cultivation  might  be  sold  to  citizens  of  the 
United  States  or  persons  who  had  declared  their  in- 
tention to  become  such,  in  quantities  not  to  exceed  160 
acres  to  any  one  person  or  association  of  persons,  at 
the  minimum  price  of  Two  Dollars  and  Fiftv  Cents 
($2.50)  per  acre; 

It  was  further  provided  in  said  Act  as  follows  : 
''That  any  person  desiring  to  avail  himself 
of  the  provisions  of  this  Act  shall  file  with  the 
register  of  the  proper  district  a  written  state- 
ment in  duplicate,  one  of  which  is  to  be  trans- 


52  The  United  States  of  America 

mitted  to  the  General  Land  Office,  designating 
hy  legal  subdivision  the  particular  tract  of  land 
he  desires  to  purchase,  setting  forth  that  the 
same  is  unfit  for  cultivation,  and  valuable  chieflv 
for  its  timber  or  stone;  that  it  is  uninhabited; 
containing  no  mining  or  other  improvements,  ex- 
cept for  ditch  or  canal  purposes  wliere  any  such 
do  exist,  save  such  as  Avere  made  by  or  belong 
to  the  applicant,  nor,  as  deponent  verily  believes, 
any  valuable  deposit  of  gold,  silver,  cinnabar, 
copper,  or  coal ;  that  deponent  has  made  no  other 
application  under  this  Act;  that  he  does  not  ap- 
pl}"  to  purchase  the  same  on  speculation,  but  in 
good  faith  to  appropriate  it  to  his  own  exclusive 
use  and  benefit,  and  that  he  has  not,  directly  or 
indirectly,  made  any  agreement  or  contract,  in 
any  way  or  manner,  with  any  person  or  persons 
whatsoever,  by  which  the  title  which  he  might 
acquire  from  the  Government  of  the  United 
States  should  inure,  in  whole  or  in  part  to  the 
benefit  of  any  person  except  himself." 
which  statement  was  required  by  said  Act  to  be  veri- 
fied b}^  the  oath  of  the  applicant  before  the  register 
or  receiver  of  the  Land  Office  within  the  district 
where  the  land  w^as  situated ; 

And  said  Act  further  provides  that: 

**If  any  person  taking  such  oath  shall  swear 
[43]  falsely  in  the  premises,  he  shall  be  sub- 
ject to  all  the  pains  and  penalties  of  perjury 
and  shall  forfeit  the  money  which  he  may  have 
paid  for  said  lands  and  all  right  and  title  to  the 
same;  and  any  grant  or  conveyance  which  he 
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may  have  made,  except  in  the  hands  of  bona  fide 
purchasers,  shall  be  null  and  void." 
And  said  Act  further  provided  that  after  the  ex- 
piration of  60  days'  publication  of  said  application: 
'^The  person  desiring  to  purchase  shall  fur- 
nish to  the  register  of  the  land  office  satisfactory 
evidence     ....     that    the    land    is    of    the 
character  contemplated  in  this  Act  unoccupied 
and  without  improvements  other  than  those  ex- 
cepted, either  mining  or  agricultural,  and  that 
it  apparently  contains  no  valuable  deposits  of 
gold,  silver,  cinnabar,  copper  or  coal ;  and  upon 
payment  to  the  proper  officer  of  the  purchase 
money  of  said  land,  together  with  the  fees  of 
the  register  and   receiver,     ....     the   ap- 
plicant may  be  permitted  to  enter  said  tract,  and, 
on  the  transmission  to  the  General  Land  Office 
of  the  papers  and  testimony  in  the  case,  a  patent 
shall  issue  thereon." 
Said  Act  further  provided  that  effect  should  be 
given  to  its  provisions  b}^  regulations  to  be  prescribed 
by  the  Commissioner  of  the  General  Land  Office. 

II.  That  pursuant  to  the  authority  given  by  said 
Act,  the  Commissioner  of  the  General  Land  Office 
prescribed  and  promulgated  certain  regvilations  to 
give  effect  to  the  provisions  of  said  Act,  among  other, 
the  following : 

That  after  the  expiration  of  the  60  days'  publica- 
tion, the  person  desiring  to  purchase  the  land  de- 
scribed in  his  application  to  purchase  should  under 
oath,  make  answer  to  certain  questions  as  follows : 
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^^Have  vou  sold  or  transferred  vour  claim  to 
this  land  since  making  your  sworn  statement, 
or  have  von  directlv  or  indirectly  made  any 
agreement  or  contract  in  any  way  or  manner, 
with  any  person  whomsoever  by  which  the  title 
which  you  may  acquire  from  the  Government  of 
the  United  States,  may  inure,  in  whole  or  in 
part  to  the  benefit  of  any  person  except  your- 
self?'' 
And     [44] 

'^Do  you  make  this  entry  in  good  faith  for  the 
appropriation  of  the  land  exclusively  to  your 
own  use  and  not  for  the  use  or  benefit  of  any 
other  person?" 
And 

'^Has  any  other  person  than  yourself,  or  has 
any  firm,  corporation,  or  association,  any  inter- 
est in  the  entry  you  are  now  making,  or  in  the 
land,  or  in  the  timber  thereon?" 
Also  the  following :     ' 

^^Did  you  pay,  out  of  your  o^yn  individual 
funds,  all  the  expenses  in  connection  with  mak- 
ing this  filing,  and  do  you  expect  to  pay  for  the 
land  with  your  own  money?" 
And 

**  Where  did  you  get  the  money  with  which  to 
pay  for  this  land  and  how  long  have  you  had  the 
sanae  in  your  actual  possession?" 
111.     That  heretofore,  to  wit,  on  the  first  day  of 
July,  in  the  year  1902,  and  at  divers  other  times  be- 
fore and  after  that  day,  and  before  the  making  of 
the  several  entries  hereinafter  mentioned  and  des- 
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ignated,  in  the  State  of  Idaho,  William  F.  Ketten- 
bach, George  H.  Kester,  William  Dwyer,  Clarence 
Robnett,  and  Frank  W.  Kettenbach,  hereinbefore 
and  in  the  caption  of  this  bill  named  as  defendants 
and  heretofore,  by  the  original  bill  filed  in  this  cause 
and  by  process  duly  issued  and  served  therein,  made 
parties  defendant,  did  unlawfully  and  corruptly  com- 
bine, conspire,  confederate  and  agree  together,  and 
with  each  other  and  with  divers  other  persons,  some 
of  whom  are  hereinafter  named  and  others  of  whom 
are  to  the  complainant  unknown,  and  did  form,  make 
and  enter  into  an  unlawful,  corrupt  and  fraudulent 
conspiracy,  combination  and  agreement  with  each 
other  and  with  the  other  persons  aforesaid,  for  the 
]3urpose  and  to  the  end  of  defrauding  the  complainant 
of  the  title  and  OAvnership  of  divers  large  tracts  of 
public  land  then  owned  by  the  complainant  and  lying 
in  the  district  [45]  of  public  lands  subject  to  entry 
at  the  land  office  of  the  United  States  located  at  Lew- 
iston  in  the  State  of  Idaho,  and  for  the  purpose  and 
to  the  end  of  defrauding  the  complainant  out  of  the 
use,  occupation  and  possession  of  the  said  tracts  of 
public  land,  and  for  the  purpose  and  to  the  end  of 
acquiring  by  and  for  the  said  defendants,  and  by 
and  for  each  of  them,  the  title  to  larger  areas  of  such 
public  lands  than  could  be,  under  and  in  accordance 
with  the  laws  of  the  United  States  providing  for  and 
regulating  the  disposal  of  such  public  lands,  law- 
fully acquired  by  the  said  defendants,  collectively  or 
individually,  and  for  the  purpose  of  accomplishing 
the  said  ends  and  of  so  defrauding  the  said  complain- 
ant by  divers  fraudulent  and  unlawful  means,  that 
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is  to  say,  bv  means  of  false,  fraudulent  and  unlawful 
entries  to  be  made  of  the  aforesaid  tracts  of  public 
land  at  the  land  office  aforesaid,  and  by  means  of 
perjury,  the  subornation  of  perjur}^  the  procurement 
of  false  swearmg,  and  b}^  means  of  other  falsehoods, 
false  pretenses  and  misrepresentations,  whereby  the 
officers  of  the  United  States  should  be  deceived  and 
imposed  upon  and  should  be  induced  and  procured  to 
divest  the  United  States  of  its  title  to  the  said  lands 
and  to  convev  the  said  title  of  the  United  States  to 
divers  persons  not  lawfully  entitled  thereto  contrary 
to  the  laws  of  the  United  States  and  for  the  benefit, 
advantage  and  profit  of  the  said  defendants. 

IV.  That  as  a  part  of  the  said  conspiracy  and 
agreement  so  far  as  aforesaid  made  and  entered  into 
by  the  said  defendants,  and  as  a  part  of  the  said 
unlawful  and  fraudulent  means  whereby  the  said  un- 
lawful purposes  of  the  said  conspiracy  were  to  be 
effected,  it  was,  at  the  times  and  the  place  aforesaid 
by  the  said  defendants,  mutually  agreed,  designed 
and  contemplated  that  they,  the  [46]  said  defend- 
ants, should  persuade,  employ  and  otherwise  induce 
and  procure  a  large  number  of  other  persons  sever- 
ally to  purchase  and  to  make  entries  of  divers  tracts 
of  the  public  lands  aforesaid  under  and  in  pretended 
and  apparent  accordance  with  the  aforesaid  Act  of 
Congress  approved  on  June  3,  1878,  as  amended  by 
the  Act  of  Congress  approved  on  August  4, 1892 ;  that 
before  the  said  other  persons  should  apply  to  enter 
and  purchase  such  lands  or  should  take  any  steps  or 
initiate  any  proceedings  to  that  end,  and  before  the 
making  of  such  entries  and  purchases,  and  as  a  means 
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of  persuading  and  inducing  the  said  other  persons 
to  make  such  entries  and  purchases,  the  said  defend- 
ants should  make  and  enter  into  certain  agreements, 
contracts  and  understandings  with  the  said  other  per- 
sons, severally,  whereby  and  by  the  terms  of  which 
agreements,  contracts  and  understandings,  the  said 
defendants  or  some  of  them,  should  agree  and  con- 
tract to  buy  of  the  said  other  persons,  severally  and 
the  said  other  persons,  severally  should  agree  and 
contract  to  sell  to  the  said  defendants,  or  to  some  of 
them,  the  respective  tracts  so  to  be  entered  and  pur- 
chased by  the  said  other  persons  when  and  so  soon 
as  the  said  ocher  persons  should  obtain  from  the 
United  States  the  titles  to  the  said  tracts  by  them 
to  be  entered  and  purchased,  or  shortly  thereafter; 
that,  thereupon  and  after  the  making  of  such  unlaw- 
ful contracts  and  agreements  and  while  the  same 
should  subsist  and  continue,  the  said  defendants 
should  cause  and  procure  the  said  other  persons  sev- 
erally to  apply  at  the  land  office  aforesaid  to  make 
entries  of  and  to  purchase  divers  tracts  of  the  said 
public  lands  in  professed  accordance  with  the  stat- 
utes aforesaid,  and  should  cause  and  procure  each 
of  the  said  persons  so  applying,  at  the  time  of  mak- 
ing his  application  to  enter,  and  in  connection  with 
and  as  a  part  of  such  application,  to  execute,  sign, 
make  [47]  oaths  to  and  file  in  the  said  land  otfice 
a  sworn  statement  of  the  character,  substance,  tenor 
and  purport  prescribed  by  the  said  Act  of  Congress 
approved  on  June  3,  1878,  which  Act  is  hereinbefore 
mentioned,  stated  and  in  part  recited,  in  which  state- 
ment such  applicant  should  declare  and  on  his  oath 
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represent,  among  other  things,  that  he,  the  said  ap- 
plicant, did  not  apply  to  purchase  the  land  by  him 
applied  for  on  speculation,  but  in  good  faith  to  ap- 
propriate the  same  to  his  own  exclusive  use  and  bene- 
fit, and  that  he  had  not,  directly  or  indirectly,  made 
any  agreement  or  contract,  in  any  way  or  manner, 
with  any  person  or  persons  whatsoever,  by  which  the 
title  which  he  might  acquire  from  the  Government  of 
the  United  States  should  inure,  in  whole  or  in  part, 
to  the  benefit  of  any  person  except  himself,  the  said 
defendants  intending,  designing  and  contemplating 
that  ea^h  of  the  said  other  persons  so  to  be  induced 
to  make  such  applications  and  to  file  such  sworn  state- 
ments should  in  doing  so  commit  and  be  guilty  of 
wilful  and  corrupt  perjury  and  should  swear  falsely 
and  corruptly  and  should  defraud  the  United  States 
and  fraudulently  deceive  and  impose  upon  the  offi- 
cers of  the  United  States  charged  with  the  admin- 
istration of  the  laws  regulating  the  disposal  of  the 
public  lands,  inasmuch  and  because  in  truth  and  in 
fact  each  of  the  said  persons  so  to  be  induced  to  make 
such  applications  should,  before  the  making  of  his 
said  application  and  the  filing  of  his  said  sworn  state- 
ment, as  the  said  defendants  intended  and  contem- 
plated, have  made  with  the  said  defendants  or  some 
of  them  the  agreement  and  contract  aforesaid  by  the 
terms  of  which  such  person  so  to  make  application 
agreed  to  sell  to  the  defendants  or  to  some  of  them, 
and  the  defendants  or  some  of  them  agreed  to  buy, 
the  land  and  the  title  which  such  person  should  ac- 
quire from  the  United  States  by  means  of  the  applica- 
tion and  entry  by  him  to  be  made.     [48] 


vs,  William  F,  KettenbacJi  et  al,  59 

V.  That  as  a  further  part  of  the  said  conspiracy 
and  agreement  so  as  aforesaid  made  and  entered 
into  by  the  said  defendants,  and  as  a  further  part  of 
the  unlawful  and  fraudulent  means  whereby  the  said 
unlawful  purposes  of  the  said  conspiracy  were  to  be 
effected,  it  was,  at  the  time  and  the  place  aforesaid 
by  the  said  defendants,  mutually  agreed,  designed 
and  contemplated  that  they,  the  said  defendants, 
should  cause  and  procure  the  said  other  persons, 
hereinbefore  mentioned  and  such  who  were  as  afore- 
said to  be  induced  to  apply  to  enter  and  purchase 
the  tracts  of  public  lands  aforesaid,  to  make  such 
publication  and  advertisement  as  are  prescribed  by 
the  statute  hereinbefore  mentioned  and  in  part  re- 
cited, and  after  such  publication  and  after  the  period 
of  sixty  days  by  the  said  statute  prescribed,  to  ap- 
pear before  the  proper  officer  or  officers  of  the  said 
land  office  and  to  make  such  proof  before  the  said 
officers  as  is  prescribed  by  the  said  statute,  and  then 
and  there  to  answer  on  oath  and  in  writing  the  inter- 
rogatories which  were  as  aforesaid  prescribed  by 
the  commissioner  of  the  general  land  office  to  be 
propounded  to  all  persons  seeking  to  make  entries 
of  public  lands  under  the  statute  hereinbefore  men- 
tioned; and  it  was  intended,  designed  and  contem- 
plated by  the  said  defendants  that  each  of  the  said 
other  persons  so  appearing  and  answering  should,  in 
answer  to  the  said  interrogatories  when  the  same 
should  be  propounded  to  him,  on  his  oath  declare, 
represent  and  swear,  among  other  things,  that  he 
had  not,  since  the  making  of  the  sworn  statement 
previously  as  aforesaid  made  and  filed  by  him  in 
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applying  to  make  entry,  sold  or  transferred  his  claim 
to  the  land  sought  by  him  to  be  entered;  and  that 
he,  the  said  applicant,  had  not,  at  the  time  of  his 
appearing  and  answering  the  said  interrogatories, 
directly  or  indirectly  made  any  contract  or  agree- 
ment or  contract  in  any  way  or  manner,  with  any 
person  whomsoever,  by  which  the  title  [49] 
sought  by  such  applicant  to  be  acquired  might  inure, 
in  whole  or  in  part,  to  the  benefit  of  any  person  ex- 
cept himself;  and  that  he,  the  said  applicant,  was 
at  the  time  last  aforesaid  making  his  intended  entry 
in  good  iaith  for  the  appropriation  of  the  land  ex- 
clusively to  his  own  use  and  not  for  the  use  and 
benefit  of  any  other  person;  and  that  no  other  per- 
son than  himself,  the  said  applicant,  and  that  no 
firm,  corporation  or  association,  had,  at  the  tune  last 
aforesaid,  any  interest  in  the  said  entry  or  in  the 
land  sought  to  be  entered  or  in  the  timber  upon  the 
said  land;  the  said  defendants  intending,  designing 
and  contemplating  that'  each  of  the  said  other  per- 
sons so  to  be  caused  and  procured  to  answer  the  said 
interrogatories  in  the  manner  and  to  the  effect  last 
stated  should  in  doing  so  commit  and  be  guilty  of 
wilful  and  corrupt  false  swearing,  and  should  swear 
falsely  and  corruptly,  and  should  defraud  the  United 
States,  and  should  fraudulently  deceive  and  impose 
upon  the  officers  of  the  United  States  charged  with 
the  administration  of  the  laws  regulating  the  dis- 
posal of  the  public  lands,  inasmuch  and  because  in 
truth  and  in  fact  each  of  the  said  persons  so  to  be 
induced  to  make  the  proofs  and  to  answer  the  in- 
terrogatories aforesaid  in  the  manner  and  to  the 
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effect  aforesaid  should,  as  the  said  defendants  in- 
tended and  contemplated,  before  the  making  of  such 
proofs  and  answers,  have  made  and  entered  into  the 
contracts  and  agreements  hereinbefore  stated  which 
contracts  were  to  be,  at  the  time  last  aforesaid  still 
continuing  and  subsisting,  by  which  the  title  to  be 
by  him  acquired  should  inure  to  the  benefit  of  the 
said  defendants  or  of  some  of  them,  and  by  which 
the  said  defendants  or  some  of  them  should  have  an 
interest  in  the  land  and  the  title  so  to  be  acquired, 
and  hj  reason  of  which  contract  and  agreement  such 
person  seeking  to  make  entry  did  not  [50]  do  so 
in  good  faith  to  appropriate  such  land  to  his  own 
exclusive  use  and  benefit,  but  for  the  use  and  benefit 
of  the  said  defendants  or  some  of  them. 

VI.  That  as  a  further  part  of  the  said  conspiracy 
and  agreement  so  as  aforesaid  made  and  entered  into 
by  the  said  defendants,  and  as  a  further  part  of  the 
unlawful  means  whereb}^  the  said  unlawful  purposes 
of  the  said  conspiracy  w^ere  to  be  effected,  it  was,  at 
the  times  and  the  place  aforesaid,  by  the  said  defend- 
ants, mutually  agreed,  designed  and  contemplated 
that  they,  the  said  defendants,  after  having  procured 
the  other  persous  hereinbefore  mentioned  to  make  ap- 
plications to  enter  the  lands  hereinbefore  mentioned 
in  the  manner  and  under  the  circumstances  afore- 
said should  furnish  and  advance  to  each  of  the  said 
persons  so  much  money  as  should  be  necessary  to 
enable  such  person  to  pay  to  the  prober  officers  of 
the  United  States  the  amount  of  money  prescribed 
by  law  to  be  paid  upon  the  making  of  the  entry  by 
such  person  to  be  made,  and  that  the  sum  so  bv  the 
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defendants  advanced  should  be  deducted  from  the 
amount  agreed  to  be  paid  by  them  to  such  person  as 
the  purchase  price  of  the  land  by  him  entered;  and 
it  was  further  intended  and  contemplated  b}^  the  said 
defendants  that  they  should  cause  and  procure 
each  of  the  said  other  persons,  who  were  to  be  in- 
duced to  make  entries  as  aforesaid,  when  such  per- 
son should  appear  before  the  proper  officers  of  the 
aforesaid  land  office  to  answer  the  interrogatories 
hereinbefore  mentioned  and  set  out,  to  declare  on 
oath  in  answer  to  said  interrogatories  that  he,  the 
said  person  then  applying  to  make  entry,  had  paid 
out  of  his  own  individual  funds  all  the  expenses  in 
connection  with  the  filing  by  him  made;  and  that  he 
expected  [51]  to  pay  for  the  land  by  him  sought 
to  be  entered  with  his  own  money;  and  that  the 
money  with  which  he  intended  to  pay  for  the  said 
land  was  derived  by  him  from  other  sources  than  the 
defendants,  and  that  he  had  had  the  said  money  in 
his  actual  possession  for,  a  longer  period  than  in  fact 
he  had  so  had  the  same;  the  said  defendants  mutu- 
ally intending,  designing  and  contemplating  that 
each  of  the  said  other  persons,  so  to  be  caused  and 
procured  so  to  answer  the  said  interrogatories  should 
in  doing  so  commit  and  be  guilty  of  wilful  and  cor- 
rupt false  swearing,  and  should  swear  falsely  and 
corruptly  and  should  defraud  the  United  States,  and 
should  fraudulently  deceive  and  impose  upon  the 
officers  of  the  United  States  concerned  with  the  ad- 
ministration of  the  laws  regulating  the  disposal  of 
the  public  lands,  inasmuch  and  because  in  truth  and 
in  fact  each  of  the  said  persons  so  to  be  caused  and 
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procured  to  answer  the  said  interrogatories  in  the 
manner  and  to  the  effect  aforesaid  should,  as  the 
said  defendants  intended  and  contemplated,  before 
the  making  of  such  answers,  have  received  from  the 
said  defendants  or  from  some  of  them  the  money  by 
him  to  be  used  in  the  purchase  of  the  land  sought 
by  him  to  be  entered,  and  should  not  pay  or  intend 
or  expect  to  pay  for  the  said  land  out  of  his  own 
individual  funds  or  with  his  own  money,  and  should 
not  pay  or  intend  or  expect  to  pay  the  expenses  of 
his  filing  and  entry  out  of  such  funds  or  money,  and 
should,  moreover,  sw^ear  falsely  and  fraudulently  in 
respect  of  other  matters  the  subject  of  such  inter- 
rogatories. 

VII.  That  thereafter,  that  is  to  say,  after  the 
formation  and  making  of  the  said  unlaw^ful  conspir- 
acy and  agreement  so  as  aforesaid  made  and  entered 
into  by  the  [52]  said  defendiants,  and  at  divers 
times  in  the  State  of  Idaho,  in  pursuance  and  execu- 
tion of  the  said  conspiracy  and  for  the  purpose  of 
effecting  the  said  unlawful  purpose  thereof,  the  said 
defendants,  or  some  of  them,  did  make  and  enter 
into  fraudoilent,  corrupt  and  unlawful  contracts, 
agreements,  arrangements  and  understandings  with 
a  large  number  of  persons,  severally,  that  is  to  say, 
with  Carrie  D.  Maris,  John  H.  Little,  Ellsworth  M. 
Harrington,  Wren  Pierce,  Benjamin  F.  Bashor, 
Joseph  B.  Clute,  Francis  M.  Long,  John  H.  Long, 
Bertsell  H.  Ferris,  George  Ray  Robinson,  Charles 
W.  Taylor,  Jackson  O'Keefe,  Edgar  J.  Taylor,  Jo- 
seph H.  Prentice,  Fred  E.  Justice,  Edgar  H.  Dam- 
marell  and  Benjamin  F.  Long,  severally,  and  with 
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divers  other  persons  who  are  to  the  complainant  now 
unknown,  but  whose  names,  when  the  same  shall  be 
discovered,  the  complainant  prays  leave  to  add  to 
this  bill  by  proper  amendment,  and  to  seek  appropri- 
ate relief  in  respect  of  the  lands  by  them  fraudu- 
lenth^  obtained  from  the  complainant;  that,  in  and 
by  the  said  unlawful  contracts,  agreements,  arrange- 
ments and  understandings  so  as  aforesaid  made  by 
the  said  defendants  with  the  said  other  persons, 
each  of  the  said  other  persons  severally  agreed  and 
arranged  with  the  said  defendants  or  with  some  of 
them  that  he  or  she  would  make  an  entry  and  pur- 
chase a  tract  of  the  public  land  of  the  United  States 
under  and  in  pretended  and  apparent  accordance 
with  the  aforesaid  Act  of  Congress  approved  on  June 
3,  1878,  as  amended  on  August  4,  18'9'2,  and  would, 
upon  obtaining  title  to  the  said  tract  from  the 
United  States  convey  the  said  title  and  tract  to  the 
defendants  or  to  some  of  them;  and  the  said  defend- 
ants, or  some  of  them,  acting  for  all,  agreed,  con- 
tracted and  arranged  that  they  would  pay  to  each  of 
the  said  other  persons  a  certain  sum  of  money  for 
the  tract  of  land  by  him  or  [53]  her  so  to  be  en- 
tered and  by  way  of  recompense  to  such  person  for 
his  or  her  costs,  labor  and  trouble  incurred  in  ac- 
quiring title  to  the  said  tract  from  the  United  States; 
and  the  said  defendants  further  agreed  and  prom- 
ised to  furnish  and  advance  to  each  of  the  said  other 
persons  so  much  money  as  might  be  necessary  to  en- 
able him  or  her  to  pay  for  such  land  and  to  defray 
the  other  expenses  incident  to  the  obtaining  of  title 
to  such  land  from  the  United  States. 
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VIII.  That  thereupon,  that  is  to  say,  after  the 
making  by  the  said  defendants  as  aforesaid  of  the 
unlawful,  corrupt  and  fraudulent  agreements,  con- 
tracts, arrangements  and  understandings  with  the 
said  Carrie  D.  Maris,  John  H.  Little,  Ellsworth  M. 
Harrington,  Wren  Pierce,  Benjamin  F.  Bashor, 
Joseph  B.  Clute,  Francis  M.  Long,  John  H.  Long, 
Bertsel  H.  Ferris,  George  Ray  Robinson,  Charles  W. 
Taylor,  Jackson  O'Keefe,  Edgar  J.  Taylor,  Joseph 
H.  Prentice,  Fred  E.  Justice,  Edgar  H.  Dammarell 
and  Benjamin  F.  Long,  named  in  the  last  paragraph 
hereof,  the  said  defendants,  in  pursuance  and  exe- 
cution of  the  aforesaid  unlawful  and  fraudulent 
conspiracy,  and  to  effect  the  aforesaid  unlawful 
purposes  thereof,  and  in  accordance  with  and  in  pur- 
suance of  the  mode,  scheme,  method  and  means  here- 
inbefore set  out  and  stated  to  have  been  by  them 
mutually  agreed  upon,  designed  and  contemplated, 
and  in  pursuance  of  and  in  accordance  with  the  said 
unlawful,  corrupt  and  fraudulent  agreement,  stated 
in  the  last  preceding  paragraph  hereof  to  have  been 
made  and  entered  into  b}^  and  between  the  said 
defendants  and  the  said  Carrie  D.  Maris,  John  H. 
Little,  Ellsworth  M.  Harrington,  Wren  Pierce,  Ben- 
jamin F.  Bashor,  Joseph  B.  Clute,  Francis  M.  Long, 
John  H.  Long,  Bertsel  H.  Ferris,  [54]  George  R. 
Robinson,  Chas.  W.  Taylor,  Jackson  O'Keefe,  Edgar 
J.  Taylor,  Joseph  H.  Prentice,  Fred  E.  Justice, 
Edgar  H.  Dammarell,  Benjamin  F.  Long,  named  in 
the  said  last  paragraph,  did,  at  divers  times,  un- 
lawfully, corruptly  and  fraudulently  cause,  induce 
and  procure  the  said  Carrie  D.  Maris,  John  H.  Lit- 
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tie,  Ellsworth  M.  Harrington,  Wren  Pierce,  Benja- 
min F.  Baslior,  Joseph  B.  Clute,  Francis  M.  Long, 
John  H.  Long,  Bertsel  H.  Ferris,  George  Ray  Hob- 
inson,  Charles  W.  Taylor,  Jackson  O'Keefe,  Edgar 
J.  Taylor,  Joseph  H.  Prentice,  Fred  E.  Justice, 
Edgar  H.  Dammarell  and  Benjamin  F.  Long,  sever- 
ally, to  apply  at  the  said  land  office  of  the  United 
States  located  at  Lewiston  in  the  State  of  Idaho  to 
purchase  a  tract  of  public  land,  then  the  property 
of  the  complainant,  under  the  provisions  of  the 
aforesaid  Act  of  Congress  approved  on  June  3, 1878, 
as  amended  by  the  Act  of  Congress  approved  on 
August  4,  1892,  and  in  pretended  and  apparent  ac- 
cordance with  the  provisions  and  requirements  of  the 
said  Acts,  the  said  defendants  then  and  at  all  times 
thereafter  well  knowing  that  the  said  applications 
so  made  by  the  said  other  persons,  and  the  entries 
so  by  the  said  other  persons  sought  and  intended  to 
be  made,  were  and  would  be  false,  fraudulent,  illegal 
and  invalid  by  reason  of  the  fact,  hereinbefore 
stated,  that  each  of  the  said  applications  was  made 
and  each  of  the  said  entries  was  sought  and  intended 
to  be  made  in  accordance  with  and  in  pursuance  of 
an  unlawful,  corrupt  and  fraudulent  agreement, 
therefore  as  aforesaid  made  and  then  and  thereafter 
subsisting,  whereby  the  person  so  applying  and 
seeking  to  enter  each  tract  had  agreed  to  sell  to  the 
[55]  said  defendants  such  tract  upon  the  acquisi- 
tion by  him  from  the  United  States  of  title  thereto 
and  the  said  defendants  had  agreed  to  buy  the  said 
tract  and  the  said  title. 

And  the  said  defendants,  in  further  pursuance  of 


vs,  William  F.  Kettenhaeh  et  al.  67 

the  aforesaid  conspiracy,  and  further  to  effect  the 
said  unlawful  purposes  thereof,  and  further  in  pur- 
suance of,  and  in  accordance  with  the  said  scheme, 
mode,  method  and  means  theretofore  as  aforesaid  by 
them  mutually  agreed  upon,  designed  and  contem- 
plated, and  in  further  pursuance  of  and  further  in 
accordance  with  the  unlawful,  corrupt  and  fraudu- 
lent agreements  theretofore  as  aforesaid  made  by 
them  with  the  said  Carrie  B.  Maris,  John  H.  Little, 
Ellsworth  M.  Harrington,  Wren  Pierce,  Benjamin 
F.  Bashor,  Joseph  B.  Clute,  Francis  M.  Long,  John 
H.  Long,  Bertsel  H.  Ferris,  George  Ray  Robinson, 
Charles  W.  Taylor,  Jackson  O'Keefe,  Edgar  J.  Tay- 
lor, Joseph  H.  Prentice,  Fred  E.  Justice,  Edgar  H. 
Dammarell  and  Benjamin  F.  Long,  hereinbefore 
named,  did  also,  at  divers  times,  cause,  induce  and 
procure  the  said  Carrie  B.  Maris,  John  H.  Little, 
Ellsworth  M.  Harrington,  Wren  Pierce,  Benjamin 
F.  Bashor,  Joseph  B.  Clute,  Francis  M.  Long,  John 
H.  Long,  Bertsel  H.  Ferris,  George  Ray  Robinson, 
Charles  W.  Taylor,  Jackson  O'Keefe,  Edgar  J.  Tay- 
lor, Joseph  H.  Prentice,  Fred  E.  Justice,  Edgar  H. 
Dammarell  and  Benjamin  F.  Long,  and  each  of  them, 
severally  to  appear  before  th*e  officers  of  the  afore- 
said land  office  and  each  of  them  in  connection  with 
and  as  a  part  of  his  or  her  application  to  purchase 
a  tract  sought  to  be  by  him  or  her  entered,  to  make, 
subscribe,  make  oath  to  and  file  in  the  said  land 
office,  a  written  statement  of  the  character,  sub- 
stance, tenor  and  purport  prescribed  by  the  afore- 
said statute  to  be  filed  [56]  by  persons  desiring 
to  avail  themselves  of  the  provisions  thereof,  and 
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did  cause,  induce  and  procure  the  said  persons,  and 
each  of  them,  then  and  there  to  make  and  subscribe 
their  respective  written  statements  as  aforesaid,  and 
to  state  respectively  in  substance  that  he,  the  ap- 
plicant, did  not  apply  to  purchase  the  land  described 
in  his  said  statement,  on  speculation,  but  in  good 
faith  to  appropriate  it  to  his  own  exclusive  use  and 
benefit,  and  that  he  had  not  directly  or  indirectly 
made  any  agreement  or  contract  or  in  any  wa}^  or 
manner  with  any  person  or  persons  whomsoever  by 
which  the  title  which  he  might  acquire  from  the 
Government  of  the  United  States  might  inure  in 
whole  or  in  part  to  the  benefit  of  any  person  except 
himself;  which  said  respective  applications  and  each 
of  them  were  then  and  there  duly  filed  in  the  said 
United  States  Land  Office. 

And  the  said  defendants,  in  further  pursuance  of 
the  aforesaid  conspiracy,  and  further  to  effect  the 
said  unlawful  purposes  thereof,  and  further  in  pursu- 
ance of  and  in  accordance  with  the  said  scheme, 
mode,  method  and  means  theretofore  as  aforesaid  by 
them  mutually  agreed  upon,  designed  and  contem- 
plated, did  also  at  divers  times  furnish  and  advance 
to  divers  and'  several  of  the  said  other  persons  here- 
inbefore named,  and  stated  to  have  been  induced 
and  procured  by  the  said  defendants  to  make  un- 
lawful and  fraudulent  entries  of  public  lands,  divers 
and  considerable  sums  of  money  for  the  purpose  of 
enabling  such  other  persons  to  purchase  and  pay 
for  the  lands  by  them  respectively  sought  to  be  en- 
tered, and  upon  the  agreement  and  with  the  under- 
standing made  and  had  with  each  of  such  persons 
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that  the  money  so  furnished  was  by  way  of  advance- 
ment upon  the  purchase  price  theretofore  agreed  to 
be  paid  to  such  person  by  the  said  defendants  for 
the  land  to  be  entered  and  acquired  by  such  person 
and  was  to  be  applied  by  such  person  to  the  pur- 
chase of,  and  the  payment  for  the  tract     [57]     by 
him  to  be  entered,  the  said  defendants  then  and  at 
all  times  hereafter,  designing,  intending  and  expect- 
ing that  each  of  the  said  persons  so  receiving  such 
sums  of  money  should  and  would,  when  he  or  she 
should  be  questioned  upon  the  subject  by  the  officers 
of  the  aforesaid  land  office,  deny  and  conceal  from 
the  said  officers  the  fact  that  he  or  she  had  received 
such  money  from  the  said  defendants,  and  should 
and  would,  in  answer  to  the  interrogatories  to  be 
propounded  by  the  said  officers,  falsely  and  fraudu- 
lently state,  on  his  or  her  oath,  in  writing,  that  he 
or  she  had  obtained  the  said  money  from  other  per- 
sons or  by  other  means,  for  the  purpose  and  to  the 
end  that  the  said  officers  and  the  other  officers  of  the 
United  States  concerned  and  charged  with  the  ad- 
ministration of  the  laws  governing  the  disposal  of 
the  public  lands  might  and  should  thereby  be  de- 
ceived, imposed  upon  and  fraudulently  misled,  and 
so  prevented  from  further  inquiry,  investigation  and 
consideration  concerning  such  entries,  whereby  the 
truth  and  the  facts  hereinbefore  stated  might  be  dis- 
covered and  the  fraudulent  character  of  the  several 
transactions   disclosed,   and   that  the    said   officers 
might  and  should  thereby  be  fraudulently  and  mis- 
takenly caused  to  believe  that  such  entries  were  \av:- 
ful  and  honest  and  so  to  be  induced  to  approve  the 
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said  entries  and  to  canse  patents  to  be  issued 
thereon,  convejdng  to  the  several  said  persons  the 
tracts  by  them  respectively  entered. 

That,  thereafter,  pursuant  to  said  unlawful  and 
corrupt  conspiracy,  combination,  confederation  and 
agreement,  and  in  furtherance  thereof  and  to  carry 
out  and'  effect  the  object  and  purpose  thereof  thi^ 
said  defendants  did  induce  and  procure  the  said 
other  persons  hereinbefore  named,  and  each  of  them, 
to  appear  before  the  officers  [58]  of  the  said 
land  pffice  of  the  United  States  at  LeAviston,  Idaho, 
and  to  answer  the  certain  interrogatories  hereinbe- 
fore in  this  complaint  set  out,  prescribed  by  the 
commissioner  of  the  General  Land  Office,  pursuant 
to  the  authoritv  contained  in  the  Act  aforesaid  and 
each  of  said  persons  then  and  there  by  the  procure- 
ment of  the  said  William  P.  Kettenbach,  George  H. 
Kester,  William  Dwyer  and  Clarence  Robnett  did 
answer  said  questions  in  substance  and  to  the  effect 
that  he  had  not  sold  or  transferred  his  claim  to  the 
land  for  which  he  made  'application  to  purchase  since 
making  his  sworn  statement,  or  had  directly  or  in- 
directly made  any  agreement  or  contract  in  any  way 
or  manner  with  any  person  whomsoever  by  which 
the  title  which  he  miglit  acquire  from  the  Govern- 
ment of  the  United  States  might  inure  in  whole  or 
in  part  to  the  benefit  of  an}'  person  except  himself 
and  that  he  made  his  entries  in  good  faith  for  the 
appropriation  of  the  land  exclusively  to  his  own  use 
and  not  for  the  use  or  benefit  of  any  other  person, 
that  no  other  person  than  himself,  nor  any  firm,  cor- 
poration or  association  had  any  interest  in  the  entry 
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which  he  was  then  making,  or  in  the  land  or  in  the 
timber  thereon,  that  he  paid  out  of  his  own  in- 
dividual funds  all  the  expenses  in  connection  with 
making  said  filing,  and  that  he  expected  to  pay  for 
the  land  with  his  own  money. 

IX.  That  at  the  divers  and  several  times  herein- 
before referred  to,  the  said  Carrie  D.  Maris  and  the 
other  persons  hereinbefore  named  and  stated  to  have 
made  and  entered  into  certain  unlawful,  corrupt  and 
illegal  agreements,  arrangements  and  understandings 
with  the  said  defendants,  severally  did  apply  to  enter, 
and  did  make  entries  of  divers  tracts  of  public  land 
of  the  United  States  subject  to  disposal  at  the  afore- 
said land  office  and  each  of  the  said  persons  did  con- 
sequently and  in  the  usual  course  of  [59]  admin- 
istration of  the  public  laws  obtain  from  the  United 
States  a  patent  whereby  the  United  States  conveyed 
to  each  of  the  said  persons,  severally,  the  tracts  by 
him  or  her  entered,  that  is  to  say,  that  the  said  Carrie 
D.  Maris  did  on  the  15th  day  of  July,  1902,  make  her 
application  to  enter,  and  on  the  21st  day  of  Novem- 
ber, 1902,  did  make  entry  of,  and  on  the  25th  day  of 
February,  1904,  did  obtain  a  patent  conveying  to  her, 
the  southeast  quarter  of  the  southw^est  quai'ter  of 
section  twelve,  and  the  east  half  of  the  northwest 
quarter  and  the  northeast  quarter  of  the  southwest 
quarter  of  section  thirteen,  in  Township  thirty-six 
north  of  range  five  east  of  the  Boise  meridian ;  and 
the  said 

John  H.  Little  did  on  the  20th  day  of  March,  1903, 
make  application  to  enter  and  did  on  the  15th  day 
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of  June,  1903,  make  entry  of,  and  on  August  3,  1904, 
obtained  a  patent  conveying  to  him,  lot  one  and  the 
west  half  of  the  northeast  quarter  and  the  southeast 
quarter  of  the  northeast  quarter  of  section  twenty- 
five,  in  township  thirty-nine  north  of  range  thrcQ  east 
of  Boise  meridian ;  and  the  said 

Ellsworth  M.  Harrington  did  on  the  20th  day  of 
March,  1903,  make  application  to  enter  and  did  on 
June  15,  1903,  make  entry  of,  and  on  August  3,  1904, 
obtained  a  patent  conveying  to  him,  lot  one,  and  the 
northwest  quarter  of  the  northeast  quarter,  and  the 
north  half  of  the  northwest  quarter  of  section  twenty- 
four,  in  Township  thirty-nine  north  of  range  three 
east,  Boise  meridian ;  and  the  said 

Wren  Pierce  did  on  the  21st  day  of  March,  1903, 
make  application  to  enter  and  did  on  June  17,  1903, 
make  entry  of,  and  on  August  3,  1904,  obtained  a 
patent  conveying  to  him,  the  southeast  quarter  of  sec- 
tion twenty-two,  in  township  thirty-nine  north  of 
range  three  east  of  Boise  meridian;  and  the  said 
[60] 

Benjamin  F.  Bashor  did  on  the  21st  day  of  March, 
1903,  make  application  to  enter  and  did  on  June  17, 
1903,  make  entry  of,  and  on  August  3,  1904,  obtained 
a  patent  conveying  to  him,  lot  four  and  the  southwest 
quarter  of  the  southeast  quarter  and  the  south  half 
of  the  southwest  quarter  of  section  twenty-four,  in 
township  thirty-nine  north  of  range  three  east  of 
Boise  meridian;  and  the  said 

Joseph  B.  Clute  did  on  the  24th  day  of  March,  1903, 
make  application  to  enter  and  did  on  June  17,  1903, 
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make  entry  of,  and  on  August  3, 1904,  ohtained  a  pat- 
ent conveying  to  him,  the  south  half  of  the  northeast 
quarter,  and  east  half  of  the  southeast  quarter  of  sec- 
tion twenty-six,  in  township  thirty-nine  north  of 
range  three  east,  of  Boise  meridian ;  and  the  said 

Francis  M.  Long  did  on  March  26th,  1903,  make 
application  to  enter  and  did  on  June  18,  1903,  make 
entry  of,  and  on  August  3,  1904,  obtained  a  patent 
conve}dng  to  him,  the  north  half  of  the  southwest 
quarter,  and  north  half  of  the  southeast  quarter,  of 
section  thirteen,  in  township  thirty-nine  north,  of 
range  three  east,  of  Boise  meridian;  and  the  said 

John  H.  Long  did  on  March  26,  1903,  make  appli- 
cation to  enter,  and  did  on  June  18, 1903,  make  entry 
of,  and  on  August  3,  1904,  obtained  a  patent  convey- 
ing to  him,  lot  two  and  the  southwest  quarter  of  the 
northeast  quarter,  and  the  south  half  of  the  north- 
west quarter,  of  section  twenty-four  in  township 
thirty-nine  north,  of  range  three  east,  Boise  merid- 
ian; and  the  said 

Benjamin  F.  Long  did  on  March  26,  1903,  make 
application  to  enter  and  did  on  June  18,  1903,  make 
entry  of,  and  on  August  3,  1904,  obtained  a  patent 
conveying  to  him,  [61]  the  south  half  of  the  north- 
west quarter  and  the  south  half  of  the  northeast 
quarter,  of  section  eighteen  in  township  thirty-nine 
north  of  range  three  east  of  Boise  meridian ;  and  the 
said 

Benjamin  F.  Long  did  on  March  26,  1903,  make 
application  to  enter,  and  did  on  June  18,  1903,  make 
entry  of,  and  on  August  3,  1904,  obtained  a  patent 
conveying  to  him  the  south  half  of  the    northwest 
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quarter  and  the  south  half  of  the  northeast  quarter, 
in  section  thirteen,  in  township  thirty-nine  no:^th  of 
range  three  east  of  Boise  meridian;  and  the  said 

Bertsel  H.  Ferris  did  on  March  31,  1903,  make  ap- 
plication to  enter,  and  did  on  June  26,  1903,  make 
entry  of,  and  on  August  3,  1904,  obtained  a  patent 
conveying  to  him,  lot  three  and  the  northwest  quarter 
of  the  southeast  quarter,  and  the  north  half  of  the 
southwest  quarter,  of  section  twenty-four,  in  town- 
ship thirty-nine  north  of  range  three  east  of  Boise 
meridian;  and  the  said 

George  Kay  Robinson  did  on  March  31, 1908,  make 
applicktion  to  enter  and  did  on  June  26,  1903,  make 
entry  of,  and  on  August  3,  1904,  obtained  a  patent 
conveying  to  him,  the  north  half  of  the  northwest 
quarter  and  the  north  half  of  the  northeast  quarter 
of  section  twenty-six,  in  township  thirty-nine  north  of 
range  three  east  of  Boise  meridian ;  and  the  said 

Charles  W.  Taylor  did  on  April  25,  1904,  make 
application  to  enter  and  did  on  July  11,  1904,  make 
entry  of,  and  on  December  31, 1904,  obtained  a  patent 
conveying  to  him,  lots  one  and  two  and  the  east  half 
of  the  northwest  quarter  of  section  thirty  in  township 
thirty-eight  north  of  range  six  east  of  Boise  merid- 
ian; and  the  said 

Jackson  O'Keefe  did  on  April  25,  1904,  make  ap- 
plication to  enter  and  did  on  July  11,  1904,  make 
entry  of,  and  on  December  31, 1904,  obtained  a  patent 
conveying  to  [62]  him,  the  west  half  of  the  south- 
east quarter  and  the  east  half  of  the  southwest 
quarter  of  section  twenty-three,  in  township  thirty- 
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eight  north  of  range  five  east  of  Boise  meridian;  and 
the  said 

Edgar  J.  Taylor  did  on  April  2i5,  1904,  make  ap- 
plication to  enter  and  did  on  July  11,  1904,  make 
entry  of,  and  on  December  31,  1904,  obtained  a 
patent  conveying  to  him,  lots  three  and  four  and 
the  east  half  of  the  southwest  quarter  of  section 
eighteen,  in  township  thirty-eight  north  of  range  six 
east  of  Boise  meridian;  and  the  said 

Joseph  H.  Prentice  did  on  April  25,  1904,  make 
application  to  enter  and  did  on  July  11,  1904,  make 
entry  of,  and  on  December  31,  1904,  obtained  a 
patent  conveying  to  him,  lots  one  and  two  and  the 
east  half  of  the  northwest  quarter  of  section  eigh- 
teen, in  township  thirtj^-eight  north  of  range  six 
east  of  Boise  meridian;  and  the  said 

Fred  E.  Justice  did  on  April  25,  1904,  make  ap- 
plication to  enter  and  did  on  ^vlj  18,  1904,  make 
entry  of,  and  on  December  31,  1904,  obtained  a 
patent  conveying  to  him,  the  east  half  of  the  north- 
east quarter  and  the  east  half  of  the  southeast 
quarter  of  section  twenty,  in  township  thirty-eight 
north  of  range  six  east  of  Boise  meridian;  and  the 
said 

Edgar  H.  Dammarell  did  on  April  25,  1904,  make 
application  to  enter  and  did  on  July  25,  1904:,  make 
entry  of,  and  on  December  34,  1904,  obtained  a 
patent  conveying  to  him,  the  northeast  quarter  of 
section  nineteen,  in  township  thirty-eight  north  of 
range  six  east  of  Boise  meridian;  and  the  said 

Edgar  H.  Dammarell  did  on  April  25,  1904,  make 
application  to  enter  and  did  on  July  25,  1904,  make 
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entiy  of,  and  on  December  31,  1904,  obtained'  a 
patent  conveying  to  him,  the  northeast  quarter  of 
section  ten,  [63]  in  township  thirty-eight  north 
of  range  six  east  of  Boise  meridian. 

X.  That  each  of  the  said  persons  so  making  entr}^ 
of  and  obtaining  title  to  the  tract  by  him  or  her 
entered  did  apply  to  make  and  did  make  such  entry, 
and  did  prosecute  and  carry  on  the  proceedings,  at 
the  solicitation  and  instigation  of  the  said  defend- 
ants, being  moved  and  stimulated  thereto  by,  the 
advice,  request  and  promises  of  the  said  defendants, 
and  therein  acting  upon,  in  pursuance  of,  and  in 
accordance  with  the  unlawful,  corrupt  and  fraudu- 
lent agreement,  arrangement  and  understanding 
theretofore  made  and  entered  into  as  aforesaid  be- 
tween him  or  her  and  the  said  defendants,  w^hich 
said  agreement,  arrangement  and  understanding  con- 
tinued and  subsisted  throughout  the  whole  of  the 
said  proceedings,  whereby  it  had  been  and  was 
agreed  that  the  said  defendants  should  buy  from 
each  of  the  said  persons,  and  each  of  the  said  per- 
sons should  sell  and  convey  to  the  said  defendants, 
the  tract  and  the  title  by  him  or  her  to  be  acquired 
from  the  United  States. 

XI.  And  the  complainant  further  avers  that 
each  of  the  persons  named  in  the  last  preceding 
paragraph  hereof  and  stated  to  have  made  entries, 
severally,  of  certain  tracts  of  public  land,  in  connec- 
tion with  his  or  her  application  to  make  entry  of 
such  land,  and  as  a  part  of  the  said  application,  and 
as  a  necessary  and  material  step  in  the  proceedings 
to  obtain  a  patent  for  the  land  by  him  or  her  sought 
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to  be  entered,  did  file  in  the  said  land  office  a  writ- 
ten statement,  of  the  [64]  character,  substance, 
tenor  and  purport  prescribed  b.y  the  act  of  Con- 
gress aforesaid,  wherein  such  person  did,  on  his  or 
her  oath,  falsely,  fraudulently  and  deceitfully  swear 
in  substance  that  he  or  she  was  not  applying  to  pur- 
chase the  tract  of  land  by  him  or  her  sought  to  be 
entered  on  speculation,  but  in  good  faith  to  appro- 
priate the  same  to  his  or  her  own  exclusive  use  and 
benefit,  and  that  he  or  she  had  not,  directly  or  in- 
directly, made  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person  or  persons  whatso- 
ever, by  which  the  title  which  he  or  she  should  ac-  * 
quire  from  the  Grovernment  of  the  United  States 
should  inure  in  whole  or  in  part  to  the  benefit  of  any 
person  except  himself  or  herself,  whereas  in  truth 
and  in  fact  each  of  the  said  persons  was  applying 
to  enter  the  tract  by  him  or  her  sought  to  be  en- 
tered upon  speculation,  and  not  for  his  or  her  own 
exclusive  use  and  benefit,  and  had  made  an  unlaw^- 
ful  and  fraudulent  agreement  with  the  said  defend- 
ants, as  aforesaid,  whereby  the  title  by  him  or  her 
to  be  acquired  should  inure  to  the  use  and  benefit 
of  the  said  defendants;  and  the  said  statements  so 
made  b}^  the  said  persons  and  each  of  them  were 
known  by  the  said  persons  and  by  each  of  them, 
and  were  known  by  the  said  defendants,  to  be  false, 
untrue,  fraudulent  and  deceitful. 

XII.  And  the  complainant  further  avers  that 
each  of  the  said  persons  hereinbefore  named  and 
stated  to  have  made  the  entries  hereinbefore  men- 
tioned and  designated,  did,  in  the  course  of  the  said 
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proceedings  had  and  prosecuted  by  them  as  afore- 
said, appear  before  the  officers  of  the  aforesaid  land 
office  and  did,  on  his  or  her  oath  [65]  and  in  writ- 
ing, make  answers  to  the  several  interrogatories 
which  had  been  as  aforesaid  prescribed  by  the  Com- 
missioner of  the  General  Land  Office  to  be  pro- 
pounded to  persons  seeking  to  make  entries  under 
the  aforesaid  act  of  Congress,  which  said  interroga- 
tories are  hereinbefore  set  out,  and  which  were  pro- 
pounded to  each  of  the  said  persons;  and  in  so 
making  answer  to  the  said  interrogatories,  each  of 
the  said  persons  did,  upon  his  or  her  oath  in  writing, 
falsely,  fraudulently  and  deceitfully  declare  and 
swear  that  he  or  she  had  not,  directly  or  indirectly, 
made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  whomsoever,  by  which  the 
title  which  he  or  she  might  acquire  from  the  Govern- 
ment of  the  United  States  should  inure,  in  whole 
or  in  part  to  the  benefit  of  any  person  except  him- 
self or  herself,  and  that  he  or  she  so  making  the 
entry  by  him  or  her  offered  to  be  made  in  good  faith 
for  the  appropriation  of  the  land  sought  to  be  en- 
tered exclusively  to  his  or  her  own  use  and  not  for 
the  use  or  benefit  of  any  other  person,  and  that  no 
other  person  than  the  said  person  so  offering  to 
enter,  and  no  firm,  corporation  or  association,  had 
any  interest  in  the  said  entry  or  in  the  land  sought 
to  be  entered  or  in  the  timber  standing  upon  the 
said  land;  whereas  in  truth  and  in  fact  each  of  the 
said  persons  had,  as  aforesaid,  theretofore  made  and 
entered  into  the  agreement  hereinbefore  stated  with 
the  said  defendants,  which  agreement  was  then  still 
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continuing  and  subsisting,  whereby  each  of  the  said 
persons  so  seeking  to  make  entry  had  agreed  to  sell 
the  land  by  him  to  be  entered  to  the  said  defendants 
or  some  of  them,  and  the  title  to  be  acquired  by 
each  of  said  persons  was  to  inure  to  the  benefit  of 
the  [66]  said  defendants;  and  the  said  answers 
so  made  by  the  said  persons  to  the  said  interroga- 
tories were  by  the  said  persons  and  by  the  defend- 
ants known  to  be  false  and  fraudulent. 

XIII.  And  the  complainant  further  avers  that 
several  of  the  said  persons  named  in  the  ninth  para- 
graph hereof  and  therein  stated  severally  to  have 
made  entries  of  divers  tracts  of  public  land,  did, 
before  the  time  they  appeared  at  the  aforesaid  land 
office  to  make  the  proof  required  by  the  statute 
aforesaid  and  to  answer  the  interrogatories  herein- 
before mentioned  as  required  to  be  answered  by 
them,  receive  and  accept  from  the  said  defendants 
or  some  of  them,  certain  sums  of  money,  which  sums 
were  furnished  and  advanced  to  the  said  persons  by 
the  said  defendants  or  some  of  them,  in  pursuance 
of  and  in  accordance  with  the  unlawful  and  fraudu- 
lent agreements  and  arrangements  hereinbefore 
stated  and  alleged  to  have  been  made  between  the 
said  defendants  and  the  said  other  persons,  whereby 
the  said  defendants  were  to  advance  to  the  said 
other  persons  such  money  as  should  be  necessary 
to  enable  such  other  persons  to  pay  for  and  purchase 
the  several  tracts  by  such  other  persons  respectively 
to  be  entered  and  purchased;  and  the  said  sums  of 
money  were  by  the  said  defendants  furnished,  and 
by  the  said  other  persons  received  and  accepted,  for 
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the  purpose  of  enabling  the  said  other  persons  to 
make  entries  of,  and  to  pay  for,  the  several  tracts 
of  public  land  intended  to  be  entered  by  such  other 
persons,  and  upon  a  mutual  agreement  and  under- 
standing in  each  case  that  such  money  was  to  be  so 
used  and  applied  by  the  recipient  thereof;  and  [67] 
the  said  persons  so  receiving  the  said  sums  of  money 
did  use  the  same  for  the  purpose  aforesaid,  and  each 
of  the  said  persons  did,  in  making  his  or  her  entry, 
pay  to  the  officers  of  the  said  land  office  the  pur- 
chase price  required  by  law  to  be  paid  for  the  land 
enteredv^nd  purchased  by  such  person,  and  did  pay 
the  other  expenses  b}^  him  or  her  incurred  in  the 
said  proceeding,  with  the  said  mone}'  obtained  and 
derived  from  the  said  defendants,  or  some  of  them, 
and  not  with  money  belonging  to  the  person  making 
the  entry  or  derived  and  obtained  from  other  per- 
sons than  the  defendants.  Nevertheless,  each  of  the 
said  persons,  who  had  as  aforesaid  received  the  said 
sums  of  money  from  the  said  defendjants,  when  he 
or  she  appeared  at  the  said  land  office  to,  make  such 
proofs  and  to  answer  such  interrogatories  as  have 
hereinbefore  been  mentioned  and  stated,  did,  in 
answer  to  those  of  the  said  interrogatories  relating 
to  the  subject,  on  his  or  her  oath,  in  writing,  falsely, 
fraudulently  and  deceitfully  swear  and  declare,  in 
substance,  that  he  or  she  intended  to  pay  and  was 
about  to  pay  the  purchase  price  required  by  law 
as  aforesaid  out  of  funds  and  with  money  belonging 
to  him  or  her,  and  being  his  or  her  individual  prop- 
erty, and  did  untruly,  falsely  and  deceitfully  state 
and   represent  that  he  or  she  had  obtained  such 
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mone}^  from  other  perscjns  and  other  sources  than 
the  said  defendants. 

Wherefore,  and  by  reason  of  the  said  false,  fraud- 
ulent and  deceitful  representations  so  made  by  the 
said  persons  seeking  to  make  entries  of  the  said 
lands,  the  officers  of  the  United  States  concerned  in 
the  proceedings     [68]     were  deceived  and  imposed 
upon,  and  were  caused  to  believe  that  the  entries 
so  offered  to  be  made  were  honest  and  valid  entries; 
whereas,  had  the  said  officers  been  by  the  said  other 
persons  truly  informed  and  appraised  of  the  fact  that 
the  several  sums  of  money  so  paid  for  the  purchase 
of  the  said  lands  were  the  property  of  the  defend- 
ants in  this  cause  and  had  been  advanced  as  afore- 
said by  the  said  defendants,  the  said  officers  would 
have  been  caused  to  make,  and  it  would  have  been 
their  duty  to  make,  further  inquiry  and  investiga- 
tion   concerning    the    said    proposed    entries    and 
the  transactions  connected  therewith,  and  to  give 
further  consideration  to  the  said  entries  and  transac- 
tions, with  the  result  that  the  facts  hereinbefore 
stated  w^ould  have  been  discovered,  the  fravidulent 
character  of  the  several  transactions  hereinbefore 
set  forth  would  have  been  discovered,  and  the  mak- 
ing of  the  illegal,  invalid  and  fraudulent  entries 
sought  by  the  said  defendants  and  the  said  other 
persons  to  be  made  would  have  been  prevented. 

XIV.  And  the  complainant  further  avers  that, 
by  reason  of  the  facts  hereinbefore  stated,  and  by 
reason  of  the  unlawful  conspiracy  among  the  said 
defendants,  the  unlawful  agreements  between  the 
said  defendants  and  the  said  other  persons  who  made 
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the  entries  herein  enumerated  and  designated,  the 
perjury  procured  by  the  said  defendants  and  com- 
mitted by  the  said  other  persons  in  the  procurement 
of  the  said  entries,  and  the  false  swearing,  misrepre- 
sentations and  concealment  of  material  facts  com- 
mitted and  practiced  by  the  said  persons,  and  of  the 
other  matters  which  are  hereinbefore  set  out,  the 
said  entries,  and  each  of  them  were  unlaiwfuUy  made, 
and  were  and  are  illegal,  fraudulent  and  invalid,  and 
that  the  United  States  was  and  is  defrauded  there- 
by; and  that,  by  [69]  reason  of  the  said  facts, 
the  officers  of  the  United  States,  charged  with  the 
administration  of  the  laws  providing  for  and  govern- 
ing the  ddsposal  of  the  public  lands,  and  concerned 
in  the  transactions  herein  stated,  were  deceived,  de- 
frauded, misled  and  imposed  upon,  and  caused  to 
allow^  the  said  entries  to  be  made,  and  induced  to 
approve  the  said  entries  and  to  issue  patents  there- 
on; and  that  the  said  patents,  by  reason  of  the  said 
facts,  are  invalid,  and  are  voidable  at  the  suit  of 
the  United  States,  as  having  been  procured  by 
fraud,  perjury,  misrepresentation  and  imposition 
and  in  violation  of  law,  and  as  having  been  issued 
and  granted  under  fraudulent  imposition  and  mis- 
take of  fact,  and  in  fraud  of  the  United  States. 

XV.  And  complainant  further  avers  and  charges 
that  the  said  defendants,  William  P.  Kettenbach, 
George  H.  Kester,  William  Dwyer,  Clarence  W. 
Ro])nett  and  Frank  W.  Kettenbach,  by  their  afore- 
said several  unlawful,  corrupt  and  fraudulent 
schemes  and  practices,  and  by  and  through  the 
various  persons  heretofore,  in  this  bill  of  complaint. 
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mentioned  as  employed  by  them  for  that  purpose, 
fraudulently  obtained  and  procured  the  patents  of 
complainant  to  be  issued  to  the  various  persons  here- 
inbefore in  this  bill  of  complaint  mentioned  in  con- 
nection with  the  several  descriptions  of  said  lands 
mentioned  and  set  out.     And  your  complainant  fur- 
ther avers   and   charges   that  the   said  pretended 
patents  to  the  lands  heretofore  described  were  pro- 
cured, as  the  defendants  William  F.  Kettenbach, 
George  H.  Kester,   William  Dwyer,  Clarence  W. 
Robnett  and  Frank  W.  Kettenbach  and  each  of 
them,  well  knew  at  the  time  of  procuring  the  same, 
in  violation  of  the  laws  of  the  United  States.     And 
your  complainant  further  avers  and  charges  that 
in  the  case  of  each  and  every  of  such  tracts     [70] 
of  land  in  this  bill  of  complaint  described,  the  acts 
and  conduct  of  the  said  defendants,  William  F.  Ket- 
tenbach, George  H.  Kester,  William  Dwyer,  Clar- 
ence W.  Robnett  and  Frank  W.  Kettenbach,  and 
each  of  them,  and  each  and  every  of  their  employees 
and  confederates,  were  illegal  and  fraudulent,  and 
that  the  patents  procured  from  this  complainant  by 
and  on  behalf  of  said  defendants,  were  and  are,  in 
each  and  every  instance,  fraudulent,  invalid  and 
voidable  as  against  this  complainant,  and  contrary 
to  equity  and  good  conscience,  and  being  so,  and  the 
titles   purporting   to    be    conveyed   thereby    being 
vested  in  certain  of  the  said  defendants,  the  said 
patents  ought  to  be  vacated,  set  aside,  avoided  and 
for  naught  held. 

XVI.     And  the  complainant  avers  and  charges 
that  the  patents   so  unlawfully   and  fraudulently 
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procured  from  complainant  by  and  on  behalf  of  the 
said  defendants,  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer,  Clarence  W.  Robnett  and 
Frank  W.  Kettenbach,  for  the  several  tracts  of  land 
in  this  bill  of  complaint  mentioned  and  described 
were  issued  by  this  complainant  in  each  and  every 
instance,  within  six  j^ears  of  the  filing  of  this  bill 
of  complaint. 

XVII.  Complainant  further  avers  and  charges 
that  pursuant  to  the  said  unlawful  and  corrupt  com- 
bination, conspiracy  and  agreement,  hereinbefore  al- 
leged aild  set  forth,  and  to  effect  the  object  and  pur- 
pose thereof,  the  said  William  F.  Kettenbach,  George 
H.  Kester,  William  Dwyer,  Clarence  W.  Robnett 
and  Frank  W.  Kettenbach  did  induce  the  said  sev- 
eral other  persons  hereinbefore  named  in  connection 
with  the  description  of  the  said  several  tracts  of 
land  to  convey  the  same,  in  some  instances  to 
George  H.  Kester,  in  some  instances  to  William  F. 
Kettenbach  by  the  name  of  W.  F.  Kettenbach,  in 
some  instances  i[71]  to  George  H.  Kester  and 
William  F.  Kettenbach,  or  George  H.  Kester  and 
W.  F.  Kettenbach,  or  Kester  and  Kettenbach,  in 
some  instances  to  Clarence  W.  R'obnett  by  the  name 
of  C.  W.  Rdbnett;  but  complainant  avers  that  in 
each  and  every  instance  such  conveyances  were  ex- 
ecuted for  the  benefit  of  the  said  defendants,  Will- 
iam F.  Kettenbach,  George  H.  Kester,  William 
Dwyer,  Clarence  W.  Robnett  and  Frank  W.  Ketten- 
bach, or  either  or  all  of  them,  and  other  person  or 
persons  unknown  to  complainant,  pursuant. to  the 
unlawful   agreement  hereinbefore   alleged  and   set 
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forth;  and  that,  by  means  of  such  conveyances  from 
the  said  several  other  persons  to  whom  the  patents 
of  the  United  States  were  issued,  the  several  titles 
purporting  to  be  issued  by  the  United  States  and 
conveyed  to  the  said  patentees  are  now  vested  in 
certain  of  the  said  defendants. 

Forasmuch,  therefore,  as  the  complainant  has 
been  so  as  above  cheated  and  defrauded  of  its  public 
lands  and  is  remediless  at  and  by  the  strict  rules 
of  the  common  law,  and  is  only  relievable  in  a  court 
of  equity  wherein  such  matters  are  fully  cognizable 
and  reviewable ;  and  to  the  end  that  the  said  William 
F.  Kettenbach,  George  H.  Kester,  William  Dw^yer, 
Clarence  W.  Robnett  and  Frank  W.  Kettenbach 
may  full,  true,  direct  and  certain  answers  make,  ac- 
cording to  the  best  of  their  knowledge,  information 
and  'belief,  tio  all  and  singular  the  matters  and 
charges  aforesaid,  but  not  on  oath,  their  answ^er  vn. 
oath  being  hereby  expressly  waived,  your  complain- 
ant prays  as  follows: 

That  the  said  William  F.  Kettenbach,  George  H. 
Kester,  William  Dw^3^er,  Clarence  W.  Robnett  and 
Frank  W.  [72]  Kettenbach  and  the  several  per- 
sons hereinbefore  named  in  connection  with  the  de- 
scription of  said  lands,  may  be  held,  adjudged  and 
decreed  to  have  defrauded  the  complainant  of  the 
lands  and  each  and  every  description  thereof  here- 
inbefore set  forth  as  patented  by  complainant  to  the 
several  persons  hereinibefore  named,  and  that  by  rea- 
son of  such  fraud,  the  patents  issued  to  them,  or 
either  of  them,  or  to  others  in  their  behalf,  be  de- 
clared void,  as  such,  be  held  for  naught  and  set 
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aside,  and  the  said  lands  restored  to  the  public 
domain  of  the  complainant;  and  the  said  defendants, 
and  each  of  them,  be  held  to  pay  to  the  treasurer 
of  complainant,  all  such  reasonable  sums  of  money 
as  it  may  have  found  necessary  to  lay  out  and  ex- 
pend in  and  about  discovering  and  establishing  the 
fraud  as  is  hereinbefore  set  forth  and  charged,  that 
this  complainant  may  have  all  such  further  relief 
in  the  premises  as  may  be  conformable  to  equity  and 
good  conscience,  and  such  as  seems  proper  to  this 
honorable  court. 

(Signed)  GEO.  W.  WICKERSHAM, 
Attorney  General  of  the  United  States, 

Solicitor  for  Complainant. 

[Endorsed] :  Filed  May  2ed,  1900.    A.  L.  Richard- 
son, Clerk.     [73] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

UNITED  STATES  OE  AMERICA, 

Complainant, 

vs. 

WM.  F.  KETTENBACH,  GEO.  H.  KESTER, 
WILLIAM  DWYER,  CLARENCE  ROB- 
NETT  and  FRANK  W.  KETTENBACH, 

Defendants. 

Notice  of  Motion  [to  Strike  Portions  from  Amended 

Bill]. 

To  the  Complainant  Above  Named,  and  to  C.  H. 
Lingenfelter,  United  States  District  Attorney, 
for  the  District  of  Idaho,  and  by  Virtue  Thereof, 
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Solicitor   for    Complainant;    and   to    Geo.    W. 

Wickersham,  Attorney  General  for  the  United 

States,   and   by   Virtue    Thereof   Solicitor   for 

iCompllainant,  and  to  each  of  you: 
TAKE  NOTICE:  That  at  the  courtroom  in  Mos- 
cow, Latah  County,  Idaho,  in  the  said  District  of 
Idaho,  on  the  first  day  of  the  convening  of  said 
Court  at  the  next  regular  term-  thereof  at  the  hour 
of  ten  o'clock  of  said  day,  or  as  soon  thereafter  as 
Counsel  can  be  heard,  the  defendants  will  move  the 
above-entitled  court  to  strike  from  the  amended  bill 
in  equity  the  portions  thereof  set  out  specified  in 
the  annexed  Motion  upon  the  ground  and  for  the 
reasons  therein  stated. 

(Signed)  GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants,  Wm.  F.  Kettenbach,  Geo. 

H.  Kester,  William  Dwyer,  Clarence  Robnett, 

Residing  at  Lewiston,  Idaho. 
Due  service  of  the  above  and  foregoing  notice  of 
motion   accepted  by  receipt  of  cop}^   admitted   at 
Lewiston,  Idaho,  this  21  day  of  June,  A.  D,  1909. 

(Signed)  C.  H.  LINGENFELTER, 
U.  S.  District  Attorney  for  the  District  of  Idaho. 
[74] 
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In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division. 

UNITED  STATES  OE  AMERICA, 

Complainant, 
vs. 

WM.  F.  KETTENBACH,  GEO.  H.  KESTER, 
WILLIAM  DWYER,  CLARENCE  ROB- 
NETT  and  FRANK  W.  KETTENBACH, 

Defendants. 
Motion  to  Strike  [Portions  from  Amended  Bill]. 

Comes  now  the  defendants  herein,  Wm.  F.  Ket- 
tenbach,  Geo.  H.  Kester,  William  Dwyer  and  Clar- 
ence Robnett  and  files  this  their  motion  to  strike 
out  of  and  from  the  plaintiff's  amended  bill  in  equity 
the  following  portions: 

1. 

All  of  paragraph  one  thereof,  especially  that  por- 
tion of  paragraph  one  as  follows:  Beginning  with 
the  word  'Hhat,"  the  first  word  in  line  5  from  the 
beginning  of  paragraph  one,  and  ending  with  the 
word  ''acre,"  being  the  last  word  in  the  first  line 
from  the  top  of  page  2;  upon  the  ground  that  the 
same  is  irrelevant,  redundant,  surplusage  and  im- 
material, and  a  matter  if  material  for  any  purpose 
of  which  the  Court  takes  judicial  knowledge  and 
notice. 

2. 

All  of  that  portion  of  paragraph  one,  beginning 
with  the  word  ''said,"  the  same  being  the  first  word 
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in  line  3  from  the  bottom  of  page  2,  and  ending  with 
the  word  ^^office/'  the  same  being  the  last  word  on 
page  two,  upon  the  ground  that  the  same  is  redund- 
ant, surplusage,  irrelevant  and  immaterial.     [75] 

3. 
All  of  paragraph  2,  upon  the  same  ground  and  for 
the  same  reason. 

4. 
All  of  paragraph  3  thereof,  upon  the  same  ground 
and  for  the  same  reason. 

5. 
All  of  paragraph  4  thereof,  upon  the  ground  that 
the  same  is  redundant,  surplusage,  irrelevant  and 
immaterial. 

6. 
All  of  paragraph  5,  and  all  of  paragraph  6  thereof, 
upon  the  same  ground  and  for  the  same  reason. 

7. 
All  of  that  portion  of  paragraph  7,  beginning  with 
the  word  ^^and,"  the  same  being  the  second  word  in 
line  14  from  the  beginning  of  paragraph  7  and  ending 
with  the  word  ^^com^plainant,"  the  same  being  the 
4th.  word  in  line  18  from  the  beginning  of  said  para- 
graph 7,  upon  the  ground  that  the  same  is  redundant, 
surplusage,  irrelevant  and  immaterial. 

8. 
All  of  that  portion  of  paragraph  7,  beginning  with 
the  word  ^Hhat,"  the  same  being  the  5th  word  in 
line  18  from  the  beginning  of  said  paragraph  7,  and 
ending  with  the  word  ^^ United  States,"  the  same 
being  the  last  word  of  paragraph  7,  upon  the  ground 
that  the  same  is  redundant,  surplusage,  irrelevant. 
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immaterial  and  indefinite  and  uncertain,  an^  does 
not  specify  whether  said  alleged  contract  or  agree- 
ment was  made  prior  to  the  filing  of  the  sworn  state- 
ment, or  subsequent  thereto,  and  prior  to  the  making 
of  final  proof.     [76] 

9. 

All  of  paragraph  8  thereof,  upon  the  ground  that 
the  same  is  redundant,  surplusage,  irrelevant  and 
immaterial. 

10. 

All  of  paragraph  12  thereof,  upon  the  ground  that 
the  same  is  redundant,  surplusage,  irrelevant  and 
immaterial. 

11. 

All  of  paragraph  13  thereof,  upon  the  ground  that 
the  same  is  redundant,  surplusage,  irrelevant  and 
immaterial. 

12. 

All  of  paragraph  14  thereof,  upon  the  ground  that 
the  same  jis  redundant,  surplusage,  irrelevant  and 
immaterial. 

13. 

All  of  paragraph  15  thereof,  upon  the  ground  that 
the  same  ds  redundant,  surplusage,  irrelevant  and 
immaterial. 

14. 

All  of  paragraph  17  thereof,  upon  the  ground  that 
the  same  is  redundant,  surplusage,  irrelevant  and 
immaterial. 

Upon  the  argument  of  said  motion,  there  will  be 
used  the  amended  bill  in  equity  heretofore  filed 
herein;  the  defendants'  original  Notice  of  Motion 
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heretofore  served  and  filed  herein,  and  all  of  the  files 
and  records  in  the  cause.     [77] 

(Signed)    GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants,  Wm.  P.  Kettenbach,  Geo. 

H.  Kester,  William  Dwyer,  Clarence  Robnett, 

Residing  at  Lewiston,  Idaho. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says  that  he  is  the  solicitor  for  the  defendants  in 
the  foregoing  motion,  and  that  said  motion  is  made 
in  good  faith,  and  not  for  the  purpose  of  delay,  and 
is  as  affiant  verily  believes,  well  founded  in  point  of 
law. 

(Signed)    GEO.  W.  TANNAHILL. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  June,  A.  D.  1909. 

[Seal]      (Signed)  SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  Idaho. 

[Endorsed] :  Filed  June  23,  1909.  A.  L.  Richard- 
son, Clerk.    i[78] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WM.  F.  KETTENBACH,  GEO.  H.  KESTER, 
WILLIAM  DWYER,  CLARENCE  ROB- 
NETT and  FRANK  W.  KETTENBACH, 

Defendants. 
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\^ 
Demurrer  to  Amended  Bill  in  Equity. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Idaho: 

Comes  now  the  defendants,  Wm.  F.  Kettenbach, 
William  Dwyer,  Clarence  Robnett,  Geo.  H.  Kester 
and  demurs  to  the  amended  bill  in  equity  of  the 
complainant  on  file  herein,  and  for  cause  of  demur- 
rer alleges: 

1. 

That  said  amended  bill  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  these  de- 
murring defendants,  or  either  thereof. 

2. 

That  there  is  a  misjoinder  of  parties  defendant  in 
said  amended  bill  and  such  misjoinder  consists  in 
this,  that  said  Wm.  F.  Kettenbach,  Geo.  H.  Kester 
and  William  Dwyer  are  improperl}^  joined  in  a  bill 
with  the  defendants  Clarence  W.  Robnett  and  Frank 
W.  Kettenbach;  no  concert  of  action  appearing  from 
the  amended  bill  and  no  allegations  wherein  the  said 
parties  can  be  [79]  made  jointly  liable  for  any 
act  or  violation  of  law,  and  it  does  not  appear  from 
said  amended  bill  that  the  said  defendants  were  to 
share  jointly  or  at  all  in  the  proceeds  of  said  land, 
or  the  money  received  therefrom,  or  contributed 
jointly  for  the  procuring  of  said  parcels  or  tracts  of 
land,  or  either  thereof;  and  it  does  not  appear  from 
said  amended  bill  that  the  said  defendants  are 
jointly  liable  for  any  act  or  violation  of  the  law,  or 
the  rules  of  equity  in  any  way  or  manner  whatso- 
ever. 
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3. 

That  said  amended  bill  does  not  state  facts  suffi- 
cient to  confer  jurisdiction  upon  the  above-entitled 
court  to  hear  and  determine  the  matters  attempted 
to  be  raised  and  pleaded  therein,  and  the  said 
amended  bill  does  not  state  facts  sufficient  to  show 
that  the  above-entitled  court  has  jurisdiction  over 
any  of  the  subject  matter  contained  or  pleaded 
therein,  or  jurisdiction  to  hear  and  determine  the 
same. 

4. 

That  said  amended  bill  is  indefinite,  unintelligible, 
ambiguous  and  uncertain,  and  that  such  uncertainty 
consists  in  this,  to  wit,  that  it  does  not  r^^^^ear  there- 
from in  what  way  or  manner  the  said  defendants 
acted,  or  what  overt  acts  were  committed  by  either 
of  said  defendants  in  procuriniQ^  title  to  said  tracts 
of  land,  or  any  part  thereof,  or  the  manner  in  which 
the  said  land  was  acquired. 

5. 
That  the  said  amended  bill  in  equity  is  further  in- 
'  ^nite,  unintelligible,  ambiguous  and  uncertain, 
and  such  uncertainty  consists  in  this,  to  wit,  that  it 
does  not  appear  therefrom  w^hether  or  not  the  said 
alleged  [80]  agreements  or  either  or  any  thereof 
were  made  prior  to  the  filing  of  the  sworn  statement 
of  the  various  entrymen,  or  subsequent  to  the  filing 
of  the  sworn  statement,  and  prior  to  the  making  of 
final  proof;  and  it  does  not  appear  therefrom  that 
the  said  tracts  of  land,  or  either  thereof,  at  the  date 
of  the  filing  of  the  original  bill  in  equity  herein  stood 
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of  record  in  the  names  of  the  said  defendants,  or 
either  thereof. 

6. 
That  the  said  amended  bill,  as  a  whole,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action 
against    these    demurring    defendants,    or    either 
thereof. 

WHEREFORE,  Wm.  F.  Kettenbach,  Geo.  H. 
Kester,  William  Dwyer  and  Clarence  Robnett  de- 
mand judgment  on  their  demurrer. 

(Signed)    GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants,  Wm.  F.  Kettenbach,  Geo. 
H.  Kester,  William  Dwyer,  and  Clarence  Rob- 
nett, Residing  at  Lewiston,  Idaho. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says  that  he  is  the  solicitor  for  the  demurring  de- 
fendants above  named,  and  that  said  demurrer  is 
made  in  good  faith,  and  not  for  the  purpose  of  delay, 
and  is  as  affiant  verily  believes  well  founded  in  point 
of  law. 

(Signed)    GEO.  W.  TANNAHILL.     [81] 

Subscribed  and  sworn  to  before  me  this  21  day  of 
June,  A.  D.  1900. 

[Seal]      (Signed)  SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County. 
Rec'd  copy  June  21,  1909. 

C.  H.  LINGENFELTER, 
U.  S.  Dist.  Atty. 

[Endorsed]:  No.  388.  Filed  June  23,  1909.  A. 
L.  Richardson,  Clerk.     [82] 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Praecipe  to  Set  Down  Demurrer  to  Amended 
Complaint  for  Hearing. 

The  clerk  of  the  Court  will  please  note  the  demur- 
rer filed  by  the  defendants  to  the  amended  bill  of 
complaint  in  the  above-entitled  cause  as  set  down 
for  argument  by  the  complainant  on  the  first  day  of 
the  next  regular  term  of  the  court  to  be  held  at  Mos- 
cow, in  Idaho,  upon  the  coming  in  of  the  court  on  the 
said  day  or  as  soon  thereafter  as  counsel  can  be 
heard. 

PEYTON  GORDON, 
CHARLES  A.  KEIGWIN, 
Solicitors  for  Complainant. 
In  accordance  with  the  foregoing  praecipe  the  de- 
murrer to  the  Amended  Complaint  in  the  above- 
entitled  cause  is  hereby  set  down  for  argument  upon 
the  first  day  of  the  next  regular  term,  being  the  Oc- 
tober, 1909,  term,  at  Moscow,  Idaho,  or  as  soon 
thereafter  as  counsel  can  be  heard. 
Dated  August  17, 1909. 

A.  L.  RICHARDSON, 
Clerk.     [83] 
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In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division, 

IN  EQ1UITY--N0.  388. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

The  clerk  of  the  Court  will  please  note  the  demur- 
rer filed  by  the  defendants  to  the  amended  bill  of 
complaint  in  the  above-entitled  cause  as  set  down  for 
argument  by  the  complainant  on  the  first  day  of  the 
next  regular  term  of  the  court  to  be  held  at  Mos- 
cow, in  Idaho,  upon  the  coming  in  of  the  court  on 
the  said  day  or  as  soon  thereafter  as  counsel  can  be 
heard. 

PEYTON  GORDON, 
CHARLES  A.  KEIGWIN, 
Solicitors  for  Complainant. 

[Endorsed] :  Filed  August  17,  1909.  A.  L.  Rich- 
ardson, Clerk.     [84] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Ninth  Judicial  Circuit,  District  of  Idaho,  North- 
ern Division, 

IN  EQiUITY— No.  388. 

THE  UNITEiD  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KES- 
TER,  WILLIAM  DWYER,  CLARENCE  W. 
ROBNETT,  FRANK  W.  KETTENBACH, 

Defendants. 

Answer  and  Disclaimer  of  Frank  W.  Kettenbach  [to 

Amended  Bill]. 
THE  ANSWER  AND  DISCLAIMER  OF  FRANK 
W.  KETTENBACH,  DEFENDANT,  TO  THE 
AMENDBD  BILL  OF  COMPLAINT  OF  THE 
UNITED    STATES    OF    AMERICA,    COM- 
PLAINANT. 
This  defendant,  Frank  W.  Kettenbach,  reserving 
to  himself  all  right  of  objection  to  the  said  amended 
bill  of  complaint,  for  answer  thereto  says: 

That  this  defendant  denies  wholly  and  in  each  and 
every  detail  and  particular  each  and  every  allega- 
tion in  the  said  bill  of  complaint  contained,  as  to  acts 
and  things  done  by  this  defendant,  including  all  the 
allegations  of  combination,  conspiracy,  confedera- 
tion and  agreement,  and  avers  that  the  same  and 
each  and  every  of  the  said  allegations  in  the  said  bill 
of  complaint  are  wholly,  and  in  each  and  every  de- 
tail, untrue. 
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As  to  all  other  allegations  in  said  bill  of  complaint 
contained,  this  defendant  is  a  stranger. 

This  defendant  has  never  had  any  right,  title, 
claim  or  interest  in  any  of  the  real  property,  or  any 
of  the  entries  thereof  or  claims  thereto,  described 
in  the  [85]  said  bill  of  complaint,  and  hereby  dis- 
claims any  right,  title,  claim  and  interest  therein 
whatsoever. 

Therefore,  this  defendant  leaves  the  complainant 
to  make  such  proof  of  the  said  bill  of  complaint  as 
it  shall  be  able  to  produce. 

This  defendant,  further  answering,  denies  that  the 
complainant  is  entitled  to  relief,  or  any  part  thereof, 
in  the  said  bill  of  complaint  demanded,  and  prays 
the  same  advantage  of  this  answer  as  if  he  had 
pleaded  or  demurred  to  the  said  bill  of  complaint, 
and  humbly  prays  to  be  dismissed  with  his  reason- 
able costs  and  charges  in  this  behalf  sustained. 
(Signed)    FRANK  W.  KETTENBACH, 
(Signed)    JAMES  E.  BABB, 
Solicitor  and  of  Counsel  for  Defendant,  Prank  W. 
Kettenbach,  Residence  and  Postoffice  Address: 
Lewiston,  Idaho. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

I,  Frank  W.  Kettenbach,  being  first  duly  sworn, 
on  oath  depose  and  say:  That  I  am  one  of  the  de- 
fendants in  the  above-entitled  cause;  that  I  have 
read  the  foregoing  answer  and  disclaimer,  signed  by 
me,  and  know  the  contents  thereof,  and  that  the 
same  is  true  of  my  own  knowledge. 

(Signed)    FRANK  W.  KETTENBACH. 
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Subscribed  and  sworn  to  before  me  this  1st  day  of 
October,  1909. 

(Signed)    JOHN  R.  BECKER, 
Notary  Public  in  and  for  Nez  Perce  County,  State  of 
Idaho. 

[Endorsed] :  Piled  October  2,  1909.     A.  L.  Rich- 
ardson, Clerk.     [86] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

No.  388. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 

vs. 

WILLIAM  P.  KETTENBACH,  GEORGE  H.  KES- 
TER,  WILLIAM  DWYER,  CLARENCE 
ROBNETT,  PRANK  W.  KETTENBACH, 

Defendants. 

Replication  to  Answer  and  Disclaimer. 

Replication  of  complainant  in  the  above-entitled 
cause  to  the  answer  and  disclaimer  of  Prank  W. 
Kettenbach,  defendant: 

This  repliant,  saving  and  reserving  all  advantage 
of  exception  to  the  manifold  insufficiencies  of  said 
answer  and  disclaimer,  for  replication  thereto  saith 
that  it  will  ever  aver,  maintain  and  prove  its  said 
bill  to  be  true  and  sufficient  in  law,  and  that  said  an- 
swer ^nd  disclaimer  is  untrue  and  insufficient; 
whereupon  repliant  prays  relief  as  in  said  bill  of 
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complaint  set  forth. 

PEYTON  GORDON,    . 
GEO.  V.  TRIPLETT,  Jr., 

Special  Assistants  to  the  Attorney  General, 

Solicitors  for  Complainant. 

[Endorsed] :  Filed  Nov.  1,  1900.     A.  L.  Richard- 
son, Clerk.     [87] 


In  the  Circuit  Court  of  the  United  States^  Ninth  Cir- 
cuity District  of  Idaho,  Northern  Division, 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KES- 
TER,  WILLIAM  DWYER,  CLARENCE  W. 
ROBNETT,  FRANK  W.  KETTENBACH, 

Defendants. 

Opinion  on  Exceptions  for  Impertinency. 
PEYTON  GORDON,  Esq.,  and  GEO.  V.  TRIP- 
LETT,  Jr.,  Esq.,  Special  Assistants  to  the 
Attorney  General,  Solicitors  for  Complainant. 
GEORGE  W.  TANNAHILL,  Esq.,  Solicitor  for 
Defendants. 
DIETRICH,  District  Judge : 

This  suit  was  commenced  by  the  United  States  to 
cancel  several  patents  to  lands  the  title  of  which  was 
acquired  under  the  provisions  of  the  Timber  and 
Stone  Act.  The  theory  of  the  complainant  is  that 
the  defendants  entered  into  a  conspiracy  for  the 
wrongful  acquisition  of  these  lands,  the  scheme  be- 
ing to  induce   various   qualified  persons  to  make 
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entries,   ostensibly  for  themselves,   but  in  reality 
upon  behalf  of  the  defendants  and  for  their  use.     It 
is  charged  that  in  their  initiatory  applications  the 
entrymen  falsely  represented  that  they  applied  to 
enter  the  lands  in    [88]    good  faith,  etc.,  as  provided 
by  law,  and  that  also,  at  the  final  proof,  they  further 
represented  that  they  had  not,  since  filing  their  ap- 
plications, entered  into  any  agreement  for  the  alien- 
ation of  the  lands,  or  any  interest  therein.     No  dis- 
covery is  sought,  and  answer  under  oath  is  waived. 
The  original  bill  was  filed  before  the  decision  in  the 
Williamson  case  (207  U.  S.  425),  prior  to  which  the 
Interior  Department  maintained  and  enforced  the 
view  that  an  entryman,  proceeding  under  the  Tim- 
ber and  Stone  Act,  could  not  lawfully  make  any 
agreement  for  the  alienation  of  an  interest  in  the 
land,  or  the  timber  growing  thereon,  until  after  final 
proof.     In  sustaining  the  demurrer  to  the  bill,  which 
was  submitted  after  the  Williamson  case  had  been 
decided,  it  was  suggested  by  the  court  that  possibly 
the  complainant  would  deem  it  desirable  to  re-form 
the  bill  to  bring  it  into  harmony  with  the  rule  of  that 
case,  it  being  assumed,  without  argument,  that  in  re- 
drafting the  bill  certain  portions  thereof  would  prob- 
ably be  eliminated.     A  different  view,  however,  was 
taken  b}^  the  government,  and  the  allegations  relat- 
ing to  the  final  proofs,  amplified  and  supplemented, 
have  been  retained  in  the  amended  bill,  to  which  the 
defendants  have  interposed  what  they  designate  as 
a  motion  to  strike  out  certain  portions  thereof,  on  the 
ground,  as  stated  in  the  motion,  that  the  specified 
paragraphs  are  ^  irrelevant,  redundant,  surplusage 
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and  immaterial."  Such  a  motion  would  be  a  proper 
pleading  under  the  Idaho  code  if  the  suit  were  pend- 
ing in  the  State  courts,  and  doubtless  counsel  for  the 
defendant  inadvertently  fell  into  the  error  of  as- 
suming that  a  like  practice  prevails  upon  the  equity 
side  of  this  court.  Attention  having,  at  the  argu- 
ment, beeu  called  to  the  impropriety  of  such  a  [89] 
motion  here,  defendants  have  now  asked  leave  to  file 
exceptions  for  impertinency,  to  take  the  place  of  the 
motion,  the  exceptions  tendered  being  directed  to  sub- 
stantially^ the  same  matters  covered  b}^  the  motion. 
While,  the  original  paper  is  called  a  motion,  instead 
of  exceptions,  and  while  it  describes  the  objection- 
able matter  as  being  ^^  irrelevant,  redundant  and 
immaterial,"  instead  of  describing  it  as  being  '' im- 
pertinent," the  courts  are  concerned  with  the  sub- 
stance, and  not  the  form,  and  I  therefore  think  that, 
without  impropriety,  the  paper  may  be  considered 
as  presenting  exceptions  for  impertinency;  and  such 
is  the  view  that  I  shall  take  of  it.  To  charge  that 
matter  is  irrelevant  and  redundant  is  substantially 
to  charge  that  it  is  impertinent,  and  a  mere  mis- 
nomer of  a  pleading  is  ordinarily  held  to  be  imma- 
terial and  nonprejudicial.  Bassett  vs.  Twin  City 
Power  Company y  111  Fed.  45.  However,  the  defend- 
ants are  permitted  to  file  the  paper  now  presented 
and  designated  *' Exceptions  to  the  Amended  Bill." 
Many  of  the  exceptions  are  directed  to  those  para- 
graphs of  the  bill  which  set  forth  the  rules  and  reg- 
ulations of  the  Department  of  the  Interior  prescrib- 
ing certain  interrogatories  to  be  propounded  to 
applicants  for  timber  land  at  the  final  proof,  and  the 
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scope  of  the  alleged  conspiracy,  so  far  as  it  relates 
to  such  proofs,  and  other  acts  of  the  entrymen  per- 
taining thereto,  it  being  the  contention  of  the 
defendants  that,  under  the  rule  of  the  Williamson 
case,  these  final  proofs  were  exacted  without  war- 
rant of  law,  and  that,  therefore,  the  averments  per- 
taining thereto  are  impertinent.  The  complainant, 
denying  to  the  Williamson  decision  an  [90]  effect 
so  sw^eeping,  contends  that  the  final  proof  may  prop- 
erly be  pleaded  and  exhibited  in  evidence.  Its 
theory  seems,  in  part,  to  be  disclosed  in  the  bill  it- 
self, where  it  is  alleged  that  the  defendants  induced 
the  entrymen  falsely  to  answer  these  final  proof 
questions,  and  the  entrymen  made  false  answers 
^^for  the  purpose  and  to  the  end  that  the  said  offi- 
cers and  the  other  officers  of  the  United  States  con- 
cerned and  charged  with  the  administration  of  the 
laws  governing  the  disposal  of  the  public  lands 
might,  and  should,  thereby  be  deceived,  imposed 
upon,  and  fraudulently  misled,  and  so  prevented 
from  further  inquiry,  investigation  and  considera- 
tion concerning  such  entries." 

If  we  assume  the  correctness  of  this  conclusion, 
and  it  is  difficult  to  anticipate  how  it  could  be  proved 
or  disproved,  upon  what  theory  can  final  proof  be 
material  ?  A  full  investigation  and  disclosure  of  the 
facts  in  the  case  must  discover  the  existence  of  one 
of  three  possible  conditions:  First,  that  the  entry- 
man,  from  the  beginning,  acted  in  good  faith,  and 
never  alienated,  or  agreed  to  alienate,  any  interest 
in  the  land, — in  which  contingency  obviously  the 
government  could  not  now  recover;  or,  second,  that 
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while  at  the  time  the  applicant  made  his  initial  dec- 
laration no  other  person  had  any  interest,  direct  or 
indirect,  in  the  entry,  subsequently,  and  prior  to 
final  proof,  an  agreement  of  sale  was  entered  into, — 
in  which  case,  under  the  rule  of  the  Williamson  de- 
cision, as  also  of  the  Biggs  case  (211  U.  S.  507),  he 
would  have  been  guilty  of  no  wrong,  and  would  be 
entitled  to  patent.  For  if,  in  order  to  [91]  in- 
duce the  land  officers  to  grant  to  him  that  which, 
under  the  law,  he  was  undoubtedly  entitled  to  re- 
ceive, he  concealed  from  them  immaterial  facts,  rep- 
rehensible though  his  conduct  might  be  from  a  moral 
viewpoint,  there  would  be  no  actionable  wrong; 
while  its  officers  might  thus  have  been  deceived,  the 
Government  was  not  defrauded. 

The  other  possible  contingency  is  that  the  entry- 
man,  from  the  beginning,  acted  in  bad  faith,  his 
original  sworn  declaration  being  false;  and  such  is 
the  case  exhibited  by  the  bill.  But  if  the  original 
declaration  was  false  in  material  respects,  and  the 
officers  of  the  Government  charged  with  the  disposal 
of  public  lands  were  thereby  induced  to  accept  the 
application,  and  thereafter  to  issue  the  patent,  how 
could  it  now  be  material  whether  or  not  these  offi- 
cers were,  at  a  later  date,  by  other  false  representa- 
tions on  the  part  of  the  entr^man,  deterred  from 
making  inquiry  into  the  truthfulness  of  the  original 
declaration'?  No  law  imposed  upon  them  the  duty 
to  make  such  investigation,  and  the  fact  that  the 
officers  were  twice  deceived,  if  deceived  at  all,  does 
not  enlarge  the  complainant's  rights  or  strengthen  its 
case.     If  there  was  no  actionable  fraud  in  the  orig- 
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inal  declaration,  there  was  none  at  all.  If  the  origi- 
nal declaration  was  fraudulent,  there  being  no 
obligation  upon  the  part  of  the  government  to  dis- 
cover the  fraud,  it  is  now  immaterial  whether  or  not 
its  officers  were,  by  the  conduct  of  the  entrymen, 
thereafter  diverted  from  an  investigation  which  they 
might  otherwise  have  voluntarily  made.  If  the  fail- 
ure upon  the  part  of  the  officers  of  the  Government  to 
detect  the  fraud  in  the  original  declaration,  prior  to 
the  issuance  of  patent,  [92]  concluded  all  inquiry 
into  the  bona  fides  of  the  entry,  the  complainant's 
contention  would  not  be  devoid  of  merit,  for  it  would 
become  material  to  show  that  by  the  deceit  of  the 
entrymen  the  officers  were  prevented  from  perform- 
ing their  duty  and  making  the  discovery;  but  it  is 
not  contended  that  such  is  the  rule;  no  legitimate 
avenue  of  inquiry  which  was  then  open  to  the  officers 
of  the  land  department  is  now  closed  to  this  judicial 
inquiry.  It  must  be  borne  in  mind  that  the  plain- 
tiff, in  urging  this  point,  does  not  pretend  that  the 
false  statements  made  by  the  entrymen  at  the  final 
proof,  independently  and  of  themselves,  confer  upon 
the  plaintiff  a  right  of  action.  Such  contention  was 
made  and  rejected  in  the  Biggs  case.  Wliile  that 
was  a  criminal  case,  the  charge  there,  as  here,  was 
of  a  conspiracy  to  defraud  the  Government  out  of 
timber  lands  by  substantially  the  same  scheme  as  is 
here  alleged  to  have  been  devised  and  used  by  the 
defendants.  Mr.  Justice  White,  delivering  the  opin- 
ion of  the  Court,  said: 

''It  is  insisted  bv  the  Government  that,  how- 
ever  conclusive  may  be  this  ruling  as  to  the 
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power  of  the  applicant  to  sell  after  application 
and  to  perfect  his  entry  for  the  purpose  of  en- 
abling him  to  perform  such  contract,  such  ruling 
does  not  conclude  the  contention  that  a  conspir- 
acy formed  to  induce  an  entr3rman  who  has 
made  his  application  to  purchase  subsequently 
to  agree  to  convey  his  interest  in  the  land  would- 
be  a  violation  of  the  statute.  But  we  are  con- 
strained to  say  that  this  is  a  mere  distinction 
without  a  difference.  The  effect  of  the  ruling 
in  the  Williamson  case  was  to  hold  that  the  pro- 
hibition of  the  statute  only  applied  to  the  period 
of  original  application,  and  ceased  to  restrain 
the  power  of  the  entryman  to  sell  to  another  and 
perfect  his  entry  for  the  purpose  of  transferring 
the  title  after  patent.  This  being  concluded  by 
the  decision  in  the  Williamson  case,  the  distinc- 
tion now  sought  to  be  made  comes  to  this,  that 
it  is  unlawful  under  the  statute  to  conspire  to 
have  that  done  Miich  the  statute  did  not  pro- 
hibit, and,  on  the  contrary,  by  implication  rec- 
ognized could  be  lawfully  done  without  preju- 
dice or  injury  to  the  United  States  in  any 
manner  whatever.  This  also  serves  to  demon- 
strate that  no  error  was  committed  by  the  court 
below  in  holding  that  under  5440,  Rev.  Stat., 
the  acts  charged  in  the  indictment  [93]  could 
not  possibly  have  constituted  a  defrauding  of 
the  United  States  in  any  manner  or  for  any  pur- 
pose within  the  intendment  of  that  section." 
The  primary  fraud  lies  in  the  false  application, 
and  the  actionable  wrongdoing  of  the  claimant  con- 
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sists  of  that  which  he  did  prior  to  and  at  the  time  of 
making  his  application,  and  not  what  he  did  there- 
after. If  we  were  to  assume  falsity  in  the  answers 
referred  to  by  the  complainant  as  having  been  made 
at  the  time  of  final  proof,  nevertheless  failure  to 
prove  falsity  in  the  primary  application  would  be 
fatal  to  the  complainant's  right  to  recover.  Upon 
the  other  hand,  if  we  assume  the  falsity  of  the  pri- 
mary application,  falsity  in  the  final  proof  is  not 
necessarv,  and  hence  becomes  immaterial  to  the 
plaintiff's  right  of  recovery.  In  either  alternative, 
the  controlling  issue  is  ruled  solely  by  the  character 
of  the  primary  application. 

It  remains  to  consider  whether  or  not  the  final 
proofs  are  of  evidentiary  potency  as  tending  to  prove 
that  the  entries  were  illegal  in  their  inception. 
Aside  from  the  question  of  the  propriety  of  pleading 
matters  which  thus,  by  hypothesis,  are  only  of  pro- 
bative value,  upon  what  theory,  or  by  reference  to 
what  principle  of  evidence,  may  they  be  regarded  as 
proofs  of  the  original  fraud?  For  example,  in  his 
declaration,  the  entryman,  upon  oath,  states  that  he 
makes  the  application  ^^in  good  faith  to  appropriate 
the  land  to  his  own  exclusive  use  and  benefit,  etc." 
One  of  the  interrogatories  propounded  upon  final 
proof  was:  ''Do  you  make  this  entry  in  good  faith 
for  the  appropriation  of  the  land  exclusively  to  your 
own  use  and  not  for  the  use  and  benefit  [94]  of 
another  person?"  By  each  entryman  in  this  case, 
according  to  the  allegations  of  the  bill,  this  question 
was  answered  in  the  affirmative.  If  the  question 
and  answer  be  construed  as  relatino-  back  to  the  time 
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of  the  inception  of  the  entry,  the  answer  thereto  is 
not  only  consistent  with,  but  is  a  mere  repetition  of, 
the  initiatory  sworn  statement.  How,  then,  can  it 
be  regarded  as  proof  of  the  falsity  of  snch  original 
declaration  without  indulging  the  unreasonable  as- 
sumption that  the  consistent  repetition  of  a  state- 
ment under  oath  is  proof  of  its  falsity? 

If  it  be  suggested  that  by  extrinsic  evidence  it  can 
be  and  will  be  shown  that  the  answer  to  the  inter- 
rogatory was  untrue,  the  reply  is  that,  under  the 
rule  of  the  Williamson  case,  it  would  be  immaterial 
to  show  the  falsity  of  the  answer  so  far  as  the  ques- 
tion relates  exclusively  to  the  period  following  the 
filing  of  the  original  application;  and  as  to  the  pre- 
ceding period,  it  is  obvious  that  any  evidence  tending 
to  impeach  the  answer  so  far  as  it  relates  to  that 
period  would,  with  equal  force  and  directness,  tend 
to  disclose  the  falsity  of  the  like  statement  contained 
in  the  declaration,  and  such  evidence  would  there- 
fore be  admissible  in  support  of  the  charge  of  pri- 
mary fraud  in  making  a  false  application,  without 
the  circuitous  device  of  pleading  and  exhibiting  in 
evidence  the  final  proof.  From  this  statement  I  am 
not  to  be  understood  as  holding  that  such  evidence 
would  necessarily  tend  to  prove  fraud  in  the  orig- 
inal declaration,  but  only  that,  if  it  has  a  tendency 
to  discredit  an  answer  at  the  final  proof,  directed  to 
conditions  existing  at  and  prior  to  the  time  of  the 
primary  application,  the  relevancy  of  such  evidence 
in  no  wise  depends  upon  the  existence  or  the  char- 
acter of  the     [95]     final  proof. 

Finally,  it  is  argued  that  deception  in  the  final 
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proof  may  be  established  as  tending  to  show  fraud- 
ulent motive  in  the  original  application.  The  argu- 
ment here  consists  of  little  more  than  a  mere  state- 
ment of  the  proposition;  no  precedent  is  cited,  nor 
is  there  any  very  clear  reference  to  general  princi- 
ples. The  difficulty  seems  to  lie  in  the  apparent 
reluctance  of  counsel  for  the  government  fully  to  ac- 
credit the  Williamson  decision,  and  to  recognize  the 
fact  that  prior  to  its  rendition  the  officers  charged 
with  the  disposal  of  public  lands  were  improperly, 
though  without  wrongful  intent,  refusing  to  issue 
patents  for  timber  lands  to  entrymen  who,  however 
perfect  their  good  faith  prior  to  and  at  the  time  of 
their  primary  application,  subsequently  and  before 
final  proof,  agreed  to  alienate  their  title  when  it 
should  be  procured.  Knowing  of  this  rule  of  the 
Interior  Department,  and  of  its  strict  enforcement, 
the  entryman  w^ho  was  guilty  of  no  wrong  up  to  the 
time  of  his  application,  and  who  made  an  honest  and 
truthful  declaration,  but  who  thereafter,  and  prior 
to  final  proof,  contracted  to  sell,  was,  if  he  would 
procure  patent,  compelled  to  answer  the  questions  at 
final  proof  precisely  as  it  is  alleged  they  were  an- 
swered by  the  entrymen  here.  If,  therefore,  two 
men,  one  of  whom  made  his  application  in  good 
faith,  and  one  of  whom  made  his  application  in  bad 
faith,  were,  in  order  to  secure  patent,  compelled  both 
to  answer  the  questions  put  to  them  at  final  proof, 
in  the  same  way,  how^  can  such  answers  be  regarded 
as  proof  of  fraudulent  intent  in  the  original  applica- 
tions f  But  as  I  view  it,  the  point  is  foreclosed  by 
the  Williamson  decision,  adversely  to  the  Govern- 
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ment,  and  therefore  [96]  any  extended  consider- 
ation would  be  gratuitous.  Upon  mature  reflection, 
I  am  unable  to  yield  to  the  suggestion  that,  in  so  far 
as  this  point  is  involved,  the  Williamson  decision  is 
obiter,  nor  am  I  able  to  perceive  a  material  distinc- 
tion in  principle  between  that  case  and  this.  It  is 
true  that  the  point  was  not  vital  to  the  conclusion 
reached  by  which  the  judgment  of  the  lower  court 
was  reversed;  but  it  was  fairly  presented  upon  the 
record,  was  material,  and  was  deliberately  decided 
as  involving  a  question  which  might  arise  upon  a 
future  trial.  Mr.  Justice  White,  who  delivered  the 
opinion  of  the  court,  after  clearly  defining  the  lim- 
ited scope  and  function  of  the  final  proof  as  pre- 
scribed by  the  Timber  and  Stone  Act,  states  his  con- 
clusion in  the  following  language: 

^^As  then  there  was  no  requirement  concern- 
ing the  making  in  the  final  proof  of  an  affidavit 
as  to  the  particulars  referred  to,  and  as  the  en- 
tryman  who  had  complied  with  the  preliminary 
requirements  was  under  no  obligation  to  make 
such  an  affidavit  and  had  full  power  to  dispose 
ad  interim  of  his  claim  upon  the  final  issue  of 
patent,  we  think  the  motive  of  the  applicant  at 
the  time  of  the  final  proof  was  irrelevant,  even 
under  the  broad  rule  which  we  have  previously 
in  this  case  applied,  and  therefore  that  error 
was  committed  not  alone  in  instructing  the  jury 
that  the  indictment  covered  or  could  cover  the 
procurement  of  perjury  in  connection  with  the 
final  proof,  and  that  the  jury  might  base  a  con- 
viction thereon,  but  in  admitting  the  final  proof 
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as  evidence  tending  to  show  the  alleged  illegal 
purpose  in  the  primary  application  for  the  pur- 
chase of  the  lands."  20fl  U.  S.  462. 
We  have  here  a  clear  declaration  that  the  motive 
of  the  entryman  at  the  time  of  final  proof  is  irrele- 
vant, and  that  the  final  proof  is  not  admissible  ''as 
evidence  tending  to  shotv  the  alleged  illegal  purpose 
in  the  primary  application/'  In  reaching  this  con- 
clusion, the  court  was  not  unmindful  or  unapprecia- 
tive  of  the  rule  allowing  great  latitude  in  the 
reception  of  circumstantial  evidence  to  establish  un- 
lawful motive  or  intent,  in  [97]  charges  involving 
offenses  incapable  of  direct  proof.  Earlier  in  the 
opinion  this  rule  is  liberally  stated  and  expressly 
approved,  but,  it  is  said  in  the  extract  already 
quoted,  "tve  think  the  motive  of  the  applicant  at  the 
time  of  final  proof  tvas  irrelevant,  even  under  the 
hroad  rule  which  tve  have  previoushj  in  this  case 
applied/^ 

The  fact  that  in  the  Williamson  case  the  charge 
was  of  a  conspiracy  to  suborn  perjury,  whereas  here 
it  is  of  a  conspiracy  to  defraud,  presents  a  distinction 
more  apparent  than  real.  Both  cases  involve  viola- 
tions of  the  Timber  and  Stone  Act;  the  purpose, 
method  and  means  employed  in  both  are  identical; 
the  form  and  appellation  of  the  charges  may  be  dif- 
ferent, but  the  facts  constituting  them  are  the  same. 
Bearing  in  mind  the  circumstances  of  each  case, 
proofs  of  one  charge  are  proofs  of  the  other,  for  the 
specific  charge  of  perjury  necessarily  implies  fraud, 
and  the  specific  charge  of  fraud  necessarily  implies 
perjury.     Of  course  I  am  not  to  be  understood  as 
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holding  that  the  proofs  are  necessarily  identical  or 
coterminous.  Evidence  sufficient  to  disclose  ^  case 
of  fraud  might,  both  in  volume  and  scope,  fall  far 
short  of  establishing  the  charge  of  perjury.  But 
in  the  Williamson  case  the  Court  was  not  consider- 
ing the  sufficiency  of  the  final  proof  as  evidence,  but 
its  relevancy;  not  how  much  weight  it  had,  but  had 
it  any  weight  at  all.  And  the  trial  court  was  held 
to  have  committed  error  in  admitting  it  as  tending 
to  substantiate  the  charge.  Bearing  in  mind  the 
nature  and  scope  of  the  averments  in  that  case  and 
in  this,  I  am  wholly  unable  to  conceive  how  a  class 
of  facts  irrelevant  and  having  no  tendency  to  prove 
that  charge  of  subornation  of  perjury  could  be  rele- 
vant or  have  a  tendency  to  prove  this  charge  of 
fraud.     [98] 

For  the  reasons  stated,  I  have  concluded  to  allow 
the  exceptions  to  paragraphs  two,  five,  six,  eight, 
twelve,  and  thirteen,  and  to  deny  the  others.  To  be 
sure,  in  paragraph  eight  there  are  some  averments 
relating  to  the  primary  application,  but  they  are  in 
substance  only  repetitions  of  allegations  of  a  like 
character  contained  in  other  parts  of  the  bill,  and, 
with  the  designated  paragraphs  stricken  out,  the 
averments  relating  to  the  preliminary  application 
are  amply  sufficient  to  admit  of  all  proper  evidence 
relating  to  fraud  therein. 

In  reaching  this  conclusion,  I  have  not  been  un- 
mindful of  the  rule  that  if  there  is  doubt  of  the  per- 
tinency of  the  matter  excepted  to,  the  exceptions 
should  be  denied,  nor  have  I  withheld  due  considera- 
tion of  the  complainant's  suggestion  that  the  reten- 
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tion  in  the  bill  of  such  matter,  even  if  it  be  imper- 
tinent, would  be  without  material  prejudice  to  the 
defendants.  It  need  only  be  said  that  my  mind  is 
free  from  doubt,  and  I  am  unwilling  to  permit  need- 
less augmentation  of  the  expense  of  litigation  which 
at  best  must  be  a  heavy  burden.  It  is  sometimes  said 
that  impertinent  matter  may  be  retained,  and,  by 
the  imposition  of  costs  upon  the  offender,  the  rights 
of  the  innocent  party  may  be  fully  protected.  While 
not  infrequently  in  cases  of  litigation  between 
private  parties  such  a  course  may  be  practicable, 
if  we  consider  here  only  the  interests  of  the  defend- 
ants, the  Government  being  the  adversary  party, 
and  the  power  of  the  Court  to  impose  costs  being 
therefore  limited,  no  adequate  relief  could  thus  be 
administered.  But  were  it  otherwise,  considera- 
tions of  ,[99]  public  interest  require  the  court, 
so  far  as  lies  within  its  power,  to  check  and  not  to 
lend  its  approval  to  the  needless  expenditure  of 
public  funds.  Aside  from  the  question  of  the  im- 
pertinency  of  the  paragraphs  referred  to,  the  volume 
of  the  bill  is  otherwise  greatly  enlarged  by  an  af- 
fluence of  synonyms  and  a  rhetorical  elaboration 
rarely  found  in  pleadings  of  this  character.  The 
general  rules  of  equity  practice  contemplate  and  re- 
quire that  bills  shall  be  expressed  in  concise  lan- 
guage, and  shall  contain  no  unnecessary  verbiage. 
That  the  matter  of  expense  to  w^hich  I  have  referred 
is  not  trivial,  but  is  a  substantial  consideration,  be- 
comes apparent  by  reference  to  the  fact  that  at  the 
threshold  of  this  and  two  other  suits  of  like  nature, 
between  practically  the  same  parties,  pending  in 


114  The  United  States  of  America 

this  court,  the  cost  merely  of  taking  out  copies  of 
the  bills  for  service  upon  the  defendants,  as  I  am 
informed,  exceeds  six  hundred  dollars.  If  the  aver- 
ments of  the  bills  are  specifically  traversed  or  ad- 
mitted, as  presumably  they  will  be,  the  answers  can- 
not well  be  less  voluminous;  and  further  considering 
the  probability  of  separate  answers,  and  the  pos- 
sibility of  a  record  on  appeal,  the  aggregate  expense 
may  easily  become  prohibitive  upon  a  litigant  of 
limited  means. 

Let  an  order  be  entered  permitting  the  filing  of 
the  formal  exceptions,  and  allowing  the  exceptions 
to  paragraphs  two,  five,  six,  eight,  twelve,  and  thir- 
teen of  the  amended  bill,  and  denying  them  as  to 
other  paragraphs  thereof. 

Dated  this  30th  day  of  November,  1909. 

FRANK  S.  DIETRICH, 
Judge.     [100] 

[Endorsed]:  Filed  November  30th,  1909.  A.  L. 
Richardson,  Clerk.     [101] 
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Opinion  on  Demurrer. 
PEYTON   GORDON,   Esq.,   and   GEO.   V.   TRIP- 
LETT,  Jr.,  Esq.,  Special  Assistants  to  the  At- 
torney General,  Solicitors  for  Complainant. 

GEORGE  W.  TANNAHILL,  Esq.,  Solicitor  for  De- 
fendants. 

DIETRICH,  District  Judge: 

By  this  suit  the  complainant  seeks  a  decree  an- 
nulling several  patents  for  land  issued  under  the 
provisions  of  what  is  known  as  the  Timber  and  Stone 
Act,  to  difflerent  entrymen,  who,  it  is  alleged,  in 
violation  of  the  law,  and  contrary  to  their  oaths,  sev- 
erally entered  the  lands  as  the  agents  and  for  the 
use  and  benefit  of  the  defendants,  who  had  hereto- 
fore conspired  to  procure  the  lands  fraudulently,  and 
to  whom  the  entrymen  severally  conveyed  the  legal 
title  after  the  issuance  of  patents,  and  prior  to  the 
commencement  [102]  of  this  suit.  The  alleged 
wrongful  acts  of  the  defendants  and  of  the  entry- 
men  are  set  forth  in  great  detail  in  the  amended  bill, 
to  which  the  defendants  have  interposed  a  demurrer 
whereby  it  is  objected:  First,  that  the  bill  is,  in 
certain  particulars,  uncertain  and  unintelligible; 
second,  that  the  Court  is  without  jurisdiction  of  the 
subject  matter;  third,  that  it  does  not  appear  that 
the  complainant  is  entitled  to  any  relief;  and  fourth, 
that  the  bill  is  multifarious  in  that  the  defendants 
are  improperly  joined. 

The  facts  constituting  the  alleged  fraud  are,  I 
think,  stated  with  such  clearness  and  detail  that  the 
defendants  cannot  be  left  in  doubt  as  to  what  the 
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real  issues  are,  and  they  are  in  no  danger  of  being 
misled  or  taken  by  surprise. 

It  is  not  doubted  that  the  Court  has  jurisdiction 
in  proper  cases  to  vacate  patents  procured  by  fraud, 
and  only  so  far  as  it  may  be  involved  in  the  question 
whether  or  not  complainant  exhibits  facts  sufficient 
to  entitle  it  to  relief,  is  the  point  of  jurisdiction  re- 
lied upon. 

As  to  the  general  question  of  the  sufficiency  of  the 
bill,  defendants'  position  is  stated  as  follows: 

*'It  affirmatively  appears  from  the  amended 
bill  that  the  United  States  has  not  been  de- 
frauded; that  the  complainant  has  received  the 
purchase  price;  that  the  entrymen  were  all 
qualified  to  make  entry  of  the  lands,  and  that 
each  and  all  of  the  entrymen  were  entitled  to 
acquire  the  lands ;  and  the  only  complaint  made 
by  the  complainant  and  pleaded  in  the  amended 
bill  is  in  regard  to  some  details  of  the  manner 
of  acquiring  the  same,  which  in  no  way  or  man- 
ner affects  the  validity  of  the  claimant's  rights. 
.  .  .  .  The  fraud  for  which  courts  will  set 
aside  patents  granted  by  the  United  States  in 
the  regular  course  of  proceedings  in  the  land 
office  are  frauds  extrinsic  or  collateral  to  the 
matter  tried  and  determined  upon  which  the 
patent  issued,  and  not  fraud  consisting  of  per- 
jury in  the  matter  on  which  the  determination 
was  made."  [103] 
It  may  be  inferred  from  the  bill  that  the  entry- 
men  were  duly  qualified,  and  that  they  fully  paid 
the  purchase  price  for  the  land,  no  part  of  which  the 
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Government  has  tendered,  or  now  tenders,  back  But 
it  also  affirmatively  appears  that,  in  their  sworn  pre- 
liminary statements  filed  in  the  land  office,  they 
falsely  represented  that  they  were  entering  the 
lands  for  their  own  use  and  benefit,  whereas  in  fact 
they  were  acting  as  the  agents  of  the  defendants, 
and  had,  prior  to  making  application,  entered  into 
agreements  with  the  defendants  to  transfer  title  to 
them  as  ,soon  as  the  same  should  be  procured  from 
the  United  States;  all  of  the  proceedings  in  the  land 
department  were  ex  parte. 

In  support  of  the  contention  that  the  Government 
cannot  maintain  a  suit  to  set  aside  a  patent  pro- 
cured by  the  perjured  statements  of  an  entrjinan, 
defendants  rely  almost  exclusively  upon  United 
States  vs.  White  et  al.,  17  Fed.  561,  and  United 
States  vs.  Miner,  26  Fed.  672;  but,  upon  appeal,  the 
latter  case  was  reversed  by  the  Supreme  Court  of 
the  United  States  (114  U.  S.  233),  and  the  correct 
rule,  now  universally  prevailing,  w^as  stated  to  be 
that,  "'m  proceedings  like  the  present,  wholly  ex 
parte,  no  contest,  no  adversary  proceedings,  no  rea- 
son to  suspect  fraud,  but  where  the  patent  is  the  re- 
sult of  nothing  but  fraud  and  perjury,  it  is  enough 
to  hold  that  it  conveys  the  legal  title,  and  it  would 
be  going  quite  too  far  to  say  that  it  cannot  be  assailed 
by  a  proceeding  in  equity,  and  set  aside  as  void,  if 
the  fraud  is  proved  and  there  are  no  innocent  holders 
for  value."  See,  also.  United  States  vs.  Clark,  200 
U.  S.  601;  United  States  vs.  Detroit  Lumber  Com- 
pany, 200  U.  S.  321 ;  and  Hyde  vs.  Shine,  199  U.  S. 
62.     [104] 
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To  entitle  the  United  States  to  the  cancellation  of 
a  patent  fraudulently  procured,  a  return  of  the  pur- 
chase money  paid  by  the  entryman  is  unnecessary. 
United  States  vs.  Trinidad  Coal  and  Coking  Com- 
pany, 137  U.  S.  160.  Even  were  this  not  a  general 
rule,  the  act  under  the  provisions  of  which  these 
titles  were  obtained  prescribes  that  if  the  entryman 
swears  falsely  in  his  preliminary  application,  not 
only  shall  he  be  subject  to  all  the  pains  and  penalties 
of  perjury,  but  he  shall  also  '^forfeit  the  money 
which  he  ma}^  have  paid  for  said  lands,  and  all  right 
and  title  to  the  same." 

It  remains  to  consider  whether  or  not  the  bill  is 
multifarious.  ''Multifariousness  may  be  defined  as 
the  improper  joining  of  distinct  and  independent 
matters  in  one  bill,  or  the  improper  joinder  of  parties 
not  connected  with  the  controversy  in  its  proper  and 
legitimate  scope."  Street  on  Fed,  Eq,  Prac.,  Sec. 
399.  In  determining  whether  or  not  such  an  objec- 
tion is  well  taken,  general  principles  rather  than 
specific  rules  must  be  applied.  The  question  rests 
largely  in  considerations  of  convenience  to  the  parties 
and  to  the  court,  and  hence,  with  certain  limitations, 
an  objection  for  multifariousness  is  one  addressed 
to  the  sound  discretion  of  the  court.  No  fixed  gen- 
eral rule  can  be  applied,  but  upon  the  peculiar  facts 
of  each  particular  case  the  Court  must  consider  the 
real  and  substantial  convenience  of  all  concerned, 
and  test  the  pleading  accordingly. 

The  bill  here  avers  combination  and  concert  of 
action  as  between  all  of  the  defendants  to  fraudu- 
lently procure  the  issuance  of  the  patents  under  con- 
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sideration.  There  is  no  intimation,  however,  that 
there  [105]  was  any  concert  of  action  between  the 
several  entrymen,  or  that  the  proceedings  relating 
to  and  resulting  in  the  issuance  of  one  patent  had 
any  connection  whatsoever  with  the  proceedings  re- 
lating to  and  resulting  in  the  issuance  of  any  other 
patent.  So  far  as  appears,  the  several  proceedings 
in  the  land  office  were  entirely  distinct  one  from  the 
other.  I  cannot,  therefore,  yield  to  the  contention 
of  the  Government  that  the  case  comes  within  the 
rule  or  principle  applied  by  Mr.  Justice  Harlan  in 
Osborne  vs,  Wisconsin  Central  Railroad  Company, 
43  Fed.  824,  where  it  was  found  that  ^^the  issues  be- 
tween the  railroad  company  and  each  of  the  plain- 
tiffs depend  upon  precisely  the  same  questions  of  law, 
and  upon  the  same  facts."  There  it  was  not  pos- 
sible that  one  plaintiff  should  succeed  unless  all  suc- 
ceeded. Here,  it  is  obvious,  the  complainant  may 
be  successful  in  causing  one  patent  to  be  cancelled 
and  fail  as  to  all  of  the  others;  or  it  may  succeed 
as  to  all  but  one,  and  fail  as  to  that,  for  the  alleged 
acts  of  fraud  upon  the  part  of  the  entrymen,  upon 
the  proof  of  which  the  Government  must  primaril}^ 
depend,  took  place  at  different  times,  and  those  re- 
lating to  one  patent  had  no  necessary  connection 
with  those  relating  to  any  other  patent.  Apparently 
there  is  a  misconception  on  the  part  of  counsel  both 
for  the  Government  and  for  the  defendants  as  to  the 
essential  nature  and  purpose  of  the  suit.  It  is  not 
an  action  in  tort,  brought  to  recover  damages  re- 
sulting from  the  execution  of  an  unlawful  conspiracy 
entered  into  by  the  defendants;  nor  are  we  concerned 
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with  the  essential  averments  of  a  criminal  indict- 
ment charging  conspiracy  to  defraud.  The  con- 
spiracy which,  with  [106]  such  elaborate  detail, 
is  set  forth  in  the  bill  is  not  the  gist  of  complainant's 
right  of  action.  Complainant  might  make  proof 
sufficient  to  warrant  a  jury  in  finding  the  defend- 
ants guilty  of  the  crime  of  conspiring  to  defraud  the 
United  States,  and  still  fail  of  showing  facts  suffi- 
cient to  entitle  it  to  recover  in  this  action.  On  the 
other  hand,  it  might  wholly  fail  to  establish  the  ex- 
istence of  the  alleged  conspiracy,  and  still  be  en- 
titled to  a  decree  setting  aside  the  patents  for  fraud. 
The  action  is  directed  to,  and  the  decree  sought 
would  operate  upon,  the  legal  title  to  the  several 
tracts  of  land  described  in  the  bill.  The  relief 
prayed  for  is  that  the  present  holders  of  the  legal 
title  be  divested  thereof,  and  that  the  complainant 
be  reinvested  therewith.  The  primary  question  is 
whether  or  not  the  several  entrymen  procured  title 
by  means  of  fraudulent  representations.  If  they 
did  so  procure  the  title,  complainant  may  demand 
that  the  patents  be  set  aside,  unless  such  title  is  now 
held  by  an  innocent  purchaser.  It  is,  therefore,  not 
primarily  material  whether  there  was  a  conspiracy 
or  not.  The  conspiracy  is  relevant  and  material  to 
the  relief  sought  only  so  far  as  the  existence  thereof, 
if  established,  tends  to  prove  the  truth  of  the  funda- 
mental averment  that  the  title  was  procured  by 
false  swearing.  Considered  only  as  conspirators, 
the  defendants  are  not  necessary  parties  defendant 
any  more  than  are  the  several  entrymen.  The  only 
indispensable  parties  are  those  whose  rights  would 
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or  could  be  affected  by  the  decree,  [107]  and  they 
are  the  persons  who  have,  or  claim,  some  present 
interest  in  the  lands  or  in  the  title  thereto.  It  fol- 
lows that  all  known  persons  having-  or  claiming  any 
interest,  and  only  such,  should  be  made  defendants. 

But  it  does  not  follow  that  because  there  were 
seventeen  distinct  proceedings  in  the  land  office  to 
procure  the  patents  now  assailed,  the  bill  should  be 
held  to  be  multifarious.  It  is  here  not  only  alleged 
that  all  the  defendants  acted  in  concert  in  inducing 
the  entrymen  fraudulently  to  procure  the  patents, 
but  it  is  also  expressly  charged  that,  prior  to  the 
commencement  of  the  suit,  the  several  tracts  of  land 
were  conveyed,  in  some  instances  to  George  H.  Kes- 
ter,  in  some  instances  to  William  F.  Kettenbach,  in 
some  instances  to  George  H.  Kester  and  William  F. 
Kettenbach,  and  in  some  instances  to  Clarence  W. 
Robnett;  and  that  in  ''each  and  every  instance  such 
conveyances  were  executed  for  the  benefit  of  said 
defendants  William  F.  Kettenbach,  George  H.  Kes- 
ter, William  Dwyer,  Clarence  W.  Robnett,  and 
Frank  W.  Kettenbach,  or  either  or  all  of  them,  and 
other  person  or  persons  unknown  to  complainant, 
pursuant  to  the  unlawful  agreement  hereinbefore 
alleged  and  set  forth;  and  that  by  means  of  such 
conveyances  from  the  said  several  other  persons  to 
whom  the  patents  of  the  United  States  were  issued, 
the  several  titles  purporting  to  be  issued  by  the 
United  States  and  conveyed  by  the  said  patents  are 
now  vested  in  certain  of  the  said  defendants." 

If  the  convenience  of  the  complainant  alone  be 
considered,  there  is  no  question  that,  by  permitting 
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the  suit  to  proceed  upon  the  bill  as  framed,  a  multi- 
plicity of  suits  will  be  avoided,  and  its  rights  may 
be  tried  out  with  less  expense  than  if  it  were  driven 
to  commence  [108]  and  prosecute  seventeen  dif- 
ferent suits.  Upon  the  other  hand,  if  only  the  con- 
venience and  substantial  rights  of  the  defendants  be 
considered,  can  any  different  conclusion  be  reached? 
It  is  alleged  that  they  hold  the  legal  title  to  all  of 
these  lands,  whether  jointly  or  severally  does  not 
clearly  appear;  nor  does  it  appear  just  what  their 
several  interests  are;  but  it  is  alleged  that  they  have 
some  interest.  It  is  further  alleged  that  the}^  w^ere 
jointly  engaged  in  the  unlawful  conspiracy,  pursu- 
ant to  which  the  entrymen  were  induced  to  make  the 
entries,  and,  by  false  representations,  to  acquire  the 
titles  now  sought  to  be  divested.  If  any  one  of  the 
defendants  has  no  present  interest  in  any  of  the 
lands,  he  may  file  a  disclaimer,  and  thus  be  relieved 
from  the  burden  of  making  a  defense.  If  the  de- 
fendants are  jointly  interested  in  all  of  the  lands 
described,  then  clearly  the  inclusion  pf  all  of  the 
tracts  of  land  in  the  one  bill  can  result  only  in  great 
saving  of  expense  to  them;  and  it  is  not  suggested, 
nor  have  I  been  able  to  apprehend,  how  any  one  of 
the  defendants  could  be  otherwise  prejudiced  in  his 
substantial  rights  by  reason  of  the  joinder.  True, 
there  is  no  positive  or  unequivocal  averment  of  joint 
interest  in  each  separate  tract,  but,  taken  as  a  whole, 
I  think  the  bill  may  be  fairly  construed  as  alleging 
that  the  defendants'  present  relations  to  all  of  the 
lands  are  such  that  the  Government  could  not  safely 
proceed  against  any  one  patent  without  joining  all 
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of  the  defendants  as  parties  defendant  to  the  suit. 
Such  being  the  case,  every  consideration  of  econ- 
omy, both  of  time  and  of  expense,  is  with  the  pres- 
ent form  of  the  bill,  and,  there  appearing  to  be  no 
embarrassing  complexity  [109]  of  procedure,  by 
which  the  substantial  rights  of  any  party  will  be 
prejudiced,  I  am  unable  to  yield  to  the  defendants' 
contention  that  the  bill  should  be  held  to  be  multi- 
farious. 

In  reaching  this  conclusion,  I  necessarily  assume 
the  truth  of  the  allegations  of  the  bill.  If,  after 
appropriate  and  timely  pleading,  proof  shall  disclose 
falsity  in  those  parts  of  the  bill  charging  conspiracy 
and  community  of  ownership,  it  may  then  become 
proper  to  consider  whether  or  not  complainant 
should  prevail,  even  if  fraud  be  shown  in  some  or  all 
of  the  patent  proceedings. 

As  has  already  been  suggested,  in  considering  an 
objection  for  multifariousness,  the  decided  cases  are, 
as  a  rule,  of  only  incidental  value,  but,  as  throwing 
some  light  upon  the  question  here  decided,  reference 
is  made  to  Brown  vs.  Guarantee  Trust  Co.,  128  U. 
S.  403;  United  States  vs.  Clark,  129  Fed.  241;  S.  C, 
200  U.  S.  601 ;  United  States  vs.  Curtner,  26  Fed.  296 ; 
Williams  vs.  Crahb,  117  Fed.  193;  Western  Land  and 
Immigration  Co.  vs.  Guinaidt,  37  Fed.  523;  United 
States  vs.  Flournoy,  69  Fed.  886;  Ciirran  vs.  Cam-- 
pion,  85  Fed.  67;  Bitterman  vs.  Louisville  &  N.  E. 
E.  Co.,  207  U.  S.  205. 

For  the  reasons  stated,  the  demurrer  will  be  over- 
ruled; let  an  order  be  entered  accordingly,  giving 
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defendants  thirty  days  in  which  to  answer. 
Dated  this  30th  day  of  November,  1909. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed]:  Filed  November  30th,  1909.     A.  L. 
Richardson,  Clerk.     [110] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho ^  Northern  Division. 

Northern  Division — No.  388. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Order  [Overruling  Demurrer  to  Amended 
Complaint]. 

On  this  day  was  announced  the  decision  of  the 
Court  upon  the  demurrer  to  the  amended  complaint 
herein,  heretofore  argued  and  submitted,  which  de- 
cision is  in  writing  and  on  file  in  said  cause,  and  it 
is  ordered  that  said  demurrer  be  and  is  hereby  over- 
ruled and  the  said  defendants  are  given  thirty  days 
from  this  date  in  which  to  answer. 

Dated  November  30,  1909.     [Ill] 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

Northern  Division — No.  388. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  P.  KETTENBACH  et  al., 

Defendants. 

Order  [Granting  Defendants  Leave  to  File  Excep- 
tions to  Certain  Paragraphs  of  Amended  Bill]. 

On  this  day  was  announced  the  decision  of  the 
Court  upon  the  exceptions  to  the  amended  complaint 
herein,  heretofore  argued  and  submitted,  which  de- 
cision is  in  writing  and  on  file  in  said  cause,  and  it  is 
ordered  that  the  said  defendants  have  leave  to  file 
formal  exception  to  said  amended  bill  of  complaint 
and  said  exceptions  are  hereby  allowed  to  para- 
graphs two,  five,  six,  eight,  twelve  and  thirteen  of 
said  amended  bill  of  complaint,  and  denied  as  to  the 
other  paragraphs  thereof. 

Dated  November  30,  1909.     [112] 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Judicial  Circuit,  District  of  Idaho,  Northern 
Division, 

No.  388. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  P.  KETTENBACH,  GEO.  H.  KESTER, 
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WILLIAM      DWYER,      CLARENCE      W. 
ROBNETT,  and  FRANK  KETTENBACH, 

Defendants. 

Exceptions  to  Amended  Bill  in  Equity. 
To  the  Honorable,  the  Justices  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Idaho; 
The  defendants  herein,  William  F.  Kettenbach, 
Geo.  H.  Kester  and  William  Dwyer,  by  leave  of 
Court  first  had  and  obtained,  files  this  their  excep- 
tions to  the  Amended  Bill  in  Equity  filed  herein  May 
22,A.D.  1909,  as  follows: 

1. 

For  that  the  allegations  in  the  first  paragraph  of 
said  Amended  Bill  beginning  with  the  word  '^that," 
the  same  being  the  first  word  in  line  five  from  the 
beginning  of  paragraph  one,  and  ending  with  the 
word  '^office,"  the  same  being  the  last  word  on  page 
two,  is  impertinent  and  should  be  expunged. 

2. 
For  that  the  allegations  in  said  Amended  Bill 
commencing  with  the  first  word  in  line  one  of  para- 
graph two,  and  ending  with  the  word  ^* possessions," 
the  same  being  the  last  word  in  paragraph  two  as 
follows: 

^'That  pursuant  to  the  authority  given  by  said 
Act,  the  Commissioner  of  the  General  Land 
Office  prescribed  [113]  and  promulgated  cer- 
tain regulations  to  give  effect  to  the  provisions 
of  said  Act,  among  other,  the  following: 

That  after  the  expiration  of  the  60  days'  pub- 
lication, the  person  desiring  to  purchase  the 
land  described  in  his  application  to  purchase 
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should  under  oath,  make  answer  to  certain  ques- 
tions as  follows : 

"  ^Have  you  sold  or  transferred  your  claim  to 
this  land  since  making  your  sworn  statement, 
or  have  you  directly  or  indirectly  made  any 
agreement  or  contract  in  any  way  or  manner, 
with  any  person  whomsoever  by  which  the  title 
which  you  may  acquire  from  the  Grovernment 
of  the  United  States,  may,  inure,  in  whole  or  in 
part,  to  the  benefit  of  any  person  except  your- 
self?' " 

And 

^^  *Do  you  make  this  entry  in  good  faith  for 
the  appropriation  of  the  land  exclusively  to  your 
own  use  and  not  for  the  use  or  benefit  of  any 
other  person?'  " 

And 

"  'Has  any  other  person  than  yourself,  or  has 
any  firm,  corporation,  or  association,  any  inter- 
est in  the  entry  you  are  now  making,  or  in  the 
land,  or  in  the  timber  thereon?'  " 

Also  the  following: 

"  'Did  you  pay,  out  of  your  individual  funds, 
all  the  expenses  in  connection  with  making  this 
filing,  and  do  you  expect  to  pay  for  the  land  with 
your  own  money?'  " 

And 

"  'Where  did  you  get  the  money  with  which 
to  pay  for  this  land  and  how  long  have  you  had 
the  same  in  your  actual  possession?'  " 
is  impertinent  and  should  be  expunged. 


128  The  United  States  of  America 

3. 

For  that  the  allegations  in  paragraph  4  is  imperti- 
nent, and  the  entire  paragraph  should  be  expunged. 

4. 
For  that  the  allegations  in  said  Amended  Bill 
[114]  commencing  with  the  word  ^^that,"  the  same 
being  the  first  word  in  paragraph  5  and  ending  with 
the  word  *^them,"  the  same  being  the  last  word  in 
paragraph  5,  is  impertinent,  and  should  be  ex- 
punged. 

5. 
For  that  the  allegations  in  paragraph  6  and  espe- 
cially that  portion  of  paragraph  6  beginning  with 
the  word  ^^and,"  the  same  being  the  12th  word  in 
line  10  from  the  top  of  page  9,  and  the  same  being 
the  15th  line  of  paragraph  six,  as  follows : 

^*And  it  was  further  intended  and  contem- 
plated by  the  said  defendants  that  they  should 
cause  and  procure  each  of  the  said  other  per- 
sons, who  were,  to  be  induced  to  make  entries 
as  aforesaid,  when  such  person  should  appear 
before  the  proper  officers  of  the  aforesaid  land 
office  to  answer  the  interrogatories  hereinbefore 
mentioned  and  set  out,  to  declare  on  oath  in  an- 
swer to  said  interrogatories  that  he,  the  said 
person  then  applying  to  make  entry,  had  paid 
out  of  his  own  individual  funds  all  the  expenses 
in  connection  with  the  filing  by  him  made,  and 
that  he  expected  to  pay  for  the  land  by  him 
sought  to  be  entered  with  his  own  money;  and 
that  the  money  with  which  he  intended  to  pay 
for  the  said  land  was  derived  by  him  from  other 
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sources  than  the  defendants,  and  that  he  had 
had  the  said  money  in  his  actual  possession  for 
a  longer  period  than  in  fact  he  had  so  had  the 
same;  the  said  defendants  mutually  intending, 
designing  and  contemplating  that  each  of  the 
said  other  persons,  so  to  be  caused  and  procured 
so  to  answer  the  said  interrogatories  should  in 
doing  so  commit  and  be  guilty  of  wilful  and  cor- 
rupt false  swearing  and  should  swear  falsely  and 
corruptly  and  should  defraud  the  United  States, 
and  should  fraudulently  deceive  and  impose  the 
officers  of  the  United  States  concerned  with  the 
administration  of  the  laws  regulating  the  dis- 
posal of  the  public  lands,  inasmuch  and  because 
in  truth  and  in  fact  each  of  the  said  persons  so 
to  be  caused  and  procured  to  answer  the  said 
interrogatories  in  the  manner  and  to  the  effect 
aforesaid  should,  as  the  said  defendants  in- 
tended and  contemplated,  before  the  making  of 
such  answers,  have  received  from  the  said  de- 
fendants or  from  some  of  them  the  monev  bv 
him  to  be  used  in  the  purchase  of  the  land 
sought  by  him  to  be  entered  and  should  not  pay 
or  intend  or  expect  to  pay  for  the  said  land  out 
of  his  own  individual  funds  or  with  his  own 
money,  and  should  not  pay  or  intend  or  expect 
to  pay  the  [115]  expenses  of  his  filing  and 
entry  out  of  such  funds  of  money,  and  should, 
moreover,  swear  falsely  and  fraudulently  in  re- 
spect of  other  matters  the  subject  of  such  in- 
terrogatories." 
is  impertinent  and  should  be  expunged. 
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6. 

For  that  the  allegations  in  paragraph  7  beginning 

with  the  word  ^^and,"  the  same  being  the  2d  word 

in  line  14  from  the  beginning  of  paragraph  seven, 

and  ending  with  the  word  *' complainant,"  the  same 

being  the  4th  word  in  line  18  from  the  beginning  of 

said  paragraph  seven,  is  impertinent,  and  should  be 

expunged. 

7. 

For  that  the  allegations  in  said  Amended  Bill 
commencing  with  the  word  ^^that,"  the  same  being 
the  5th  word  in  line  18  from  the  beginning  of  para- 
graph 7  and  ending  with  the  word  '* United  States," 
the  same  being  the  last  word  in  paragraph  7,  is  im- 
pertinent and  should  be  expunged. 

8. 

For  that  the  allegations  in  paragraph  8  of  said 
Amended  Bill  are  impertinent  and  should  be  ex- 
punged. 

9. 

For  that  the  allegations  contained  in  paragraph 

12  of  said  Amended  Bill  are  impertinent  and  should 

be  expunged. 

10. 

For  that  the  allegations  in  paragraph  13  of  said 
Amended  Bill  are  impertinent  and  should  be  ex- 
punged. 

For  that  the  allegations  contained  in  paragraphs 
14  and  15  of  said  Amended  Bill  are  impertinent 
[116]     and  should  be  expunged. 

12. 

For  that  the  allegations  contained  in  paragraph 
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17  of  said  Amended  Bill  are  impertinent  and  should 
be  expunged. 

13. 
For  that  the  allegations  in  said  Amended  Bill 
commencing  with  the  word  ^^and,"  the  same  being 
the  11th  word  in  line  17  from  the  top  of  the  last  page 
of  said  Amended  Bill  as  follows: 

^^And  the  said  defendants,  and  each  of  them, 
be  held  to  pay  to  the  Treasurer  of  complain- 
ant, all  such  reasonable  sums  of  money  as  it 
may  have  found  necessary  to. lay  out  and  ex- 
pend in  the  about  discovering  and  establishing 
the  fraud  as  is  hereinbefore  set  forth  and 
charged." 
are  impertinent  and  should  be  expunged. 

GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants,  William  F.  Kettenbach, 
Geo.  H.  Kester  and  William  Dwyer,  Residing 
at  Lewiston,  Idaho.     [117] 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says  that  he  is  the  solicitor  for  the  defendants  named 
in  the  foregoing  exception;  that  said  exception  is 
proposed  in  good  faith,  and  not  for  the  purpose  of 
delay,  and  is  as  affiant  verily  believes,  well  founded 
in  point  of  law. 

GEO.  W.  TANNAHILL. 
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Subscribed  and  sworn  to  before  me  this  29  day  of 
October,  A.  D.  1900. 

[N.  P.  Seal]        SAMUEL  0.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 

[Endorsed] :  Filed  Nov.  30th,  1909.     A.  L.  Rich- 
ardson, Clerk.     [118] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQUITY— No.  388. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al.. 

Defendants. 

Order  That  the  Defendants  be  Given  Five  Days 
Additional  to  Answer. 

On  motion  of  George  W.  Tannahill,  Esq.,  it  is  or- 
dered that  the  defendants  represented  by  George  W. 
Tannahill  be  given  five  days  additional  to  the  time 
fixed  to  answer  herein. 

Dated  December  21,  1909.     [119] 


In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division, 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KES- 
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TEE,  WILLIAM  DWYER,  CLARENCE 
ROBNETT  and  FRANK  W.  KETTEN- 
BACH, 

Defendants. 

Disclaimer  [of  William  Dwyer]. 

The  defendant,  William  Dwyer,  now  and  at  all 
times  herein  saving  and  reserving  to  himself  all 
manner  of  benefit  and  advantage  of  exception  to  the 
many  errors  and  insufficiencies  in  the  complainant's 
amended  bill  in  equity  contained,  says  that  he  does 
not  know  that  he,  this  defendant,  to  his  knowledge 
or  belief,  ever  had,  or  did  he  claim,  or  pretend  to 
have,  nor  does  he  now  claim,  any  right,  title  or  in- 
terest of,  in  or  to  the  estate  and  premises  situate  in 
the  county  of  Nez  Perce,  State  of  Idaho,  and  in  com- 
plainant's amended  bill  in  equity  set  forth,  or  any 
part  thereof,  and  this  defendant  does  disclaim  all 
right,  title  and  interest  to  the  said  estate  and  prem- 
ises in  said  complainant's  amended  bill  in  equity 
mentioned,  and  every  part  thereof;  and  this  defend- 
ant denies  all  unlawful  combination,  agreement, 
conspiracy  and  confederacy  in  the  said  amended  bill 
in  equity  charged,  without  that  any  other  matter  or 
thing  material  or  necessary  for  this  defendant  to 
make  answer  unto  and  not  herein  and  hereby  well 
or  sufficiently  answered  unto,  confessed  or  avoided, 
traversed  or  denied,  is  true  to  the  knowledge  or 
belief  of  this  defendant,  [120]  all  which  matters 
and  things  this  defendant  is  ready  to  aver,  maintain 
and  prove,  as  this  Honorable  Court  may  direct,  and 
humbly  prays  to  be  hence  dismissed  with  his  reason- 
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able  costs  and  charges  in  this  behalf  most  wrong- 
fully sustained. 

WILLIAM  DWYER, 

Defendant. 
GEO.  W.  TANNAHILL, 
Solicitor    for    Defendant,    Residing    at    Lewiston, 
Idaho. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

William  Dwyer,  being  duly  sworn,  says: 
That  he  has  read  the  foregoing  disclaimer,  sub- 
scribed by  him  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  matters  which  are  therein  stated  to  be  on  his 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

WILLIAM  DWYER. 

Subscribed  and  sworn  to  before  me  this  31  day  of 
December,  1909. 

SAMUEL  0.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 

[Endorsed] :  Filed  January  5,  1910.     A.  L.  Rich- 
ardson, Clerk.     [121] 


vs,  William  F.  Kettenhach  et  al.  135 


In  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division, 

THE  UNITED  STATES  OE  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  &EORGE  H.  KES- 
TER,  WILLIAM  DWYER,  CLARENCE 
ROBNETT,  FRANK  W.  KETTENBACH, 

Defendants. 

Answer  [of  Messrs.  Kettenbach,  Kester  and  Dwyer] 

to  Amended  Bill. 
ANSWER  TO  AMENDED  BILL  IN  EQUITY. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court 
of  the  United  States,  for  the  District  of  Idaho: 

The  joint  and  several  answers  of  the  defendants, 
William  F.  Kettenbach,  George  H.  Kester  and  Will- 
iam Dwyer  to  the  amended  bill  in  equity  of  the 
United  States  of  America,  complainant  respectfully 
shows : 

That  these  defendants  now  and  at  all  times  here- 
after saving  and  reserving  to  themselves  all  man- 
ner of  benefit  and  advantage  of  exception  to  the 
many  errors  and  insufficiencies  in  the  complainant's 
said  amended  bill  in  equity  contained,  for  answer 
thereto  or  to  so  much  or  such  parts  thereof  as  these 
defendants  are  advised  is  material  for  them  to 
make  answer  unto,  they  answer  and  say: 

1. 

These  answering  defendants  deny  that  heretofore, 
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to  wit:  On  the  first  day  of  July,  in  the  year  1902,  or 
upon  any  other  date,  or  at  all,  or  at  divers  other 
times  before  or  after  that  day,  or  before  the  making 
of  the  several  entries  hereinafter  or  in  complainant's 
amended     [122]     bill  in  equity  mentioned  or  des- 
ignated, in  the  State  of  Idaho,  or  at  all,  William  F. 
Kettenbach,    George    H.    Kester,    William   Dwyer, 
Clarence  Robnett  or  Frank  W.  Kettenbach,  or  either 
thereof,  hereinbefore  or  in  the  caption  of  complain- 
ant's amended  bill  in  equity  named  as  defendants, 
or  by  the  original  bill  filed  in  this  cause,  or  by 
process  duly  issued  and  served  therein,  made  parties 
defendant,  did  unlawfully  and  corruptly  combine, 
conspire,  confederate  or  agree  together  or  with  each 
other  or  with  divers  other  persons,  some  of  whom  are 
hereinafter  named  or  in  complainant's  amended  bill 
in  equity  named,  or  others  who  are  to  the  complain- 
ant unknown,  or  did  form,  make  or  enter  into  an 
unlawful,  corrupt  or  fraudulent  conspiracy,  combina- 
tion or  agreement  with  each  other,  or  the  other  per- 
sons aforesaid,  for  the  purpose  or  to  the  end  of 
defrauding  the  complainant  of  the  title  or  ownership 
of  divers  large  tracts  of  public  land  then  owned  by 
the  complainant  or  lying  in  the  district  of  public 
lands  subject  to  entry  at  the  land  office  of  the  United 
States  located  at  Lewiston,  in  the  State  of  Idaho,  or 
for  the  purpose  or  to  the  end  of  defrauding  the  com- 
plainant out  of  the  use,  occupation  or  possession  of 
the  said  tracts  of  public  land,  or  for  the  purpose  or 
to  the  end  of  acquiring  by  or  for  the  said  defend- 
ants, or  by  or  for  each  of  them,  the  title  to  larger 
areas  of  such  public  lands  than  could  be,  under  or 
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in  accordance  with  the  laws  of  the  United  States 
providing  for  or  regulating  the  disposal  of  such  pub- 
lic lands,  lawfully  acquired  by  the  said  defendants, 
collectively  or  individually,  or  for  the  purpose  of  ac- 
complishing the  said  ends  or  of  so  defrauding  the 
said  complainant  by  divers  [123]  fraudulent  or 
unlawful  means,  that  is  to  say,  by  means  of  false, 
fraudulent  or  unlawful  entries  to  be  made  of  the 
aforesaid  tracts  of  public  land  at  the  land  office 
aforesaid,  or  by  means  of  perjury,  the  subornation 
of  perjury,  the  procurement  of  false  swearing,  or  by 
means  of  other  falsehoods,  false  pretenses  or  misrep- 
resentations, whereby  the  officers  of  the  United 
States  should  be  deceived  or  imposed  upon,  or  should 
be  induced  or  procured  to  divest  the  United  States 
of  its  title  to  the  said  lands  or  to  convey  the  said  title 
of  the  United  States  to  divers  persons  not  lawfully 
entitled  thereto,  contrary  to  the  law^s  of  the  United 
States,  or  for  the  benefit,  advantage  or  profit  of  the 
said  defendants,  or  either  thereof. 

2. 
These  answering  defendants,  and  each  thereof, 
deny  that  as  a  part  of  the  said  conspiracy  or  agree- 
ment so  far  as  aforesaid  made  or  entered  into  by 
the  said  defendants,  or  as  a  part  of  the  said  unlaw- 
ful or  fraudulent  means  w^hereby  the  said  unlawful 
purposes  of  the  said  conspiracy  were  to  be  effected, 
it  was,  at  the  times  or  the  place  aforesaid  by  the 
said  defendants,  mutually  agreed,  designed  or  con- 
templated that  they,  the  said  defendants,  should 
persuade,  employ  or  otherwise  induce  or  procure  a 
large  number  of  other  persons  severally  to  purchase 
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or  to  make  entries  of  divers  tracts  of  the  public 
lands  aforesaid  under  or  in  pretended  or  apparent 
accordance  with  the  aforesaid  act  of  Congress  ap- 
proved on  June  3,  1878,  as  amended  by  the  Act  of 
Congress  approved  on  August  4,  1892,  or  upon  any 
other  [124]  date,  or  that  before  the  said  other  per- 
sons should  apply  to  enter  or  purchase  such  lands  or 
should  take  any  steps  or  initiate  any  proceedings 
to  that  end,  or  before  the  making  of  such  entries  or 
purchases,  or  as  a  means  of  persuading  or  inducing 
the  said  other  persons  to  make  such  entries  or  pur- 
chases, the  said  defendants  should  make  or  enter 
into  certain  agreements,  contracts  or  understand- 
ings with  the  said  other  persons,  severally,  whereby 
or  by  the  terms  of  which  agreements,  contracts  or 
understandings,  the  said  defendants  or  some  of  them, 
should  agree  or  contract  to  buy  of  the  said  other  per- 
sons, severall}^,  or  the  said  other  persons  severally 
should  agree  or  contract  to  sell  to  the  said  defend- 
ants, or  to  some  of  them,  the  respective  tracts  so 
to  be  entered  or  purchased  by  the  said  other  persons 
when  or  so  soon  as  the  said  other  persons  should 
obtain  from  the  United  States  the  titles  to  the  said 
tracts  by  them  to  be  entered  or  purchased,  or 
shortly  thereafter;  or  that,  thereupon  or  after  the 
making  of  such  unlawful  contracts  or  agreements 
or  while  the  same  should  subsist  or  continue,  the 
said  defendants  should  cause  or  procure  the  said 
other  persons  severally  to  apply  at  the  land  office 
aforesaid  to  make  entries  of  or  to  purchase  divers 

tracts  of  the  said  public  lands  in  professed  accord- 
ance with  the  statutes  aforesaid,  or  should  cause  or 
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procure  each,  of  the  said  persons  so  applying,  at  the 
time  of  making  his  application  to  enter,  or  in  con- 
nection with  or  as  a  part  of  such  application,  to  ex- 
ecute, sign,  make  oaths  to  or  file  in  the  said  land 
office  a  sworn  statement  of  the  character,  substance, 
tenor  or  purport  [125]  described  by  the  said  Act 
of  Congress,  approved  on  June  3,  1878,  in  which 
statement  such  applicant  should  declare  or  on  his 
oath  represent,  among  other  things,  that  he,  the  said 
applicant,  did  not  apply  to  purchase  the  land  by  him 
applied  for  on  speculation,  but  in  good  faith  to  ap- 
propriate the  same  to  his  own  exclusive  use  or  bene- 
fit, or  that  he  had  not,  directly  or  indirectly,  made 
any  agreement  or  contract,  in  any  way  or  manner, 
with  any  person  or  persons  whatsoever,  by  which 
the  title  which  he  might  acquire  from  the  Govern- 
ment of  the  United  States  should  inure,  in  whole 
or  in  part,  to  the  benefit  of  any  person  except  him- 
self, the  said  defendants  intending,  designing,  or 
contemplating  that  each  of  the  said  other  persons 
so  to  be  induced  to  make  such  applications  or  to 
file  such  sworn  statements  should  in  doing  so  commit 
or  be  guilty  of  wilful  or  corrupt  perjury  or  should 
swear  falsely  or  corruptly  or  should  defraud  the 
United  States,  or  fraudulently  deceive  or  impose 
upon  the  officers  of  the  said  land  office  or  upon  other 
officers  of  the  United  States  charged  with  the  ad- 
ministration of  the  laws  regulating  the  disposal  of 
the  public  lands,  inasmuch  or  because  in  truth  or  in 
fact  each  of  the  said  persons  so  to  be  induced  to  make 
such  applications  should,  before  the  making  of  his 
said  application  or  the  filing  of  his  said  sworn  state- 
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ment,  as  the  said  defendants  intended  or  contem- 
plated, have  made  with  the  said  defendants  t)r  some 
of  them,  the  agreement  or  contract  aforesaid,  by  the 
terms  of  which  such  persons  so  to  make  application 
agreed  to  sell  to  the  defendants  or  to  some  of  them, 
or  the  defendants  or  some  of  them  agreed  to  buy,  the 
land  or  [126]  the  title  which  such  person  should 
acquire  from  the  United  States  by  means  of  the  ap- 
plication or  entry  by  him  to  be  made. 

3. 
These  answering  defendants,  and  each  thereof, 
deny  that  thereafter,  or  at  all,  or,  that  is  to  say,  after 
the  formation  or  making  of  the  said  unlawful  con- 
spiracy or  agreement  so  as  aforesaid  made  or  entered 
into  by  the  said  defendants,  or  at  divers  times  in  the 
State  of  Idaho,  in  pursuance  or  execution  of  the  said 
conspiracy,  or  for  the  purpose  of  effecting  the  said 
unlawful  purpose  thereof,  the  said  defendants,  or 
some  of  them,  did  make  or  enter  into  fraudulent, 
corrupt,  or  unlawful  contracts,  agreements,  arrange- 
ments or  understandings  with  a  large  number  of  per- 
sons, severally,  that  is  to  say,  with  Carrie  D.  Maris, 
John  H.  Little,  Ellsworth  M.  Harrington,  Wren 
Pierce,  Benjamin  F.  Bashor,  Joseph  B.  Clute,  Fran- 
cis M.  Long,  John  H.  Long,  Bertsell  H.  Ferris, 
George  Ray  Robinson,  Charles  W.  Taylor,  Jackson 
O'Keefe,  Edgar  J.  Taylor,  Joseph  H.  Prentice, 
Fred  E.  Justice,  Edgar  H.  Dammarell  or  Benjamin 
F.  Long,  or  either  thereof,  severally,  or  with  divers 
other  persons  who  are  to  the  complainant  now  un- 
known, but  whose  nam^es,  when  the  same  shall  be 
discovered,  the  complainant  prays  leave  to  add  to  its 
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bill  by  proper  amendment  and  to  seek  appropriate 
relief  in  respect  of  the  lands  alleged  to  have  been  by 
them  fraudulently  obtained  from  the  complainant; 
or  that  in  or  by  the  said  unlawful  contracts,  agree- 
ments, arrangements  or  understandings  so  as  afore- 
said made  by  the  said  defendants  with  the  said  other 
persons,  each  of  the  said    other    persons    severally 
[127]     agreed  or  arranged  with  the  said  defendants, 
or  with  some  of  them,  that  he  or  she  would  make 
an  entry  or  purchase  of  a  tract  of  the  public  land 
of  the  United  States  under  or  in  pretended  or  ap- 
parent accordance  with  the  aforesaid   Act  of    Con- 
gress, approved  on  June  3,  1878,  as  amended  on  Au- 
gust 4,  1802,  or  at  all,  or  would,  upon  obtaining  title 
to  the  said  tract  from  the  United  States,  convey  the 
said  title  or  tract  to  the  defendants  or  to  some  of 
them;  or  the  said  defendants,  or  some  of  them,  act- 
ing for  all,  agreed,  contracted  or  arranged  that  they 
would  pay  to  each  of  the  said  other  persons  a  certain 
sum  of  money  for  the  tract  of  land  by  him  or  her  so 
to  be  entered  or  by  way  of  recompense  to  such  per- 
son for  his  or  her  costs,  labor  or  trouble  incurred  in 
acquiring  title  to  the  said  tract  from    the    United 
States,  or  the  said  defendants  further    agreed    or 
promised  to  furnish  or  advance  to  each  of  the  said 
other  persons  so  much  mone}^  as  might  be  necessary 
to  enable  him  or  her  to  pay  for  such  land  or  to  defray 
the  other  expenses  incident  to  the  obtaining  of  title 
to  such  land  from  the  United  States,  or  at  all. 

4. 
These  defendants,  and  each  thereof,  deny  that  at 
the  divers  or  several  times  hereinbefore  or  in  com- 
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plainant's  amended  bill  in  equity  referred  to,  the  said 
Carrie  D.  Maris,  or  the  other  persons  hereinbefore 
or  in  complainant's  amended  bill  in  equity  named  or 
stated  to  have  made  or  entered  into  certain  unlawful, 
corrupt  or  illegal  agreements,  arrangements  or  un- 
derstandings with  the  said  defendants,  severally  did 
apply  to  enter  or  did  make  entries  of  divers  tracts 
of  public  land  of  the  United  States  subject  to  dis- 
posal at  the  aforesaid  land  office,  or  [128]  each 
of  the  said  persons  did  consequently  or  in  the  usual 
course  of  administration  of  the  public  laws  obtain 
from  the  United  States  a  patent  A^^ereby  the  United 
(States  com^eyed  to  each  of  the  said  persons,  severally, 
the  tracts  by  him  or  her  entered,  or  that  is  to  say, 
that  the  said  'Carrie  D.  Maris  did  make  entry  of  or 
obtain  a  patent  conveying  to  her  the  southeast  quar- 
ter of  the  southw^est  quarter  of  section  12,  or  the 
east  half  of  the  northwest  quarter  or  the  northeast 
quarter  of  the  southwest  quarter  of  section  13,  in 
township  36,  north  of  i^ange  5,  each  of  the  Boise  meri- 
dian, but  admit  that  the  said  Carrie  D.  Maris  did 
obtain  a  patent  to  the  said  tract  of  land,  and  admit 
that  the  said  John  H.  Little  did  obtain  a  patent  to 
the  land  described  in  paragraph  nine  of  complain- 
ant's amended  bill  in  equity,  and  admit  that  Ells- 
worth M.  Harrington,  Wren  Pierce,  Benjamin  F. 
Bashor,  Joseph  B.  Clute,  Francis  M.  Long,  John  H. 
Long,  Benjamin  F.  Long,  Bertsel  H.  Ferris,  George 
Ray  Robinson,  Charles  W.  Taylor,  Jackson  O'Keefe, 
Edgar  H.  Taylor,  Joseph  H.  Prentice,  Fred  E.  Jus- 
tice and  Edgar  H.  Dammarell,  did  obtain  patents  to 
the  tracts  of  land  set  out  and  specifically  described 
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in  paragraph  nine  of  complainant's  amended  bill  in 
equity,  except  that  these  defendants  deny  that  the 
said  Benjamin  F.  Long  did  on  June  18,  1903,  or  at 
any  other  time,  make  entry  of,  or  on  August  3,  1904, 
did  obtain  a  patent  conveying  to  him  the  south  half 
of  the  northwest  quarter  and  the  south  half  of  the 
northeast  quarter  of  section  18,  in  township  33  N., 
R.  3  E.,  B.  M.,  and  deny  that  Edgar  H.  Dammarell 
did  on  July  25,  1904,  make  entry  of,  or  on  Decem- 
ber 31,  1904,  obtained  a  patent  conveying  to  him  the 
northeast  quarter  [129]  of  section  10,  in  Town- 
ship 38  N.,  R.  6  E.,  B.  M. ;  and  these  defendants  deny 
that  any  agreement,  contract  or  understanding  was 
ever  made  or  entered  into  with  either  of  said  entry- 
men  for  the  purchase  of  the  said  tracts  of  land  or 
the  acquiring  of  title  thereto  by  these  defendants,  or 
either  thereof,  prior  to  the  time  the  said  sworn  state- 
ments were  filed,  or  the  applications  to  enter  the  said 
tracts  were  made,  or  the  making  of  final  proof  there- 
of. 

5. 

These  defendants,  and  each  thereof,  deny  that  each 
of  the  said  persons  so  making  entry  of  or  obtaining 
title  to  the  tract  by  him  or  her  entered  did  apply 
to  make  or  did  make  such  entry,  or  did  prosecute 
or  carry  on  the  proceedings,  at  the  solicitation  or 
instigation  of  the  said  defendants,  being  moved  or 
stimulated  thereto  by  the  advice,  request  or  promises 
of  the  said  defendants,  or  therein  acting  upon,  in 
pursuance  of,  or  in  accordance  with  the  unlawful, 
corrupt  or  fraudulent  agreement,  arrangement  or 
understanding  theretofore  made  or  entered  into  as 
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aforesaid  between  him  or  her  or  the  said  defendants, 
which  said  agreement,  arrangement  or  understand- 
ing continued  or  subsisted  throughout  the  whole  of 
the  said  proceedings,  whereby  it  had  been  or  was 
agreed  that  the  said  defendants  should  buy  from  each 
of  the  said  persons,  or  each  of  the  said  persons 
should  sell  or  convey  to  the  said  defendants,  the  tract 
or  the  title  by  him  or  her  to  be  acquired  from  the 
United  States. 

6. 
These  defendants,  and  each  thereof,  deny  that  each 
of  thQ  persons  named  in  paragraph  nine  or  ten  of 
complainant's  amended  bill  in  equit}^,  or  stated  to 
have  [130]  made  entries,  severally,  of  certain 
tracts  of  public  land,  in  connection  with  his  or  her 
application  to  make  entry  of  such  land,  or  as  a  part 
of  the  said  application,  or  as  a  necessary  or  material 
step  in  the  proceedings  to  obtain  a  patent  for  the 
land  by  him  or  her  sought  to  be  entered,  did  file  in 
the  said  land  office  a  written  statement,  of  the  char- 
acter, substance,  tenor  or  purport  prescribed  by  the 
Act  of  Congress  aforesaid,  wherein  such  person  did, 
on  his  or  her  oath,  falsel}^,  fraudulently,  or  deceit- 
fully swear  in  substance  that  he  or  she  was  not  apply- 
ing to  purchase  the  tract  of  land  by  him  or  her  sought 
to  be  entered  on  speculation,  but  in  good  faith  to  ap- 
propriate the  same  to  his  or  her  own  exclusive  use 
or  benefit,  or  that  he  or  she  had  not,  directly  or  indi- 
rectly, made  any  agreement  or  contract,  in  any  way 
or  manner,  with  any  person  or  persons  whatsoever, 
by  which  the  title  which  he  or  she  should  acquire  from 
the  Government  of  the  United  States  should  inure  in 
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whole  or  in  part  to  the  benefit  of  any  person  except 
himself  or  herself,  or  whereas  in  truth  or  in  fact  each 
of  the  said  persons  was  applying  to  enter  the  tract 
by  him  or  her  sought  to  be  entered'  upon  speculation, 
or  not  for  his  or  her  own  exclusive  use  or  benefit,  or 
had  made  an  unlawful  or  fraudulent  agreement  with 
the  said  defendants,  as  aforesaid,  whereby  the  title 
by  him  or  her  to  be  acquired  should  inure  to  the  use 
or  benefit  of  the  said  defendants;  or  the  said  state- 
ments so  made  b}^'  the  said  persons  or  each  of  them 
were  known  by  the  said  persons,  or  by  each  of  them, 
or  were  known  by  the  said  defendants,  to  be  false, 
untrue,  fraudulent  or  deceitful.     [131] 

7. 
These  defendants,  and  each  thereof,  deny  that  by 
reason  of  the  facts  in  complainant's  amended  bill  in 
equity  stated,  or  by  reason  of  the  unlawful  conspir- 
acy among  the  said  defendants,  the  unlawful  agree- 
ments between  the  said  defendants  or  the  said  other 
persons  who  made  the  entries  herein  enumerated  or 
designated,  the  perjury  procured  by  the  said  defend- 
ants or  committed  by  the  said  other  persons  in  the 
procurement  of  the  said  entries,  or  the  false  swear- 
ing, misrepresentations  or  concealment  of  material 
facts  committed  or  practiced  by  the  said  persons,  or 
of  the  other  matters  which  are  in  complainant's 
amended  bill  in  equity  set  out,  the  said  entries,  or 
each  of  them,  were  unlawfully  made,  or  were  or  are 
illegal,  fraudulent,  or  invalid,  or  that  the  United 
States  was  or  is  defrauded  thereby,  or  that,  by  reason 
of  the  said  facts,  the  officers  of  the  United  States, 
charged  with  the  administration  of  the  laws  provid- 
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ing  for  or  governing  tlie  disposal  of  the  public  lands, 
or  concerned  in  the  transactions  herein  or  in  com- 
plainant's amended  bill  in  equity  stated,  were  de- 
ceived, defrauded,  misled  or  imposed  upon,  or  caused 
to  allow  the  said  entries  to  be  made,  or  induced  to 
approve  the  said  entries  or  to  issue  patents  thereon; 
or  that  the  said  patents,  by  reason  of  the  said  facts 
are  invalid,  or  are  voidable  at  the  suit  of  the  United 
States,  as  having  been  procured  by  fraud,  perjury, 
misrepresentation  or  imposition,  or  in  violation  of 
law%  or  as  having  been  issued  or  granted  under  fraud- 
ulent imposition  or  mistake  of  fact,  or  in  fraud  of 
the  United  States,  or  at  all.     [132] 

These  defendants,  and  each  thereof,  deny  that  the 
said  defendants,  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer,  Clarence  W.  Eobnett,  or 
Frank  W.  Kettenbach,  or  either  thereof,  by  their 
aforesaid  several  unlawful,  corrupt  or  fraudulent 
schemes  or  practices,  or  by  or  through  the  various 
persons  in  complainant's  amended  bill  in  equity 
mentioned  as  employed  b}^  them  for  that  purpose, 
fraudulently  obtained  or  procured  the  patents  of 
complainant  to  be  issued  to  the  various  persons  in 
complainant's  amended  bill  in  equity  mentioned  in 
connection  with  the  several  descriptions  of  said  lands 
mentioned  and  set  out,  or  as  complainant  further 
avers  or  charges  that  the  said  pretended  patents  to 
the  lands  described  in  complainant's  amended  bill 
in  equity,  were  procured,  as  the  defendants,  William 
F.  Kettenbach,  George  H.  Kester,  William  Dwyer, 
Clarence  W.  Eobnett,  or  Frank  W.  Kettenbach,  or 
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either,  or  each  of  them,  well  knew  at  the  time  of  pro- 
curing the  same,  in  violation  of  the  laws  of  the 
United  States ;  or  as  complainant  further  avers  or 
charges  that  in  the  case  of  each  or  every  of  such 
tracts  of  land  in  complainant's  amended  bill  in  equity 
described,  the  acts  or  conduct  of  the  said  defendants, 
William  F.  Kettenbach,  George  H.  Kester,  William 
Dwyer,  Clarence  W.  Robnett  or  Frank  W.  Ketten- 
bach, or  either  or  each  of  them,  or  each  or  every  of 
their  employees  or  confederates,  were  illegal  or 
fraudulent,  or  that  the  patents  procured  from  this 
complainant  by  or  on  behalf  of  said  defendants,  w^ere 
or  are,  in  each  or  every  instance,  fraudulent,  invalid 
or  voidable  as  against  the  complainant,  or  contrary 
to  equity  or  good  conscience,  or  being  so,  or  the  titles 
purporting  to  be  conveyed  thereby  being  vested  in 
certain  [133]  of  the  said  defendants,  the  said  pat- 
ents ought  to  be  vacated,  set  aside,  avoided  or  for 
naught  held,  or  at  all. 

9. 
These  defendants,  and  each  thereof,  deny  that  the 
or  any  patents  were  so  unlawfully  or  fraudulently 
procured  from  complainant  by  or  on  behalf  of  the 
said  defendants,  William  F.  Kettenbach,  George  H. 
Kester,  William  Dwyer,  Clarence  W.  Eobnett,  or 
Frank  W.  Kettenbach,  or  either  thereof,  for  the  sev- 
eral tracts  of  land  in  complainant's  amended  bill 
in  equit}^  mentioned  or  described,  but  admit  that  all 
of  said  patents  were  issued  by  the  complainant  in 
each  and  every  instance  within  six  years  of  the  fil- 
ing of  the  complainant's  amended  bill  in  equit}',  on 
file  herein. 
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10. 
These  defendants  and  each  thereof  deny  that  pur- 
suant to  the  said  unlawful  or  corrupt  combination, 
conspiracy  or  agreement,  alleged  and  set  forth  in  com- 
plainant's  amended  bill  in  equity,  or  to  effect  the  ob- 
ject or  purpose  thereof,  the  said  William  P.  Ketten- 
bach,  George  H.  Kester,  William  Dwyer,  Clarence 
W.  Robnett  or  Frank  Kettenbach,  or  either  thereof, 
did  induce  the  said  several  other  persons  named  in 
complainant's  amended  bill  in  equit}^  in  connection 
with  the  description  of  the  several  tracts  of  land,  to 
convey  the  same,  in  some  instances  to  George  H.  Kes- 
ter, in  some  instances  to  William  F.  Kettenbach,  by 
the  name  of  W.  F.  Kettenbach,  or  in  some  instances 
to  George  H.  Kester  and  William  F.  Kettenbach,  or 
George  H.  Kester  and  W.  F.  Kettenbach,  or  Kester 
and  Kettenbach,  or  in  some  instances  to  Clarence 
W.  Robnett,  by  the  name  of  C.  W.  Robnett;  or  that 
in  each  or  every  instance  such     [134]     conveyances 
were  executed  for  the  benefit  of  the  said  defendants, 
William  F.  Kettenbach,  George  H.  Kester,  William 
Dwyer,  Clarence  W.  Robnett  or  Frank  W.  Ketten- 
bach, or  either  or  all  of  them,  or  other  person  or  per- 
sons unknown  to  complainant,  pursuant  to  the  un- 
lawful agreement  alleged  or  set  forth  in  complain- 
ant's amended  bill  in  equity;  or  that,  by  means  of 
such  conveyances  from  the  said  several  other  per- 
sons to  whom  the  patents  of  the  United  States  were 
issued,  the  several  titles  purporting  to  be  issued  by 
the  United  States  or  conveyed  to  the  said  patentees, 
are  now  vested  in  certain  of  the  said  defendants,  but 
admit  that  George  H.  Kester  and  William  F.  Ketten- 
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bach,  at  various  times,  purchased  the  said  tracts  of 
land,  having  purchased  some  thereof  from  the  entry- 
men  themselves,  and  purchased  a  few  thereof  from 
Clarence  W.  Robnett,  and  some  thereof  from  other 
persons,  the  transferees  of  the  entrymen,  but  deny 
that  the  said  purchases  were  made  pursuant  to  any 
conspiracy,  agreement,  combination  or  understanding 
prior  to  the  filing  of  the  sworn  statement  or  the 
making  of  final  proof  for  the  said  tracts  by  the  va- 
rious entrymen. 

11. 
Deny  that  the  said  complainant  has  been  cheated 
or  defrauded  out  of  its  public  lands,  or  is  remediless 
at  or  by  the  strict  rules  of  the  common  law,  or  is  only 
relievable  in  a  court  of  equity  wherein  such  matters 
are  fully  cognizable  or  reviewable,  and  deny  that  the 
defendants  William  F.  Kettenbach,  George  H.  Kes- 
ter,  William  Dwyer,  Clarence  W.  Robnett  or  Frank 
W.  Kettenbach,  should  be  required  to  make  full,  true, 
direct  or  certain  answers,  according  to  the  best  of 
their  knowledge,  information  or  belief,  to  all  and  sin- 
gular the  miatters  or     [135]     charges  aforesaid. 

SECOND. 

For  a  further,  separate  and  second  defense,  these 
answering  defendants  allege : 

1. 

That  at  the  time  the  said  several  entrymen  ob- 
tained title  to  the  tracts  of  land  set  out  and  spe- 
cifically described  in  paragraph  nine  of  complainant's 
amended  bill  in  equity,  the  said  entrymen,  John  H. 
Little,  Ellsworth  M.  Harrington,  Wren  Pierce,  Ben- 
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jamin  F.  Bashor,  Joseph  B.  Clute,  Francis  M.  Long, 
John  H.  Long,  Benjamin  F.  Long,  Bertsel  H.  Fer- 
ris, George  Ea}^  Eobinson,  Charles  W.  Taylor,  Jack- 
son O'Keefe,  Edgar  J.  Taylor,  Joseph  H.  Prentice, 
Fred  E.  Justice  and  Edgar  H.  Dammarell,  were  cit- 
izens of  the  United  States  and  qualified  to  make 
entry  and  acquire  title  under  the  timber  and  stone 
laws  of  the  United  States  to  one  hundred  sixty 
acres  of  land,  and  to  the  land  set  out  and  specifically 
described  in  said  paragraph  nine  of  complainant's 
amended  bill  in  equity,  and  did  upon  the  dates  and  at 
the  times  referred  to  in  said  paragraph  nine  acquire 
title  to  the  various  tracts  of  land  set  out  and  spe- 
cifically described  therein,  except  that  he  said  Ben- 
jamin F.  Long  acquired  no  title  to  any  lands  in  sec- 
tion 13,  township  37  N.,  R.  3  E.,  B.  M.,  and  the  said 
Edgar  H.  Dammarell  acquired  no  title  to  lands  in 
section  10,  township  38  N.,  R.  6  E.,  B.  M. 

2. 

That  the  said  several  entrymen  did,  on  or  about  the 
time  alleged  in  23aragraph  nine  of  complainant's 
amended  [136]  bill  in  equity,  file  their  sworn 
statements  in  compliance  with  the  provisions  of  the 
timber  and  stone  laws  of  the  United  States,  and  in 
good  faith  acquired  title  to  the  several  tracts  of  land 
set  out  and  specifically  described  in  paragraph  nine 
of  complainant's  amended  bill  in  equity,  and  a  patent 
thereto  was  duly  issued  to  said  entrymen. 

3. 

That  subsequent  thereto,  and  in  due  course  of  busi- 
ness, George  H.  Kester  and  William  F.  Kettenbach 
purchased  the  said  tracts  of  land,  a  portion  thereof 
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having  been  purchased  from  the  individual  entry- 
men  by  William  P.  Kettenbach,  and  a  portion  thereof 
having  been  purchased  by  the  defendants  George  H. 
Kester  and  William  F.  Kettenbach,  and  conveyances 
were  duly  and  regularly  issued  therefor,  and  after 
title  had  been  acquired  by  the  said  entrymen,  the 
said  conveyances  were  made  to  the  said  George  H. 
Kester  and  William  F.  Kettenbach,  as  follows : 
CARRIE  D.  MARIS. 
The  said  Carrie  D.  Maris,  prior  to  the  21st  day  of 
November,  1902,  filed  her  sworn  statement  and  there- 
after acquired  title  to  the  southeast  quarter  of  the 
southwest  quarter  of  section  12,  and  the  east  half  of 
the  northwest  quarter  and  the  northeast  quarter  of 
the  southwest  quarter  of  section  13,  Township  36  N., 
R.  5  E.,  B.  M.,  and  paid  the  purchase  price  therefor, 
and  thereafter  on  the  2d  day  of  June,  1903,  sold  and 
transferred  the  said  land  to  Clarence  W.  Robnett, 
and   the    defendants,   William   F.    Kettenbach   and 
George  H.  Kester,  did  thereafter,  on  July  12,  1906, 
purchase  the  same  from  the  said  Clarence  W.  Rob- 
nett,  and   the    said    Clarence   W.    Robnett,   joined 
therein  by  his  wife,  Jennie  M.  Robnett,  by  warranty 
deed     [137]     of  conveyance,  for  value,  transferred 
the  said  tract  of  land  to  the  defendants,  William  F. 
Kettenbach  and  George  H.  Kester,  who  now  hold  the 
legal  title  to  the  same ;  that  the  defendants,  or  either 
thereof,  had  no  contract  or  understanding  or  agree- 
ment of  any  kind  or  nature  with  the  said  Clarence  W. 
Robnett  or  with  the  said  Carrie  D.  Maris  for  the  pur- 
chase of  said  tract  of  land  prior  to  the  filing  of  the 
said  sworn  statement  of  the  said  Carrie  D.  Maris 
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therefor,  or  prior  to  lier  acquiring  title  to  the  said 
tract  of  land. 

JOHN  H.  LITTLE. 
The  said  John  H.  Little,  prior  to  June  15th,  1903, 
filed  his  sworn  statement  and  thereafter  acquired 
title  to  lot  1  and  the  west  half  of  the  northeast  quarter 
and  the  southeast  quarter  of  the  northeast  quarter  of 
section  25,  Township  39  N.,  R.  3  E.,  B.  M.,  and  there- 
after, and  on  the  24th  day  of  October,  1904,  the  said 
John  H.  Little,  joined  therein  by  his  wife,  Edna  Fife 
Little,  sold  and  transferred  the  said  land  by  war- 
ranty deed  of  conveyance,  for  value,  to  the  defendant, 
William  F.  Kettenbach,  who  now  holds  the  legal  title 
to  the  said  tract  of  land,  and  that  the  said  purchase 
was  made  in  good  faith,  without  any  understanding 
or  agreement  of  any  kind  or  nature  made  with  the 
said  John  H.  Little  prior  to  the  time  the  said  John 
H.  Little  filed  his  sworn  statement  and  made  applica- 
tion for  the  purchase  of  the  same  under  the  timber 
and  stone  laws  of  the  United  States. 

ELLSWORTH  M.  HARRINGTON. 

That  the  said  Ellsworth  M.  Harrington,  prior  to 
June  15,  1903,  filed  his  sworn  statement  and  there- 
after acquired  title  to  lot  1  and  the  northwest  quarter 
of  the  [138]  northeast  quarter  and  the  north  half 
of  the  northwest  quarter  of  Section  24,  Township  39 
N.,  R.  3  E.,  B.  M.,  in  Idaho,  containing  164  acres,  and 
thereafter,  on  the  18th  day  of  May,  1906,  the  said 
Ellsworth  H.  Harrington,  joined  therein  by  his  wife, 
Anna  E.  Harrington,  sold  and  transferred  the  said 
land  for  value  to  the  defendant,  William  F.  Ketten- 
bach, who  now  holds  the  legal  title  to  the  same;  that 
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the  said  William  F.  Kettenbach  had  no  contract, 
understanding  or  agreement  of  any  kind  or  nature 
for  the  purchase  of  said  tract  prior  to  the  time  the 
said  Ellsworth  M.  Harrington  filed  his  sworn  state- 
ment and  made  application  for  the  purchase  of  the 
same  under  the  timber  and  stone  laws  of  the  United 
States. 

WREN  PIERCE. 
That  prior  to  the  17  day  of  June,  1903,  the  said 
Wren  Pierce  filed  his  sworn  statement  and  thereafter 
acquired  title  to  the  southeast  quarter  of  section  22, 
township  39  N.,  R.  3  E.,  B.  M.,  and  thereafter  and  in 
due  course  of  business,  and  on  May  31st,  1904,  for 
value,  sold  and  transferred  the  same  to  the  defend- 
ant, William  P.  Kettenbach,  who  now  holds  the  legal 
title  thereto,  and  that  the  said  William  P.  Ketten- 
bach, or  none  of  the  defendants,  had  any  contract  or 
understanding  or  agreement  of  any  kind  or  nature 
for  the  purchase  of  said  tract  prior  to  the  time  the 
said  Wren  Pierce  filed  his  sworn  statement  and  made 
application  for  the  purchase  of  the  same  under  the 
timber  and  stone  laws  of  the  United  States. 

BENJAMIN  P.  BASHOR. 

That  prior  to  the  17th  day  of  June,  1903,  the  said 
Benjamin  P.  Bashor  filed  his  sw^orn  statement  and 
thereafter  acquired  title  to  lot  -1,  and  the  southwest 
[139]  quarter  of  the  southeast  quarter,  and  the 
south  half  of  the  southwest  quarter  of  section  24, 
township  39  N.,  R.  3  E.,  B.  M.,  and  thereafter  and  in 
due  course  of  business,  on  April  12,  1906,  for  value, 
the  said  Benjamin  P.  Bashor,  joined  therein  by  his 
wife,  Emma  C.  Bashor,  sold  and  transferred  the  said 
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land  to  the  defendant,  William  P.  Kettenbaeli,  who 
now  holds  the  legal  title  to  the  same,  and  the  said  de- 
fendant, William  F.  Kettenbach,  nor  any  of  the  de- 
fendants herein,  had  any  understanding,  contract  or 
agreement  with  the  said  Benjamin  F.  Bashor  for  the 
purchase  of  said  tract  of  land  prior  to  the  time  the 
said  Benjamin  F.  Bashor  filed  his  sworn  statement 
and  made  application  to  purchase  the  same,  or  prior 
to  the  time  the  said  Benjamin  F.  Bashor  acquired 
title  thereto. 

JOSEPH  B.  CLUTE. 
That  prior  to  June  17th,  1903,  the  said  Joseph  B. 
Clute  filed  his  sworn  statement  and  thereafter  ac- 
quired title  to  the  south  half  of  the  northeast  quarter 
and  the  east  half  of  the  southeast  quarter  of  section 
twenty-six  in  township  thirty-nine  North,  of  Range 
3  E.,  B.  M.,  and  thereafter,  in  due  course  of  business, 
on  June  17th,  1903,  for  value,  sold  and  transferred 
the  same  to  the  defendants,  William  P.  Kettenbach 
and  George  H.  Kester;  that  neither  the  said  William 
P.  Kettenbach  nor  the  said  George  H.  Kester,  or  any 
of  the  defendants  herein,  had  anv  contract  or  under- 
standing  or  agreement  of  any  kind  or  nature  for  the 
purchase  of  said  tract  prior  to  the  time  the  said 
Joseph  B.  Clute  filed  his  sworn  statement  or  prior 
to  the  time  the  said  Joseph  B.  Clute  acquired 
title  thereto;  that  the  said  William  P.  Kettenbach, 
nor  George  H.  Kester,  nor  either  thereof  now  hold 
the  legal  title  to  the  said  tract  of  land,  nor  did 
they  hold  the  legal  title  to  the  same  at  the  [140] 
time  of  the  institution  of  this  action,  or  the  filing  of 
the  original  bill  in  equity  of  the  complainant  herein, 
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or  at  the  time  of  the  filing  of  the  lis  pendens  in  this 
action. 

FEANCIS  M.  LONG. 
That  the  said  Francis  M.  Long,  prior  to  June  18, 
1903,  filed  his  sworn  statement  and  thereafter  ac- 
quired title  to  the  north  half  of  the  southwest  quarter 
and  north  half  of  the  southeast  quarter  of  section  13, 
township  39  North,  of  Range  3  E.,  B.  M.,  and  there- 
after, and  after  the  said  Francis  M.  Long  had  ac- 
quired title  to  said  tract  of  land,  with  his  wife,  Annie 
E.  Long,  on  August  9,  1904,  for  value,  by  warrant)^ 
deed  of  conveyance,  sold  and  transferred  the  said 
tract  of  land  to  William  F.  Kettenbacli,  and  the  legal 
title  to  the  same  now  stands  of  record  in  the  said 
AVilliam  F.  Kettenbach ;  that  the  said  William  F.  Ket- 
tenbach  had  no  contract,  understanding  or  agreement 
of  any  kind  or  nature  for  the  purchase  of  said  tract 
prior  to  the  time  the  said  Francis  M.  Long  filed  his 
sworn  statement  and  made  application  for  the  pur- 
chase of  the  same  under  the  timber  and  stone  laws 
of  the  United  States. 

JOHN  H.  LONG. 

That  the  said  John  H.  Long,  prior  to  June  18, 1903, 
filed  his  sworn  statement  and  application  to  purchase 
under  the  timber  and  stone  laws  of  the  United  States, 
lot  2  and  the  southwest  quarter  of  the  northeast 
quarter  and  the  south  half  of  the  northwest  quarter 
of  section  24,  township  39  N.,  E.  3  E.,  B.  M.,  contain- 
ing 156.14  acres,  and  thereafter  [141]  acquired 
title  to  the  same,  and  after  having  acquired  title  to 
said  tract  of  land,  to  wit :  On  July  21,  1904,  the  said 
John  H.  Long,  by  his  warranty  deed  of  conversance, 
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for  value,  and  in  due  course  of  business,  sold  and 
transferred  the  said  tract  of  land  to  William  F.  Ket- 
tenbach,  who  now  holds  the  legal  title  to  the  same, 
and  none  of  the  defendants  herein  had  any  contract, 
understanding  or  agreement  with  the  said  John  H. 
Long,  either  directly  or  indirectly,  for  the  purchase 
of  said  tract  of  land  prior  to  the  filing  of  his  sworn 
statement  therefor,  or  prior  to  the  said  John  H. 
Long  acquiring  title  to  the  same. 

BENJAMIN  F.  LONG. 

That  the  said  Benjamin  F.  Long,  prior  to  June  18, 
1903,  filed  his  sworn  statement  and  made  entry  under 
the  timber  and  stone  laws  of  the  United  States  for 
the  south  half  of  the  northwest  quarter  and  the  south 
half  of  the  northeast  quarter  of  section  13,  township 
39  N.,  B.  3  E.,  B.  M.,  containing  160  acres,  and  after 
acquiring  title  to  said  tract  of  land,  the  said  Ben- 
jamin F.  Long,  by  warranty  deed  of  conveyance,  on 
July  25,  1904,  sold  and  transferred  the  said  tract 
of  land,  for  value,  arid  in  due  course  of  business,  to 
the  defendant,  William  F.  Kettenbach,  who  now 
holds  the  legal  title  to  the  same,  and  that  the  said 
William  F.  Kettenbach,  nor  any  of  the  defendants 
herein,  had  any  contract,  agreement  or  understanding 
in  any  way  with  the  said  Benjamin  F.  Long  for  the 
purchase  of  said  tract  of  land  prior  to  the  said  Ben- 
jamin F.  Long  filing  his  sworn  statement  and  acquir- 
ing title  to  the  said  tract  of  land.     [142] 

BERTSEL  H.  FERRIS. 

That  the  said  Bertsel  H.  Ferris,  prior  to  June  26, 
1903,  filed  his  sworn  statement  and  made  entry  under 
the  timber  and  stone  laws  of  the  United  States  of 
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lot  3  and  the  northwest  quarter  of  the  southeast 
quarter  and  the  north  half  of  the  southwest  quarter 
of  section  24,  township  39  N.,  R.  3  E.,  B.  M.,  con- 
taining 148.10  acres,  and  thereafter  acquired  title 
to  the  same,  and  after  acquiring  title  to  said  tract  of 
land,  by  his  warranty  deed  of  conveyance,  on  the 
16th  day  of  January,  1907,  the  said  Bertsel  H.  Fer- 
ris, joined  therein  by  his  wife,  Mabel  Ferris,  for 
value,  duly  sold  and  transferred  said  tract  of  land  to 
the  defendant,  William  F.  Kettenbach,  who  now 
holds  the  legal  title  to  the  same,  and  that  neither  the 
said  William  F.  Kettenbach,  nor  any  of  the  defend- 
ants herein,  had  any  contract,  agreement  or  under- 
standing with  the  said  Bertsel  H.  Ferris  for  the  pur- 
chase of  said  tract  of  land  prior  to  the  said  Bertsel 
H.  Ferris  filing  his  sworn  statement  and  application 
to  purchase  the  same,  and  prior  to  his  acquiring  title 
thereto. 

GEORGE  RAY  ROBINSON. 
That  the  said  George  Ray  Robinson,  prior  to  June 
26,  1903,  filed  his  sworn  statement  and  application  to 
purchase  under  the  timber  and  stone  laws  of  the 
United  States,  the  north  half  of  the  northwest  quar- 
ter and  the  north  half  of  the  northeast  quarter  of  sec- 
tion 26,  township  39  N.,  R.  3  E.,  B.  M.,  containing 
160  acres,  and  thereafter  acquired  title  thereto,  and 
after  acquiring  title  to  the  same,  by  his  warranty  deed 
of  conveyance,  on  the  16th  day  of  October,  1905,  for 
value,  and  in  due  course  of  business,  sold  and  trans- 
ferred the  said  tract  of  land  [143]  to  the  defend- 
ant, William  F.  Kettenbach,  who  now  holds  the  legal 
title  to  the  same,  and  the  said  defendant,  William  F. 
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Kettenbacli,  nor  any  of  the  defendants  herein,  had 
any  contract  or  agreement,  either  directly  or  in- 
directly, or  any  understanding  with  the  said  George 
Ray  Robinson  for  the  purchase  of  the  said  tract 
prior  to  the  filing  of  his  sworn  statement,  or  prior  to 
his  acquiring  title  thereto. 

CHARLES  W.  TAYLOR. 

That  the  said  Charles  W.  Taylor,  prior  to  the  11th 
day  of  July,  1904,  filed  his  sworn  statement  and  ap- 
plication to  purchase  under  the  timber  and  stone 
laws  of  the  United  States,  lots  1,  2,  and  east  half  of 
northwest  quarter  of  section  30,  township  38  N.,  R. 
6  E.,  B.  M.,  containing  157.80  acres,  and  thereafter 
acquired  title  to  the  same,  and  after  having  acquired 
title  to  the  said  tract  of  land,  by  his  warranty  deed 
of  conveyance,  on  the  12th  day  of  July,  1904,  for 
value,  duly  sold  and  transferred  to  the  defendants 
William  F.  Kettenbach  and  George  H.  Kester  said 
tract  of  land,  who  now  hold  the  legal  title  thereto, 
and  that  neither  the  said  defendants,  William  P. 
Kettenbach  nor  George  H.  Kester,  nor  any  of  the 
defendants  herein,  had  any  contract  or  agreement 
with  the  said  Charles  W.  Taylor  prior  to  the  filing  of 
his  sworn  statement  or  prior  to  the  acquiring  of  title 
toThe  said  tract  of  land,  for  the  purchase  of  the  same, 
either  directly  or  indirectly. 

JACKSON  O'KEEFE. 

That  the  said  Jackson  O'Keefe,  prior  to  the  11th 
day  of  July,  1904,  filed  his  sworn  statement  and  ap- 
plication for  the  purchase,  under  the  timber  and 
stone  laws  of  the     [144]     United  States,  of  the  east 
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half  of  the  southwest  quarter,  and  the  west  half  of 
the  southeast  quarter  of  section  23,  township  38  N., 
E.  5  E.,  B.  M.,  and  thereafter  acquired  title  to  the 
same,  and  after  having  acquired  title  to  said  tract  of 
land,  by  his  warranty  deed  of  conveyance,  for  value, 
and  in  due  course  of  business,  duly  sold  and  trans- 
ferred the  same  to  the  defendants,  William  F.  Ket- 
tenbach  and  George  H.  Kester,  who  now  hold  the 
legal  title  thereto,  and  the  said  defendants,  nor  either 
thereof,  had  any  contract,  or  agreement,  or  under- 
standing of  any  kind  or  nature,  for  the  purchase  of 
said  tract  of  land  prior  to  the  filing  of  the  sworn 
statement  of  the  said  Jackson  O'Keefe  therefor,  or 
prior  to  his  acquiring  title  to  the  same. 

JOSEPH  H.  PRENTICE. 

That  the  said  Joseph  H.  Prentice,  prior  to  the  11th 
day  of  July,  1904,  filed  his  sworn  statement  and  ap- 
plication under  the  timber  and  stone  laws  of  the 
United  States,  for  the  purchase  of  lots  1  and  2  and 
the  east  half  of  the  northwest  quarter  of  section  18, 
township  38  N.,  R.  6  E.,  B.  M.,  containing  156.60 
acres,  and  thereafter  acquired  title  to  the  same,  and 
after  acquiring  title  to  said  tract  of  land,  by  war- 
ranty deed  of  conveyance,  the  said  Joseph  H.  Pren- 
tice, joined  therein  by  his  wife,  Emma  A.  Prentice, 
on  the  25th  day  of  July,  1904,  for  value,  and  in  due 
course  of  business,  sold  and  transferred  the  said  tract 
of  land  to  Jackson  O'Keefe,  who  thereafter,  and  in 
due  course  of  business  and  for  value,  on  Julv  30th, 
1904,  by  his  warranty  deed  of  conveyance  sold  and 
transferred  the  said  tract  of  land  to  [145]  the  de- 
fendants, William  F.  Kettenbach  and  George  H. 
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Kester,  who  now  hold  the  legal  title  to  the  same ;  that 
the  defendants,  or  neither  thereof,  had  no  contract 
or  understanding  or  agreement  of  any  kind  or  nature 
with  the  said  Jackson  O'Keefe,  or  with  the  said 
Joseph  H.  Prentice,  for  the  purchase  of  said  tract 
of  land  prior  to  the  filing  of  the  said  sworn  statement 
of  the  said  Joseph  H.  Prentice  therefor,  or  prior  to 
his  acquiring  title  to  said  tract  of  land. 

FiRED  E.  JUSTICE. 
That  the  said  Fred  E.  Justice,  prior  to  the  13th  day 
of  July,  190i4,  filed  his  sworn  statement  and  applica- 
tion to  purchase  under  the  timber  and  stone  laws  of 
the  United  States,  the  east  half  of  the  northeast  quar- 
ter and  the  east  half  of  the  southeast  quarter,  section 
20,  township  38  N.,  R.  6  E.,  B.  M.,  and  thereafter 
acquired  title  to  the  same,  and  after  acquiring  title 
to  said  tract  of  land,  by  his  warranty  deed  of  convey- 
ance, on  the  13th  day  of  July,  1904,  for  value,  and  in 
due  course  of  business,  sold  and  transferred  the  said 
tract  of  land  to  the  defendants,  William  F.  Ketten- 
bach  and  George  H.  Kester,  who  now  hold  the  legal 
title  to  the  same,  and  that  the  said  defendants,  nor 
either  thereof,  had  any  contract,  understanding  or 
agreement  with  the  said  Fred  E.  Justice  for  the  said 
tract  of  land  prior  to  the  filing  of  his  sworn  statement 
therefor,  or  prior  to  his  acquiring  title  to  the  same. 

EDGAR  H.  DAMMARELL. 
That  the  said  Edgar  H.  Dammarell,  prior  to  July 
25,  1904,  filed  his  sworn  statement  and  application 
[146]  to  purchase  under  the  timber  and  stone  laws 
of  the  United  States,  the  northeast  quarter  of  section 
19,  township  38  N.,  R.  6  E.,  B.  M.,  containing   160 
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acres,  and  thereafter  acquired  title  thereto,  and  after 
acquiring  title  to  said  tract  of  land,  by  his  warranty 
deed  of  conveyance,  joined  therein  by  his  wife,  Nellie 
M.  Dammarell,  on  the  26th  day  of  July,  1904,  for 
value,  and  in  due  course  of  business,  sold  and  trans- 
ferred the  said  tract  of  land  to  Jackson  O'Keefe,  and 
thereafter,  on  July  30th,  1904,  the  said  Jackson 
O'Keefe,  for  value  and  in  due  course  of  business,  by 
his  warranty  deed  of  conveyance,  sold  and  trans- 
ferred the  said  tract  of  land  to  the  defendants,  Will- 
iam r.  Kettenbach  and  George  H.  Kester,  who  now 
hold  the  legal  title  to  the  same,  and  that  the  defend- 
ants, nor  either  thereof,  had  any  contract,  under- 
standing or  agreement  with  the  said  Edgar  H.  Dam- 
marell or  the  said  Jackson  O'Keefe,  or  either  there- 
of, for  the  purchase  of  the  said  tract  of  land,  prior 
to  the  filing  of  the  sworn  statement  of  the  said 
Edgar  H.  Dammarell,  or  prior  to  his  acquiring  title 
thereto. 

EDGAR  J.  TAYLOR. 
That  prior  to  July  11,  1904,  the  said  Edgar  J. 
Taylor  filed  his  sworn  statement  and  application  to 
purchase  under  the  timber  and  stone  laws  of  the 
United  States,  lots  3,  4,  and  the  east  half  of  the 
southwest  quarter  of  Section  18,  Township  38  N., 
R.  6  E.,  B.  M.,  containing  157  acres,  and  thereafter 
acquired  title  to  the  same,  and  after  acquiring  title 
to  said  tract  of  land,  by  his  warranty  deed  of  convey- 
ance, on  July  12,  1904,  sold  and  transferred  the  said 
tract  of  land  to  the  defendants,  William  F.  Ketten- 
bach and  George  H.  Kester,  who  now  hold  the  legal 
title     [147]     to  the  same,  and  the  said  defendants, 
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nor  either  thereof,  had  any  contract,  understanding, 
or  agreement  with  the  said  Edgar  J.  Taylor,  either 
directly  or  indirectly,  for  the  purchase  of  said  tract 
of  land,  prior  to  the  filing  of  his  sworn  statement 
and  application  to  purchase  the  same,  and  prior  to 
his  acquiring  title  thereto. 

4. 
That  the  said  defendant,  William  Dwyer,  has  and 
never  did  have  any  interest  in  or  to  the  said  tracts 
of  land,  of  any  kind  or  nature,  and  the  said  William 
Dwyer  enters  a  disclaimer  of  an}^  part  or  portion  of 
said  tracts  of  land,  or  either  thereof. 

THIRD. 

For  a  further,  separate  and  third  defense,  these 
defendants,  and  each  thereof,  allege: 

1. 

That  the  perjury,  subornation  of  perjury  and 
conspiracy  alleged  and  pleaded  in  complainant's 
amended  bill  in  equity,  are  barred  by  the  provisions 
of  Sections  1043  and  1044,  Revised  Statutes  of  the 
United  States  of  America. 

2. 

These  defend'ants  deny  all  unlawful  combination, 
confederacy  and  conspiracy  in  said  bill  charged, 
without  that  any  other  matter  or  thing  material  or 
necessary  for  these  defendants  to  make  answer  unto 
and  not  herein  and  hereby  well  or  sufficiently  an- 
swered unto,  confessed  or  avoided,  traversed  or  de- 
nied, is  true  to  the  knowledge  or  [148]  belief  of 
these  defendants,  all  which  matters  and  things  these 
defendants  are  ready  to  aver,  maintain  and  prove, 
as  this  Honorable  Court  shall  direct,  and  humblv 
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pray  to  be  llence  dismissed  with  their  reasonable 
costs  and  charges  in  this  behalf  most  wrongfully 
sustained. 

WILLIAM  F.  KETTENBACH, 
GEO.  H.  KESTER, 
WILLIAM  DWYER, 

Defendants. 
GEO.  W.  TANNAHILL, 
Solicitor    for    Defendants,    Residing   at    Lewiston, 
Idaho.     [149] 

State  of  Idaho, 

County  of  Nez  Perce, — ^ss. 

William  F.  Kettenbach,  George  H.  Kester,  and 
William  Dwyer,  being  duly  sworn,  depose  and  say: 
That  they  have  read  the  foregoing  answer  sub- 
scribed by  them  and  know  the  contents  thereof,  and 
that  the  same  is  true  of  their  own  knowledge,  ex- 
cept as  to  matters  which  are  therein  stated  to  be 
upon  their  information  or  belief,  and  as  to  those 
matters  that  they  believe  it  to  be  true. 

WILLIAM  F.  KETTENBACH. 

GEORGE  H.  KESTER. 

WILLIAM  DWYER. 

Subscribed  and  sw^orn  to  before  me  this  31st  day 
of  December,  1909. 

SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 

[Endorsed] :     Filed     January    5,    1910.    A.     L. 
Richardson,  Clerk.     [150] 
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In  the  Circuit  Court  of  the  United  States^  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQiUHTY— No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE ROBNETT,  FRANK  W.  KETTEN- 
BACH, 

Defendants. 

Replication  to  Answer  [of  Messrs.  Kettenbach, 
Kester  and  Dwyer]. 

Replication  of  complainant,  in  the  above-entitled 
cause,  to  the  answer  of  defendants  William  F.  Ket- 
tenbach, George  H.  Kester,  and  Williami  Dwyer,  to 
the  complainant's  amended  bill  of  complaint. 

This  replicant,  saving  and  reserving  to  itself  all 
advantage  of  exception  to  the  manifold  insufficien- 
cies, errors  and  uncertainties  of  the  answer  of  the 
said  defendants,  William  F.  Kettenbach,  George  H. 
Kester  and  William  Dwyer,  for  replication  thereto, 
says:  That  it  will  aver,  maintain  and  prove  its  said 
bill  of  complaint  to  be  true  and  sufficient,  and  that 
the  said  answer  of  the  said  defendants,  William  F. 
Kettenbach,  George  F.  Kester  and  William  Dwyer 
is  untrue,  evasive  and  insufficient;  wherefore,  it 
prays  relief  as  in  its  said  amended  bill  set  forth. 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 

Solicitor  for  Complainant. 
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[Endorsed] :   Piled   February   7th,   1910.     A.    L. 
Richardson,  Clerk.     [151] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE ROBNETT,  FRANK  W.  KETTEN- 
BACH, 

Defendants. 

Replication  to  Answer  and  Disclaimer  [of  William 

Dwyer]. 

Replication  of  complainant,  in  the  above-entitled 
cause,  to  the  answer  and  disclaimer  of  William 
Dwyer,  defendant. 

This  replicant,  saving  and  reserving  all  advan- 
tage of  exception  to  the  manifold  insufficiencies  of 
said  answer  and  disclaimer  of  the  said  defendant, 
William  Dwyer,  for  replication  thereto,  saith :  That 
it  will  ever  aver,  maintain  and  prove  its  said  bill  to 
be  true  and  sufficient  in  law,  and  that  said  answer 
and  disclaimer  is  untrue  and  insufficient;  wherefore, 
replicant  prays  relief  as  in  said  amended  bill  of 
complaint  set  forth. 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 

Solicitor  for  Complainant. 
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[Endorsed] :    Filed   Februaiy   7tli,    1910.     A.    L. 
Eichardson,  Clerk.     [152] 


[Praecipe  for  Entry  of  Appearance  of  C.  W.  Robnett 

in  Case  No.  388.] 

Spokane,  Wash.,  April  7th,  1910. 
A.  L.  Eichardson, 

Clerk  of  U.  S.  Court, 
Boise,  Idaho. 
Dear  Sir: 

Please  enter  my  general  appearance  in  the  follow- 
ing ^ause: 

Equity— Ko.  388. 

UNITED  STATES 

vs. 

WM.  F.  KETTENBACH  et  al. 

Yours, 

C.  W.  EOBNETT, 
Defendant. 

[Endorsed] :  Filed  April  16,  1910.     A.  L.  Eich- 
ardson, Clerk.     [153] 


[Application  of  Messrs.  Kettenbach,  Kester  and 
Dwyer  to  File  Fourth  Defense  and  Plea  in  Bar 
to  Amended  Bill.] 

In  the  Circuit  Court  of  the  United  States  ivithin 
and  for  the  District  of  Idaho,  Northern  Division, 

No.  388. 

THE  UNITED  STATES  OF  AMEEICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH,  GEO.  H.   KES- 
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TEE,    and    WILLIAM    DWYEE,    CLAR- 
ENCE  W.    EOBNETT,    and   FRANK   W. 

KETTENBACH, 

Defendants. 

APPLICATION  TO  FILE  FOURTH  DEFENSE 
AND  PLEA  IN  BAR  TO  COMPLAINANT'S 
AMENDED  BILL  IN  EQUITY  ON  FILE 
HEREIN. 

Come  now  the  defendants  herein,  William  F. 
Kettenbach,  George  H.  Kester  and  William  Dwyer, 
and  present  their  fourth  defense  and  plea  in  bar, 
and  ask  that  they  be  permitted  to  file  the  same  on 
the  grounds  and  for  the  following  reasons : 

1. 

That  the  said  fourth  defense  and  plea  in  bar  is 
material,  relevant  and  competent  and  a  proper  de- 
fense to  be  interposed  and  pleaded  to  the  complain- 
ant's amended  bill  in  equit}^  on  file  herein. 

2. 

That  the  issues  raised  by  the  said  fourth  defense 
and  plea  in  bar  cannot  be  tried  or  determined  unless 
the  same  are  affirmativel}^'  pleaded. 

This  application  is  made  and  based  on  the  com- 
plainant's amended  bill  in  equity  on  file  herein,  the 
defendants'  fourth  defense  and  plea  in  bar  herewith 
presented  for  filing  and  all  the  files  and  records  in 
the  above-entitled  cause. 

OEO.  W.  TANNAHILL, 
Solicitor    for    Defendants,    Residing    at    Lewiston, 

Idaho. 
State  of  Idaho, 
County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
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says  that  he  is  the  solicitor  for  the  def endiants  above 
named,  that  the  foregoing  application  is  made  in 
good  faith,  and  not  for  purpose  of  delay  and  is  as 
affiant  verily  believes  well  founded  in  point  of  law. 

GEO.  W.  TANNAHILL.     [154] 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
Mav,  A.  D.  1910. 

[N.  P.  Seal]  GEO.  E.  ERB, 

Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 

[Endorsed] :  Filed  May  9,  1910.     A.  L.  Richard- 
son, Clerk.     [155] 


In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE ROBNETT,  FRANK  W.  KETTEN- 
BACH, 

Defendants. 

Fourth  Defense  and  Plea  in  Bar  [of  Messrs. 
Kettenbach,  Kester  and  Dwyer]. 

To  the  Honorable  the  Judges  of  the  Circuit  Court 
of  tlie  United  States,  for  the  District  of  Idaho : 
Come  now  the  defendants  William  F.  Kettenbach, 
George  H.  Kester  and  William  Dwyer,  by  leave  of 
court  first  had  and  obtained,  and  file  this  their  fur- 
ther, separate  and  fourth  defense  and  plea  in  bar  to 
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eoni'plainant's  amended  bill  in  equity  on  file  herein, 
and  respectfull}'-  represent  to  this  Court  as  follows: 

1. 

That  each  and  all  of  the  conveyances  made  by  the 
various  entrymen  to  the  defendants  herein  have 
been  conveyed  by  warranty  deeds  or  by  instruments 
in  writing,  by  which  their  title  to  the  said  tracts  of 
land  was  warranted,  and  the  defendants  conveying 
the  same  to  the  various  transferees  are  liable  on 
their  warranties  in  case  the  title  fails,  and  bv  reason 
thereof,  in  addition  to  their  equity  of  redemption 
in  the  lands  held  by  Idaho  [156]  Trust  Com- 
pany, the  defendiants  herein  have  an  interest  in  all 
of  the  land  in  controversy  which  has  been  conveyed 
by  them  by  reason  of  their  warranty  contained  in 
the  deeds,  and  conveyances  made,  executed  and 
placed  of  record,  and  delivered  to  the  various  pur- 
chasers. 

2. 

That  heretofore,  on  the  13th  day  of  July,  A.  D. 
1905,  in  the  United  States  District  Court  within  and 
for  the  Central  Division,  District  of  Idaho,  in  the 
case  of  The  United  States  of  America  vs.  Jackson 
O'Keefe,  William  Dwyer,  George  H.  Kester  and 
William  F.  Kettenbach,  a  Grand  Jury,  then  in  ses- 
sion, returned  an  indictment  against  these  defend- 
ants, William  F.  Kettenbach,  George  H.  Kester  and 
William  Dwyer,  charging  conspiracy  to  defraud  the 
United  States  in  violation  of  section  5440,  R.  S.  U.  S., 
in  wdiich  indictment,  and  in  Count  One  thereof,  the 
charges  against  these  defendants  are  in  substance, 
as  follows: 
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^^That  heretofore,  to  wit:  On  the  2'5th  dav  of 
April,  1904,  at  the  place  aforesaid,  Jackson 
O'Keefe,  William  Dwyer,  George  H.  Kester  and 
William  F.  Kettenbach,  and  other  persons  to 
the  Grand  Jury  unknown,  did  falsely,  unlaw- 
fully and  wickedly  conspire,  combine,  con- 
federate and  agree  together  among  themselves 
to  defraud  the  United  States  of  the  title  and 
possession  of  large  tracts  of  land  situated  in  the 
Count}^  of  Shoshone,  and  State  and  District  of 
Idaho,  and  of  great  value,  of  which  the  follow- 
ing described  land  is  a  part,  viz. :  All  that  tract 
or  parcel  of  land  described  as  follows,  to  w^it: 
Lots  One  and  Two  and  the  East  Half  of  the 
Northwest  Quarter  of  Section  Thirty,  Township 
Thirty-eight,  North  of  Range  Six,  East  of  Boise 
Meridian,  in  the  County  of  Shoshone,  and  State 
and  District  of  Idaho,  by  means  of  false,  fraudu- 
lent, untrue  and  illegal  entries  of  said  lands 
under  the  laws  of  the  United  States,  the  said 
lands  being  then  and  there  public  lands  of  the 
United  States  open  to  entry  and  sale  under  said 
laws  of  the  United  States  at  the  local  land  office 
of  the  United  States  at  said  city  of  Lewiston 
in  said  State  and  District  of  Idaho.  That  ac- 
cording to  and  in  pursuance  [157] .  .  of  said 
conspiracy,  combination,  confederation  and 
agreement  among  themselves  had  as  aforesaid, 
and  to  effect  the  object  of  said  conspiracy,  the 
said  Jackson  O'Keefe,  William  Dwyer,  George 
H.  Kester  and  William  F.  Kettenbach  did  on 
said  25th  day  of  April,  1904,  at  the  City  of  Lew- 
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iston  in  the  County  of  Nez  Perce,  in  the  State 
and  District  of  Idaho,  and  within  the  jurisdic- 
tion of  this  court,  fraudulently,  unlawfully  and 
corruptly  persuade  and  induce  one  Charles 
W.  Taylor  of  said  District  then  and  there  being, 
to  take  his  corporal  oath  and  be  then  and  there 
sworn  before  one  J.  B.  West,  who  was  then  and 
there  the  duly  appointed,  qualified  and  acting 
Register  of  the  United  States  Land  Office  at 
said  City  of  Lewiston,  in  said  Lewiston  Land 
District,  and  who  was  then  and  there  an  officer 
and  person  having  due  and  competent  au- 
thority to  administer  said  oath  and  who  did 
then  and  there  administer  said  oath  to  the 
said  Charles  W.  Taylor.  That  a  certain  writ- 
ten affidavit  and  statement  by  him,  the  said 
Charles  W.  Taylor,  then  and  there  made, 
sworn  to  and  subscribed,  was  true,  which  said 
w^ritten  affidavit  and  statement  then  and  there 
subscribed  and  sworn  to  by  him,  the  said 
Charles  W.  Taylor,  at  the  request  and  by  the 
procurement  of  them,  the  said  Jackson  O'Keefe, 
William  Dwyer,  George  H.  Kester  and  William 
F.  Kettenbach,  as  aforesaid,  was  then  and  there 
in  a  case  in  which  a  law  of  the  United  States 
authorized  an  oath  to  be  administered  and  that 
said  written  affidavit  and  statement  was  then 
and  there  required  of  him,  the  said  Charles  W. 
Taylor,  by  law,  and  the  rules  and  regulations 
of  the  Literior  Department  and  the  General 
Land  Office  of  the  United  States,  which  said 
written  affidavit  and  statement  w^as  then  and 
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there  that  certain  written  application  to  the 
Register  of  the  United  States  Land  Office,  at 
said  City  of  Lewiston,  duly  made  and  filed  by 
him,  the  said  Charles  W.  Taylor,  in  the  United 
States  Land  Office  at  said  City  of  Lewiston,  on 
the  25th  day  of  April,  1904,  whereb.y  he,  the 
said  Charles  W.  Taylor,  duly  applied  to  the  said 
Register  of  the  said  United  States  Land  Office 
at  said  City  of  Lewiston,  to  enter  and  purchase 
under  that  certain  Act  of  Congress  approved 
June  3,  1878,  entitled 

^  "  'Aw  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada,  and  in 
Washington  Territor}^'  amended  by  that  certain 
Act  of  Congress  approved  August  4,  1893,  en- 
titled: ^An  Act  to  authorize  the  entry  of  lands 
chiefly  valuable  for  building  stone  under  the 
placer  mining  law^s,'  the  land  hereinbefore  de- 
scribed, to  wit:  Lots  One  and  Two  and  the  East 
Half  of  the  Northwest  Quarter  of  Section 
Thirty,  Township  Thirtv-eight  North  of  Range 
Six,  East  of  Boise  Meridian,  situate  within  the 
District  of  lands  subject  to  entry  and  sale  under 
the  public  land  laws  of  the  United  States,  at 
the  said  United  States  Land  Office  at  Lewiston, 
Idaho,  and  which  written  affidavit  and  state- 
ment sworn  to  as  aforesaid,  he,  the  said  Charles 
W.  Taylor,  and  the  said  Jackson  O'Keefe,  Will- 
iam Dwyer,  George  H.  Kester  and  William  F. 
Kettenbach,  [158]  and  each  of  them,  did 
then  and  there  know  to  be  false,  fraudulent  and 
untrue.     *     *     *" 
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Which  indictment  was  and  is  numbered  605,  and 
which  indictment  was  then  and  there  on  the  said 
13th  day  of  July,  1905,  duly  and  regularly  filed  in 
the  above-entitled  court  and  now  remains  of  record 
therein,  and  which  indictment  contains  Count  One, 
involving  the  entry  of  Charles  W.  Taylor  and  the 
land  hereinbefore  described,  and  Count  Two  thereof 
contains  the  same  allegations  as  appear  in  Count 
One  and  hereinbefore  pleaded,  involving  the  entry 
of  Edgar  H.  Dammarell,  embracing  the  northwest 
quarter  of  section  19,  township  38  north  of  range 
6  E.,  B.  M.  Count  Three  thereof  contains  the  same 
allegations  as  appear  in  Count  One  and  involves 
the  entry  of  Edgar  J.  Taylor,  embracing  Lots  3  and 
4,  and  the  east  half  of  the  southwest  quarter  of  sec- 
tion 18,  township  38  north  of  range  6  E.,  B.  M. 
The  Fourth  Count  thereof  involves  the  entrv  of 
Joseph  H.  Prentice,  and  embraces  lots  1  and  2  and 
the  east  half  of  the  northwest  quarter  of  section  18, 
township  38  north  of  range  6  E.,  B.  M.,  and  which 
count  contains  the  same  allegations  as  are  contained 
in  Count  One  hereof. 

3. 

INDICTMENT  NO.  607. 
That  heretofore,  on  the  13th  day  of  July,  A.  D. 
1905,  in  the  District  Court  of  the  United  States,  with- 
in and  for  the  Central  Division  of  the  District  of 
Idaho,  a  Grand  Jury  duly  sworn  and  empaneled, 
returned  an  indictment  against  the  defendants, 
William  Dwyer,  George  H.  Kester  and  William  F. 
Kettenbach,  charging  the  said  defendants  with  con- 
spiracy to  defraud  the  United  States  in  violation  of 
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section  5440,  R.  S.  U.  S.,  consisting  of  [159]  Counts 
One,  Two,  and  Three,  wliich  said  indictment  is  No. 
e07,  returned  by  the  Grand  Jury  and  filed  by  the 
Clerk  of  the  above-entitled  court  on  the  said  13th 
daj"  of  July,  1905,  and  now  appears  on  file  therein, 
and  which  indictment  is  here  referred  to  and  made 
a  part  hereof  as  fully  as  if  here  set  out. 

That  in  Count  One  of  said  indictment  there  ap- 
pears substantially  the  same  allegation  as  to  con- 
spiracy, fraud,  perjury  and  subornation  of  perjury 
as  appears  in  the  first  count  of  Indictment  No.  605, 
hereinbefore  pleaded,  set  out  and  referred  to,  with 
the  exception  that  the  name  of  the  entryman  is  Row- 
land A.  Lambdin,  and  the  land  involved  is  described 
as  southwest  quarter  of  section  29,  township  42  north 
of  range  1  west  of  Boise  meridian,  with  other  land. 

That  in  Count  Two  of  said  indictment  No.  607 
there  appears  substantially  the  same  allegation  as  in 
Count  One  of  Indictment  No.  605,  except  that  the 
name  of  the  entryman  is  Fred  W.  Shaeffer,  and  the 
land  is  described  as  the  east  half  of  the  northwest 
quarter  and  the  southwest  quarter  of  the  northeast 
quarter,  and  the  northwest  quarter  of  the  southeast 
quarter  of  section  twenty-seven,  township  40  north 
of  range  1  west  of  the  Boise  meridian,  with  other 
land. 

That  in  Count  Three  of  said  Indictment  No.  607 
there  appears  substantially  the  same  allegation  as  in 
Count  One  of  Indictment  No.  605,  except  that  the 
name  of  the  entryman  is  given  as  Ivan  R.  Cornell, 
and  the  land  involved  is  described  as  lots  6  and  7 
and  the  cast  half  of  the  southwest  quarter  of  section 
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twenty-seven,  township  40  north  of  range  1  west  of 
Boise     [160]     meridian,  with  other  lands. 

4. 

INDICTMENT  NO.  615. 

That  in  the  District  Court  of  the  United  States, 
within  and  for  the  Northern  Division,  District  of 
Idaho,  on  the  6th  day  of  November,  1905,  a  Grand 
Jury,  duly  sworn  and  empaneled,  returned  an  in- 
dictment against  the  defendants,  William  F.  Ketten- 
bach, George  H.  Kester  and  William  Dwyer,  charg- 
ing these  defendants  with  conspiracy  to  defraud  the 
United  States  in  violation  of  section  5440,  R.  S.  U. 
S.,  which  indictment  is  numbered  615,  returned  by 
the  Grand  Jury  and  filed  by  the  clerk  of  the  above- 
entitled  court  November  6,  1905,  and  now  remains 
on  file  therein,  which  said  indictment  is  here  referred 
to  and  made  a  part  hereof  as  fully  as  if  here  set  out. 

That  said  indictment  contains  five  counts,  the  first 
thereof  involving  the  entry  of  Edward  M.  Lewis,  and 
in  which  count  substantially  the  same  allegations 
are  made  as  in  Count  One  of  Indictment  No.  605, 
with  the  exception  that  the  name  of  the  entryman 
is  different  and  the  land  involved  is  described  as  the 
north  half  of  the  northeast  quarter  and  the  south- 
west quarter  of  the  northeast  quarter  of  section  19, 
township  39  north  of  range  5  east  of  Boise  meridian, 
with  other  lands. 

That  in  Count  Two  of  said  indictment  appears  sub- 
stantially the  same  allegation  as  appears  in  Count 
One  of  Indictment  No.  605,  hereinbefore  pleaded, 
except  that  the  name  of  the  entryman  is  given  as 
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Hiram  F.  Lewis,  and  the  land  involved  is  described 
as  the  northwest  quarter  of  section  20,  township  38, 
north  of  range  5,  east  of  Boise  meridian,  with  other 
land.     [161] 

That  in  Count  Three  thereof  substantially  the 
same  allegations  are  made  as  appear  in  Count  One 
of  Indictment  No.  605,  except  that  the  name  of  the 
entryman  is  given  as  Charles  Carey,  and  the  land 
involved,  with  other  land,  is  described  as  north  half 
of  northeast  quarter,  and  the  north  half  of  the  north- 
west quarter  of  section  15,  township  38,  north  of 
range  6,  East  of  Boise  meridian. 

That  in  Count  Four  thereof  substantially  the 
same  allegations  appear  as  in  Count  One  of  Indict- 
ment No.  605,  except  that  the  name  of  the  entryman 
is  given  as  Guy  L.  Wilson,  and  the  land,  with  other 
lands,  is  described  as  lots  3  and  4,  and  the  northeast 
quarter  of  the  southwest  quarter,  and  the  northwest 
quarter  of  the  southeast  quarter,  of  section  19,  town- 
ship 39,  north  of  range  five,  east  of  Boise  meridian. 

That  in  Count  Five  of  said  indictment  appear  sub- 
stantially the  same  allegations  as  in  Count  One  of 
Indictment  No.  605,  with  the  exception  that  the 
name  of  the  entryman  is  given  as  Finances  A.  Justice, 
and  the  land,  with  other  land,  is  described  as  lots 
3  and  4,  and  the  east  half  of  the  southwest  quarter 
of  section  19,  township  38,  north  of  range  6,  east 
of  the  Boise  meridian. 

5. 
INDICTMENT  NO.  617. 

That  heretofore,  in  the  United  States  District 
Court  for  the  Northern  Division,  District  of  Idaho, 
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on  the  6th  day  of  November,  1905,  a  Grand  Jury, 
duly  and  regularly  empaneled  and  sworn,  returned 
an  indictment  against  the  defendant  William  F. 
Kettenbach,  with  William  B.  Benton  and  Clarence 
W.  Robnett,  charging  the  defendants  with  the  crime 
of  conspiracy  to  defraud  the  [162]  United  States 
in  violation  of  section  5440,  E.  S.  U.  S.,  which  indict- 
ment is  numbered  617,  returned  by  the  Grand  Jury 
and  filed  by  the  clerk  of  the  above-entitled  court 
on  November  6th,  1905,  and  now  appears  of  record 
therein,  which  indictment  is  here  referred  to  and 
made  a  part  hereof  as  fully  as  if  here  set  out. 

That  in  said  indictment  appear  Counts  One,  Two 
and  Three,  and  in  each  of  said  counts  there  appears 
substantially  the  same  allegation  as  appears  in  Count 
One  of  Indictment  No.  605,  except  that  the  name  of 
the  entryman  in  Count  One  of  said  indictment  is 
given  as  John  H.  Long,  and  the  land  is  described 
as  lot  2,  southwest  quarter  of  the  northeast  quarter, 
and  the  south  half  of  the  northwest  quarter  of  sec- 
tion 24,  township  39,  north  of  range  3,  east  of  Boise 
meridian,  and  in  Count  Two  the  name  of  the  entry- 
man  is  given  as  Francis  M.  Long  and  the  land  is 
described  as  the  north  half  of  the  southwest  quarter 
and  north  half  of  the  southeast  quarter  of  section 
13,  township  29,  north  of  range  3,  east  of  Boise  merid- 
ian; and  in  Count  Three  the  name  of  the  entryman 
is  given  as  Benjamin  F.  Long  and  the  land  is  de- 
scribed as  the  south  half  of  the  northwest  quarter 
and  the  south  half  of  the  northeast  quarter  of  sec- 
tion 13,  township  39,  north  of  range  3  E.,  B.  M., 
together  with  other  lands. 
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6. 
INDICTMENT  NO.  618. 

That  in  the  District  Court  of  the  United  States 
within  and  for  the  District  of  Idaho,  Northern  Divi- 
sion, on  the  6th  day  of  November,  1905,  a  Grand 
Jury,  duly  and  regularly  empaneled  and  sworn, 
returned  an  indictment  against  two  of  the  defend- 
ants herein,  to  wit:  George  H.  [163]  Kester  and 
William  F.  Kettenbach,  together  with  Fred  Emery 
and  C.  W.  Colby,  charging  the  said  defendants  with 
conspiracy  to  defraud  the  United  States  in  violation 
of  section  5440,  E.  S.  U.  S.,  which  said  indictment  is 
No.  618,  returned  b}^  the  Grand  Jury,  and  filed  by 
the  clerk  of  the  above-entitled  court  on  November 
6th,  1905,  and  now  appears  on  file  therein,  which  in- 
dictment is  here  referred  to  and  made  a  part  hereof 
as  fully  as  if  here  set  out. 

That  said  indictment  contains  Counts  One  and 
Two,  and  in  each  of  said  counts  appear  substantially 
the  same  allegations  ^s  appear  in  Count  One  of  In- 
dictment No.  605,  except  that  the  name  of  the  entry- 
man  in  Count  One  thereof  is  given  as  James  C. 
Evans,  and  the  land  is  described  as  the  south  half 
of  the  northwest  quarter  and  the  west  half  of  the 
southwest  quarter  of  section  25,  township,  39  north 
of  range  3,  east  of  Boise  meridian,  with  other  lands, 
and  in  Count  Two  thereof  the  name  of  the  entry- 
man  is  designated  as  Charles  Dent,  and  the  land  is 
described  as  the  north  half  of  the  northeast  quarter, 
and  the  north  half  of  the  northwest  quarter,  of  sec- 
tion 14,  in  township  39,  north  of  range  3,  east  of 
Boise  meridian,  with  other  lands. 
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7. 
INDICTMENT  NO.  635. 

That  in  the  United  States  District  Court  for  the 
Central  Division,  District  of  Idaho,  on  the  22d  day 
of  March,  1907,  a  Grand  Jury  duly  and  regularly 
empaneled  and  sworn,  returned  an  indictment 
against  the  defendants  herein,  together  with  Isham 
N.  Smith,  John  B.  West,  and  Clarence  W.  Robnett, 
charging  the  defendants  with  conspiracy  to  defraud 
the  United  States  in  violation  of  section  5440,  R.  S. 
U.  S.,  which  said  indictment  was  returned  by  the 
Grand  Jury  and  filed  by  the  clerk  of  the  above-en- 
titled court  March  22d,  1907,  and  which  indictment 
[164]  is  numbered  635,  now  appears  of  record  in 
the  above-entitled  court,  and  is  made  a  part  hereof 
as  fully  as  if  here  set  out. 

That  in  said  indictment  appear  substantially  the 
same  allegations  as  appear  in  Indictment  No.  605, 
with  the  exception  of  the  name  of  the  entrymen  and 
the  description  of  the  land.  The  name  of  the  entry- 
man  given  in  Count  One  thereof  is  Edward  M.  Lewis, 
and  the  land  is  described  as  the  north  half  of  the 
northeast  quarter  and  the  southwest  quarter  of  the 
northeast  quarter  of  section  29,  township  39,  north 
of  range  5  east  of  Boise  meridian,  and  in  Count 
Two  thereof  the  name  of  the  entryman  is  given  as 
Hiram  P.  Lewds  and  the  land  is  described  as  the 
northwest  quarter  of  section  20,  tow^nship  38,  north 
of  range  5,  east  of  Boise  meridian.  In  Count  Three 
thereof  the  name  of  the  entryman  is  given  as 
Charles  Carey,  and  the  land  is  described  as  the  north 
half  of  the  northeast  quarter  and  the  north  half  of 
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the  northwest  quarter  of  section  15,  township 
north  of  range  6,  east  of  Boise  meridian,  and  in 
Count  Four  thereof,  the  name  of  the  entryman  is 
designated  as  Guy  L.  Wilson,  and  the  land  is  de- 
scribed as  lots  3  and  4,  and  the  northeast  quarter 
of  the  southwest  quarter  and  the  northwest  quarter 
of  the  southeast  quarter  of  section  19,  township  39, 
north  of  range  5,  east  of  Boise  meridian;  and  in 
Count  Five  thereof  the  name  of  the  entrj^man  is 
given  as  Frances  A.  Justice  and  the  land  is  described 
as  lots  3  and  4,  and  the  east  half  of  the  southw^est 
quarter  of  section  19,  township  38,  north  of  range 
6,  east  of  Boise  meridian,  with  other  lands.     [165] 

INDICTMENT  NO.  637. 

That  heretofore  in  the  United  States  District 
Court  within  and  for  the  Central  Division,  District 
of  Idaho,  a  Grand  Jury  in  the  above-entitled  court, 
duly  and  regularl}^  empaneled  and  sworn,  returned 
an  indictment  against  the  defendants,  George  H. 
Kester,  William  F.  Kettenbach  and  William  Dwyer, 
together  with  Isham  N.  Smith,  John  B.  West,  Clar- 
ence W.  Robnett,  John  Doe  and  Richard  Roe,  whose 
true  names  are  to  the  Grand  Jurors  unknown,  and 
divers  other  persons  whose  true  names  are  to  the 
Grand  Jurors  unknown,  which  said  indictment  was 
returned  by  the  Grand  Jury  and  filed  by  the  Clerk  of 
said  court  on  April  12,  1907,  now  appears  of  record 
therein,  and  is  made  a  part  hereof  as  fully  as  if  here 
set  out,  which  said  indictment  is  in  one  count,  and 
involves  the  entries  of  Edward  M.  Lewis,  Hiram  F. 
Lewis,  Charles  Carey,  Guy  L.  Wilson,  Frances  A. 
Justice,   Charles   W.   Taylor,  Edgar  J.  Taylor,  and 
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divers  other  persons  whose  names  are  alleged  to  be  to 
the  Grand  Jurors  unknown,  and  in  which  appears 
substantially  the  same  allegation  as  appears  in  Count 
One  of  Indictment  No.  G05,  and  which  said  indict- 
ment herein  referred  to  is  No.  G37,  and  embraces  the 
land  hereinbefore  in  said  Indictment  described. 

9. 

That  to  each  and  all  of  the  indictments  herein  re- 
ferred to  the  defendants  entered  their  pleas  of  ^'Not 
Guilty,"  issues  of  fact  were  joined  thereon,  and 
thereafter  in  the  United  States  District  Court  for  the 
Northern  Division,  District  of  Idaho,  at  Moscow,  in 
the  County  of  Latah,  in  said  District,  on  the  17th  day 
of  May,  A.  D.  1907,  the  defendants  herein,  William 
F.  Kettenbach,  George  H.  Kester  and  William 
Dwyer  were  tried  on  said  Indictment  No.  615,  re- 
turned and  filed  November  6,  1905,  [166]  charg- 
ing the  defendants  with  the  crime  of  conspiracy  to 
defraud  the  United  States  in  violation  of  Section 
5440,  E.  S.  IT.  S.,  in  which  indictment  the  same  issues 
were  involved  as  are  involved  in  the  above-entitled 
cause,  and  in  which  trial  there  was  used  the  evidence 
of  Rowland  A.  Lambdin,  Fred  W.  Shaeffer,  Ivan  B. 
Cornell  and  many  of  the  other  entrymen  whose  claims 
are  involved  in  the  above-entitled  cause,  and  in  which 
an  effort  is  made  to  have  the  patents  set  aside. 

10. 

That  after  a  trial  before  the  jury  in  said  court  and 
in  said  cause,  the  jury  returned  a  verdict  of  '^Not 
Guilty"  upon  Counts  One,  Two  and  Five  of  Indict- 
ment No.  615,  which  verdict  is  hereto  attached, 
marked  Exhibit  ^^A,"  and  made  a  part  hereof  as 
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fully  as  if  here  set  out,  and  whicli  was  filed  June  17, 
1907,  and  now  appears  of  record  and  on  file  in  the 
above-entitled  court. 

11. 
That  thereafter,  on  the  31st  da}"  of  January,  1910, 
the  plaintiff.  The  United  States  of  America,  by  and 
through  its  proper  officers,  in  the  causes  of  The 
United  States  of  America,  Plaintiff,  vs.  William  F. 
Kettenbach,  George  H.  Kester  and  William  Dwyer, 
Indictment  No.  615;  and  The  United  States  of 
America  vs.  William  Dwyer,  George  H.  Kester  and 
William  P.  Kettenbach,  Indictment  No.  607 ;  and  The 
United  States  of  America  vs.  William  Dwyer,  George 
H.  Kester,  William  P.  Kettenbach  and  Jackson 
O'Keefe,  No.  605,  moved  for  a  consolidation  of  said 
indictments,  which  motion  is  now  on  file  in  said  Dis- 
trict Court  within  and  for  the  Central  Division,  Dis- 
trict of  Idaho,  cop3^  of  which  is  attached  hereto, 
"marked  Exhibit  ^^B,"  and  made  a  part  hereof  as 
fully  as  if  here  set  out;  and  thereafter,  on  the  15th 
day  of  Pebruary,  1910,  the  said  court  made  an  [167] 
order  consolidating  said  Indictments  'No.  615,  No. 
607  and  No.  605;  and  thereafter  the  defendants 
moved  to  consolidate  with  Indictments  No.  615,  No. 
607  and  No.  605,  Indictments  numbered  617,  618,  635 
and  637,  herein  referred  to,  in  so  far  as  they  related 
to  the  defendants  William  P.  Kettenbach,  George  H. 
Kester  and  William  Dwyer,  and  that  a  severance  be 
granted  as  to  the  remaining  defendants  in  the  several 
indictments;  after  which  the  United  States  dismissed 
Indictments  numbered  617  and  618  as  to  the  defend- 
ants Kettenbach  and  Kester,  and  the  Court  made  its 
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order  consolidating  Indictments  No.  635  and  No.  637 
with  Indictments  No.  615,  No.  607  and  No,  605. 

12. 
That  after  the  Government  had  closed  its  case  in 
the  said  trial  before  a  jury,  the  defendants  moved 
the  Court  to  require  the  Government  to  elect  upon 
which  indictments  it  would  rely  for  a  conviction,  and 
the  Government  elected  to  rely  upon  Indictments 
numbered  615,  607  and  605,  as  consolidated,  and 
thereafter  the  defendants  introduced  their  evidence 
in  their  defense  before  said  jury,  in  said  court,  and 
after  argument  of  respective  counsel  and  instruc- 
tions of  the  Court,  the  jury  retired  to  consider  their 
verdict,  and  thereafter  returned  into  court  a  verdict 
of  '^Not  Guilty,"  as  charged  in  the  several  indict- 
ments in  the  above-entitled  causes,  exclusive  of 
Counts  One,  Two  and  Five  in  case  No.  615,  which 
Counts  One,  Two  and  Five  were  not  submitted  to  the 
jury  for  their  consideration,  for  the  reason  that  a 
verdict  had  theretofore  been  returned  in  favor  of  the 
defendants  finding  them  not  guilty  upon  said  counts, 
which  verdict  was  duly  and  regularh^  filed  by  the 
Clerk  of  said  Court  on  February  26,  1910,  now  on 
file  herein,  and  a  true  copy  of  which  is  [168]  at- 
tached hereto,  marked  Exhibit  *^C,"  and  made  a  part 
hereof  as  fully  as  if  here  set  out. 

13. 
That  in  said  several  indictments  the  same  issues 
are  involved  as  are  involved  in  the  above-entitled 
cause,  to  wit:  The  charge  of  conspiracy  to  defraud 
the  United  States  in  violation  of  section  5440,  R.  S. 
U.  S.,  and  to  acquire  large  tracts  of  i)ublic  land  in 
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violation  of  the  timber  and  stone  laws  of  the  United 
States,  by  perjury,  subornation  of  perjury  and  by 
procuring  entrymen  to  file  upon  the  land  in  violation 
of  law,  and  it  will  be  necessary  to  use  the  same  evi- 
dence in  support  of  the  issues  in  the  above-entitled 
cause  as  was  used  in  the  several  criminal  actions  in 
support  of  the  indictments  on  file  herein ;  and  to  try 
the  defendants  upon  the  complainant's  amended  bill 
in  equity  in  the  above-entitled  cause  is,  in  effect,  to 
trv  the  defendants  twice  for  the  same  offense,  which 
is  prohibited  by  the  Constitution  of  the  United  States. 

14. 

That  the  Government  has  heretofore  elected  to 
prosecute  the  defendants  criminally  for  the  same  and 
identical  charges  pleaded  and  alleged  in  the  above- 
entitled  cause,  and  having  elected  to  rely  upon  a 
criminal  prosecution  for  the  punishment  of  the  de- 
fendants, the  complainant  should  not  be  heard  or  per- 
mitted to  prosecute  a  civil  action  at  this  time  for  the 
purpose  of  depriving  the  defendants  of  their  prop- 
erty, and  for  the  purpose  of  trying  and  punishing 
the  defendants  twice  for  the  same  offense. 

15. 

That  the  said  United  States  District  Court  within 
and  for  the  District  of  Idaho,  both  for  the  Northern 
[169]  and  Central  Divisions,  had  and  acquired 
jurisdiction  of  each  of  the  defendants  in  each  of  the 
subject  matters  involved  herein;  and  had  and  pos- 
sessed jurisdiction  to  hear  and  determine  each  and 
all  of  the  matters  in  issue  therein. 

WHEREFORE,  these  defendants  pray  that  their 
plea  of  former  acquittal  be  held  to  be  a  bar  to  the 
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prosecution  in  this  action,  and  that  this  action  be 
dismissed  and  that  they  be  permitted  to  go  without 
da}^ 

WILLIAM  F.  KETTENBACH. 
GEORGE  H.  KESTER. 
WILLIAM  DWYER. 
GEO.  W.  TANNAHILL, 
Solicitor    for    Defendants,    Residing    at    Lewiston, 
Idaho.     [170] 

Exhibit  *^A.'^ 

United  States  District   Court,  Northern  Division, 

District  of  Idaho. 

No.  615. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant  William  F.  Kettenbach  Not  Guilty  as 
charged  in  the  first  count  of  the  indictment,  and  we 
find  the  defendant  William  F.  Kettenbach  Not 
Guilty  as  charged  in  the  second  count  of  the  indict- 
ment, and  we  find  the  defendant  William  F.  Ketten- 
bach Guilty  as  charged  in  the  third  count  of  the  in- 
dictment, and  we  find  the  defendant  William  F.  Ket- 
tenbach Guilty  as  charged  in  the  fourth  count  in  the 
indictment,  and  we  find  the  defendant  William  F. 
Kettenbach  Not  Guilty  as  charged  in  the  fifth  count 


186  The  United  States  of  America 

of  the  indictment,  and  we  find  the  defendant  George 
H.  Kester  Not  Guilty  as  charged  in  the  first  count 
of  the  indictment,  and  we  find  the  defendant  George 
H.  Kester  Not  Guilty  as  charged  in  the  second  count 
of  the  indictment,  and  we  find  the  defendant  George 
H.  Kester  Guilty  as  charged  in  the  third  count  of 
the  indictment,  and  we  find  the  defendant  George  H. 
Kester  Guilty  as  charged  in  the  fourth  count  of  the 
indictment,  and  we  find  the  defendant  George  H. 
Kester  Not  Guilty  as  charged  in  the  fifth  count  of 
the  indictment,  and  we  find  the  defendant  William 
Dwy^r  Not  Guilty  as  charged  in  the  first  count  of  the 
indictment,  and  we  find  the  defendant  William 
Dwyer  Not  Guilty  as  charged  in  the  second  count  of 
the  indictment,  and  we  find  the  defendant  William 
Dwyer  Guilty  as  charged  in  the  third  count  of  the 
indictment,  and  we  find  the  defendant  William 
Dwyer  Guilty  as  charged  in  the  fourth  count  of  the 
indictment,  and  we  find  the  defendant  William 
Dwyer  Not  Guilty  as  charged  in  the  fifth  count  of 
the  indictment. 

M.  D.  PREEDENBERG, 
Foreman  of  the  Jury. 

[Endorsed] :  No.  615.  In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho.  United 
States  of  America  vs.  William  F.  Kettenbach,  George 
H.  Kester  and  William  Dwyer.  Verdict.  Filed 
June  16,  1907.     A.  L.  Richardson,  Clerk.     [171] 
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Exhibit  "B." 

UNITED  STATES  OF  AMERICA. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

No.  615. 

UNITED  STATES  OF  AMERICA 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER  and  WILLIAM  DWYER. 

No.  607. 

UNITED  STATES  OF  AMERICA 

vs. 

WILLIAM  DWYER,  GEORGE  H.  KESTER  and 
WILLIAM  F.  KETTENBACH. 

No.  605. 

UNITED  STATES  OF  AMERICA 

vs. 

WILLIAM  DWYER,  GEORGE  H.  KESTER  and 
WILLIAM  P.  KETTENBACH  (Impleaded 
with  JACKSON  O'KEEFE). 

NOW  COMES  the  United  States  of  America,  by 
Peyton  Gordon,  Esq.,  special  assistant  to  the  Attor- 
ney General  of  the  United  States,  and  attorney  for 
the  plaintiff  in  this  behalf,  and  MOVES  the  Court 
to  consolidate  the  above-entitled  causes  for  trial 
against  George  H.  Kester  and  William  F.  Ketten- 
bach and  William  Dwyer,  defendants  therein  named, 
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said  motion  being  based  upon  the  files  and  records  in 
said  causes. 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General  of  the 
United  States  and  Attorney  for  said  Plaintiff. 
Boise,  Idaho,  January  31,  1910. 

Received  copy  Feby.  1, 1910. 

GEO.  W.  TANNAHILL, 

Atty.  for  Defts.     [172] 

Exhibit  **C.^' 

In  the  District  Court  of  the  United  States,  District 
V  ... 

of  Idaho,  Northern  Division. 

No.  615. 

THE  UNITED  STATES 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER  and  WILLIAM  DWYER. 

,  No.  605. 

THE  UNITED  STATES 

VS. 

JACKSON  O'KEEFE,  WILLIAM  DWYER, 
GEORGE  H.  KESTER  and  WILLIAM  F. 
KETTENBACH. 

No.  607. 

THE  UNITED  STATES 

vs. 

WILLIAM  DWYER,  GEORGE  H.  KESTER  and 
WILLIAM  F.  KETTENBACH. 

We,  the  jury   in   tho   above-entitled   consolidated 
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causes,  find  the  defendants,  William  F.  Kettenbach, 
George  H.  Kester  and  William  Dwyer,  not  guilty  as 
charged  in  the  several  indictments,  in  the  above-en- 
titled cause,  exclusive  of  counts  one,  two,  and  five  in 
cause  numbered  615. 

WM.  B.  ALLISON, 

Foreman. 

[Endorsed] :  No.  615-Consolidated.  U.  S.  Dis- 
trict Court,  Northern  Division,  District  of  Idaho. 
The  United  States  vs.  William  F.  Kettenbach  et  al. 
Verdict.  Filed  Feb.  26,  1910.  A.  L.  Richardson, 
Clerk. 

[Endorsed] :  Filed  May  11th,  1910.  A.  L.  Rich- 
ardson, Clerk.     [173] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

IN  EQUITY— No.  388. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al. 

Defendants. 

Order  [Overruling  Plea  in  Bar]. 

Now  come  the  defendants,  and  by  leave  of  the 
Court  are  allowed  to  file  their  fourth  defense  and 
plea  in  bar.  Thereupon,  by  agreement  of  the  solic- 
itors for  complainant  and  defendants,  the  said  plea 
was  set  down  for  argument  forthwith  upon  its  suffi- 
ciency in  law  to  constitute  a  bar  to  a  part  of  the  bill 
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to  which  it  is  addressed,  and  upon  hearing  the  suffi- 
ciency of  said  plea,  it  appearing  to  the  Court  that  the 
plea  is  insufficient  in  law,  it  is  ordered  that  the  same 
be  and  hereby  is  overruled. 
Dated  May  11, 1910.     [174] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
^  vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE W.  ROBNETT,  FRANK  W.  KET- 
TENBACH, 

Defendants. 

Order  [Allowing  Amendment  of  Amended  Bill]. 
ORDER  ALLOWING  PLAINTIFF  TO  AMEND 
AMENDED  COMPLAINT. 
A  motion  having  been  heretofore  made  and  filed 
on  behalf  of  the  complainant,  for  an  orHer  of  this 
Court  allowing  it  to  amend  its  Amended  Bill  of  Com- 
plaint in  the  above-entitled  cause,  by  interlineation 
as  to  the  matter,  and  in  the  words  and  figures  in  said 
motion  set  out  and  described,  the  Court  being  fully 
advised  in  the  premises,  and  the  defendants  to  the 
said  cause  consenting  to  the  granting  of  the  motion, 
it  is  hereby  ordered  that  the  said  complainant  be, 
and  hereby  is,  allowed  to  amend  its  Amended  Bill  of 
Complaint  in  said  cause,  by  interlineation  as  to  the 
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matter,  and  in  the  words  and  figures  set  out  in  said 
motion  and  stipulation. 

Dated  this  25th  day  of  May,  1910. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed]  :  Filed  May  25,  1910.    A.  L.  Richard- 
son, Clerk.     [175] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE W.  ROBNETT,  FRANK  W.  KET- 
TENBACH, 

Defendants. 

Stipulation  [Concerning  Amendment  of  Amended 

Bill]. 

It  is  hereby  agreed  and  stipulated  by  and  between 
the  parties  to  the  above-entitled  cause  that  the  com- 
plainant may  have  an  order  in  the  above-entitled 
Court,  allowing  it  to  amend  its  Amended  Bill  of 
Complaint,  by  interlineation  in  the  following  par- 
ticulars, to  wit : 

After  the  words,  *' entry  and  purchase,"  on  the 
second  line  from  the  bottom  of  page  9  of  the  said 
Amended  Bill  of  Complaint,  strike  out  the  word 
'^of." 
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After  the  words,  *^said  Carrie  D.  Maris,"  in  the 
last  line  on  page  10  of  said  Amended  Bill,  by  insert- 
ing the  following,  to  wit :  John  H.  Little,  Ellsworth 
M.  Harrington,  Wren  Pierce,  Benjamin  F.  Bashor, 
Joseph  B.  Clute,  Francis  M.  Long,  John  H.  Long, 
Bertsel  H.  Ferris,  George  E.  Eobinson,  Chas.  W. 
Taylor,  Jackson  O'Keefe,  Edgar  J.  Taylor,  Joseph 
H.  Prentice,  Fred  E.  Justice,  Edgar  H.  Dammarell, 
Benjamin  F.  Long.     [176] 

After  the  words,  '^said  Carrie  D.  Maris,"  in  line 
2,  from  the  top  of  page  15  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit :  ''Did,  on  the  15th 
day  of  July,  1902,  make  her  application  to  enter  and 
on  the  21st  day  of  November,  1902,  did  make  entry 
of,  and  on  the  25th  day  of  February,  1904,  did,"  and 
also  to  strike  out  the  words,  "did  make  entry  of  and," 
in  said  line  2  from  the  top  of  page  15  immediately 
preceding  the  word ' '  obtain. ' ' 

After  the  words,  "John  H.  Little  did,"  in  line  7, 
from  the  top  of  page  15  of  said  Amended  Bill,  the 
words,  "on  the  20th  day  of  March,  1903,  make  ap- 
plication to  enter  and  did." 

After  the  words,  "Ellsworth  M.  Harrington  did," 
in  the  12th  line  from  the  top  of  page  15  of  said 
Amended  Bill,  the  words,  "on  the  20th  day  of  March, 
1903,  make  application  to  enter  and  did." 

After  the  words,  "Wren  Pierce  did,"  in  line  17, 
from  the  top  of  page  15  of  said  Amended  Bill,  the 
words  and  figures,  "on  the  21st  day  of  March,  1903, 
make  application  to  enter  and  did." 

After  the  words,  "Benjamin  F.  Bashor  did,"  on 
line  12    from  the   bottom  of   page  15    of  the    said 
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Amended  Bill,  the  following  words  and  figures,  to 
wit:  '^On  the  21st  day  of  March,  1903,  make  applica- 
tion to  enter  and  did." 

After  the  words,  *^ Joseph  B.  Clute  did,"  on  line 
7,  from  the  bottom  of  page  15  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  On  the  24th 
day  of  March,  1903,  make  application  to  enter  and 
did."     [177] 

After  the  words,  '* Francis  M.  Long  did,"  on  the 
second  line  from  the  bottom  of  page  15  of  said 
Amended  Bill,  the  following  words  and  figures,  to 
wit :  ^*0n  March  26th,  1903,  make  application  to  enter 
and  did." 

After  the  words,  ^'John  H.  Long  did,"  in  line  3 
from  die  top  of  page  16  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit :  *^0n  March  26th, 
1903,  make  application  to  enter  and  did." 

After  the  words,  '^Benjamin  F.  Long  did,"  in  line 
8  from  the  top  of  page  16  in  said  Amended  Bill,  the 
following  w^ords  and  figures,  to  wit :  ^'On  March  26th, 
1903,  make  application  to  enter  and  did." 

After  the  words,  ^'Benjamin  F.  Long  did,"  in  line 
12  from  the  top  of  page  16  of  the  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  ''On  March 
26th,  1903,  make  application  to  enter  and  did." 

After  the  words,  ''Bertsel  H.  Ferris  did,"  in  line 
16  from  the  top  of  page  16  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  ''On  March  31st, 
1903,  make  application  to  enter  and  did." 

After  the  words,  "George  Ray  Eobinson  did,"  in 
line  11,  from  the  bottom  of  page  16  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  "On 
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March  31st,  1908,  make  application  to  enter  and  did." 

After  the  words,  *^ Charles  W.  Taylor  did,''  in  line 
6  from  the  bottom  of  page  16  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  ''On  April 
25th,  1904,  make  application  to  enter  and  did." 
[178] 

After  the  words,  ''Jackson  O'Keefe  did,"  in  line 
2  from  the  bottom  of  page  16  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  "On  April 
25th,  1904,  make  application  to  enter  and  did." 

After  the  words,  "Edgar  J.  Taylor  did,"  in  line  3 
from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  April  25th, 
1904,  make  application  to  enter  and  did." 

After  the  words,  "Joseph  H.  Prentice  did,"  in  line 
7,  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  April  25th, 
1904,  make  application  to  enter  and  did." 

After  the  words,  "Fred  W.  Justice  did,"  in  line 
11,  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  April  25th, 
1904,  make  application  to  enter  and  did." 

After  the  words,  "Edgar  H.  Dammarell  did,"  in 
line  7  from  the  bottom  of  page  17  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  "On 
April  25th,  1904,  make  application  to  enter  and  did." 

After  the  words,  "Edgar  H.  Dammarell  did,"  in 
line  3,  from  the  bottom  of  page  17  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  "On 
April  25th,  1904,  make  application  to  enter  and  did." 

II. 

It  is  further  stipulated  by  and  between  the  said 
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parties  hereto  that  the  answer  heretofore  filed  by  and 
on  behalf  of  the  defendants  in  the  said  cause  to  the 
complainant's  Amended  Bill  of  Complaint  shall  stand 
as  [179]  their  answers  to  the  complainant's  Bill 
of  Complaint  as  amended,  in  the  particulars  herein- 
before set  forth  in  this  stipulation,  except  that  such 
answers  so  standing  as  aforesaid  shall  be  amended  by 
interlineation,  by  striking  out  the  words  ^^on"  in  the 
first  line  of  paragraph  1,  on  page  20;  and  in  the  first 
line  of  paragraphs  1  and  2  on  page  21,  and  in  the  first 
line  of  paragraph  1  on  page  22,  and  by  inserting  in 
lieu  thereof  the  words  ^' prior  to." 

III. 

It  is  further  stipulated  by  and  between  the  said 
parties  hereto  that  the  disclaimers  heretofore  filed 
by  and  on  behalf  of  the  defendants,  including  the 
answer  and  disclaimer  of  Frank  W.  Kettenbach  to 
the  complainant's  Amended  Bill  of  Complaint  in  said 
cause,  shall  stand  to  the  complainant's  Bill  of  Com- 
plaint as  amended  in  the  particulars  hereinbefore  set 
out  in  this  stipulation. 

IV. 

It  is  further  stipulated  by  and  between  the  parties 
hereto  that  the  replications  heretofore  filed  by  and 
on  behalf  of  the  complainant  in  the  above-entitled 
cause  to  the  answers  and  disclaimers  of  the  several 
defendants  in  said  cause  to  the  complainant's 
Amended  Bill  of  Complaint  shall  stand  as  the  repli- 
cations to  the  said  disclaimers,  and  also  to  the  answers 
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as  amended  as  set  forth  in  the  second  paragraph  of 
this  stipulation. 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General,  Solicitor 
for  Complainant.     [180] 


Solicitor  for  Defendants,  William  F.  Kettenbach, 
George  H.  Kester,  and  William  Dwyer. 


Solicitor  for  Frank  W.  Kettenbach. 
CLARENCE  W.  ROBNETT, 

Defendant. 

\^ 

[Endorsed] :  Filed  May  25th,  1910.     A.  L.  Rich- 
ardson, Clerk.     [181] 


l7i  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho^  Northern  Division, 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE ROBNETT  and  FRANK  W.  KET- 
TENBACH, 

Defendants. 

Motion  [for  Order  Concerning  Amendments  to 

Amended  Bill]. 
COMES  NOW  the  United  States  of  America,  com- 
plainant in  the  above-entitled  cause,  by  Peyton  Gor- 
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don,  Special  Assistant  to  the  Attorney  General,  its 
solicitor,  and  b}^  direction  of  George  W.  Wickersham, 
Attorney  General,  moves  the  Court  for  an  order  per- 
mitting amendments  to  the  Amended  Bill  of  Com- 
plaint in  this  cause,  b}^  interlineation,  as  follows,  to 
wit : 

1. 
After  the  words,  ^^ entry  and  purchase,"  on  the 
second  line  from  the  bottom  of  page  9  of  the  said 
Amended  Bill    of  Complaint,    strike  out  the    word 
^'of." 

2. 
After  the  words,  ''said  Carrie  D.  Maris,"  in  the 
last  line  on  page  10  of  said  Amended  Bill,  by  insert- 
ing the  following,  to  wit :  John  H.  Little,  Ellsworth 
M.  Harrington,  Wren  Pierce,  Benjamin  F.  Bashor, 
Joseph  B.  Clute,  Francis  M.  Long,  John  H.  Long, 
Bertsel  H.  Ferris,  George  E.  Robinson,  Chas.  W. 
Taylor,  Jackson  O'Keefe,  Edgar  J.  Taylor,  Joseph 
H.  Prentice,  Fred  E.  Justice,  Edgar  H.  Dammarell, 
Benj.  F.  Long. 

3. 
After  the  words,  ''said  Carrie  D.  Maris,"  in 
[182]  line  2  from  the  top  of  page  15  of  said 
Amended  Bill,  the  following  words  and  figures,  to 
wit:  "Did,  on  the  15th  day  of  July,  1902,  make  her 
application  to  enter  and  on  the  21st  day  of  November, 
1902,  did  make  entry  of,  and  on  the  25th  day  of  Feb- 
ruary, 1904,  did,"  and  also  to  strike  out  the  words 
"did  make  entry  of  and,"  in  said  line  2  from  the  top 
of  page  15  immediately  preceding  the  word  "obtain. " 
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4. 

After  the  words,  ^^  John  H.  Little  did,"  in  line  7 
from  the  top  of  page  15  of  said  Amended  Bill,  the 
words  '^on  the  20th  day  of  March,  1903,  make  ap- 
plication to  enter  and  did." 

5. 

After  the  words,  ^^ Ellsworth  M.  Harrington  did," 
in  the  12th  line  from  the  top  of  page  15  of  said 
Amended  Bill,  the  words,  ^^on  the  20th  day  of  March, 
1903,  make  application  to  enter  and  did." 

6. 

After  the  words,  '^Wren  Pierce  did,"  in  line  17 
from  the  top  of  page  15  of  said  Amended  Bill,  the 
words  and  figures,  ^^on  the  21st  day  of  March,  1903, 
make  application  to  enter  and  did," 

7. 

After  the  words,  ^'Benjamin  F.  Bashor  did,"  on 
line  12  from  the  bottom  of  page  15  of  the  said 
Amended  Bill,  the  following  words  and  figures,  to 
wit:  ^'On  the  21st  day  of  March,  1903,  make  applica- 
tion to  enter  and  did. ' ' 

8. 

After  the  words,  ** Joseph  B.  Glute  did,"  on  line 
[183]  7  from  the  bottom  of  page  15  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit :  ^*0n  the 
24th  day  of  March,  1903,  make  application  to  enter 
and  did." 

9. 

After  the  words,  '* Francis  M.  Long  did,"  on  the 
second  line  from  the  bottom  of  page  15  of  said 
Amended  Bill,  the  following  words  and  figures,  to 
wit:  **0n  March  26th,  1903,  make  application  to  en- 
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ter  and  did." 

10. 
After  the  words,  ^'John  H.  Long  did,"  in  line  3 
from  the  top  of  page  16  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  **0n  March  26th, 
1903,  make  application  to  enter  and  did." 

11. 

After  the  words,  '^Benjamin  F.  Long  did,"  in  line 
8  from  the  top  of  page  16  in  said  Amended  Bill,  the 
following  words  and  figures,  to  wit :  '^On  March  26th, 
1903,  make  application  to  enter  and  did." 

13. 

After  the  words,  ^'Benjamin  F.  Long  did,"  in  line 
12  from  the  top  of  page  16  of  the  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  '^On  March 
26th,  1903,  make  application  to  enter  and  did." 

14. 

After  the  words,  ^^Bertsel  H.  Ferris  did,"  in  line 
16  from  the  top  of  page  16  of  said  Amended  Bill,  the 
following  w^ords  and  figures,  to  wit:  ^'On  March  31st, 
1903,  make  application  to  enter  and  did."     [184] 

15. 

After  the  words,  ^'George  Ray  Robinson  did,"  in 
line  11,  from  the  bottom  of  page  16  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  *^0n 
March  31st,  1903,  make  application  to  enter  and  did." 

16. 

After  the  words,  ''Charles  W.  Taylor  did,"  in 
line  6  from  the  bottom  of  page  16  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  ''On 
April  25th,  1904,  make  application  to  enter  and  did." 
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17. 
After  the  words,  ^^  Jackson  O'Keefe  did,"  in  line 

2  from  the  bottom  of  page  16  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  ^'On  April 
25th,  1904,  make  application  to  enter  and  did." 

18. 
After  the  words,  ^^ Edgar  J.  Taylor  did,"  in  line 

3  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures  to  wit:  ^*0n  April  25th, 
1904,  make  application  to  enter  and  did." 

19. 

After  the  words,  '^Joseph  H.  Prentice  did"  in  line 
7  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  '^On  April  25th, 
1904,  make  application  to  enter  and  did." 

20. 

After  the  words,  ^'Fred  E.  Justice  did,"  in  line 
11  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  '^On  April  25th, 
1904,  make  application  to  enter  and  did." 

21. 

After  the  words,  ^^ Edgar  H.  Damniarell  did,"  in 
[185]  line  7  from  the  bottom  of  page  17  of  said 
Amended  Bill,  the  following  words  and  figures,  to 
wit:  '^On  April  25th,  1904,  make  application  to  enter 
and  did." 

22. 

After  the  words,  ''Edgar  H.  Dammarell  did,"  in 
line  3  from  the  bottom  of  page  17  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  ''On 
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April  2(5111,  1904,  make  application  to  enter  and  did." 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 

Solicitor  for  Complainant. 

[Endorsed] :  Filed  May  26tli,  1910.    A.  L.  Rich- 
ardson, Clerk.     [186] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 
vs. 
WILLIAM    P.    KETTENBACH,    GEORGE    H. 
KESTER,    WILLIAM    DWYER,    CLAR- 
ENCE W.  ROBNETT,  PRANK  W.  KET- 
TENBACH, 

Defendants. 

Stipulation  [Concerning  Amendment  of  Amended 

Bill]. 

It  is  hereby  agreed  and  stipulated  by  and  between 
the  parties  to  the  above-entitled  cause  that  the  com- 
plainant may  have  an  order  in  the  above-entitled 
Court,  allowing  it  to  amend  its  Amended  Bill  of 
Complaint,  by  interlineation  in  the  following  partic- 
ulars, to  wit:     [187] 

After  the  words,  '^ entry  and  purchase,"  on  the 
second  line  from  the  bottom  of  page  9  of  the  said 
Amended  Bill  of  Complaint,  strike  out  the  word 
'^of." 

After  the  words,  '^said  Carrie  D.  Maris,"  in  the 
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last  line  on  page  10  of  said  Amended  Bill,  by  insert- 
ing the  following,  to  wit:  John  H.  Little,  Ellsworth 
M.  Harrington,  Wren  Pierce,  Benjamin  F.  Bashor, 
Joiseph  B.  Clute,  Francis  M.  Long,  John  H.  Long, 
Bertsel  H.  Ferris,  George  R.  Robinson,  Chas.  W. 
Taylor,  Jackson  O'Keefe,  Edgar  J.  Taylor,  Joseph 
H.  Prentice,  Fred  E.  Justice,  Edgar  H.  Dammarell, 
Benjamin  F.  Long. 

After  the  words,  ''said  Carrie  D.  Maris,"  in  line 
2,  from  the  top  of  page  15  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  ''did,  on  the 
15th  day  of  July,  1902,  make  her  application  to  enter 
and  on  the  21st  day  of  November,  1902,  did  make 
entry  of,  and  on  the  25th  day  of  February,  1904, 
did,"  and  also  to  strike  out  the  words,  "did  make 
entry  of  and,"  in  said  line  2  from  the  top  of  page 
15  immediately  preceding  the  word  "obtain." 

After  the  words,  "John  H.  Little  did,"  in  line  7, 
from  the  top  of  page  15  of  said  Amended  Bill,  the 
words,  "on  the  20th  day  of  March,  1903,  make  ap- 
plication to  enter  and  did." 

After  the  words,  "Ellsworth  M.  Harrington  did," 
in  the  12th  line  from  the  top  of  page  15  of,  said 
Amended  Bill,  the  words,  "on  the  20th  day  of  March, 
1903,  make  application  to  enter  and  did." 

After  the  words,  "Wren  Pierce  did,"  in  line  17, 
from  the  top  of  page  15  of  said  Amended  Bill,  the 
words  [188]  and  figures,  "on  the  21st  day  of 
March,  1903,  make  application  to  enter  and  did." 

After  the  words,  "Benjamin  F.  Bashor  did,"  on 
line  12  from  the  bottom  of  page  15  of  the  said 
Amended  Bill,  the  following  words  and  figures,  to 
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wit:  ^'On  the  2;lst  day  of  March,  1903,  make  ap- 
plication to  enter  and  did." 

After  the  words,  ''Joseph  B.  Clute  did,"  on  line 
7,  from  the  bottom  of  page  15  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  ''On  the 
24th  day  of  March,  1903,  make  application  to  enter 
and  did." 

After  the  words,  "Francis  M.  Long  did,"  on  the 
second  line  from  the  bottom  of  page  15  of  said 
Amended  Bill,  the  following  words  and  figures,  to 
wit:  "On  March  26th,  1903,  make  application  to 
enter  and  did." 

After  the  words,  "John  H.  Long  did,"  in  line  3 
from  the  top  of  page  16  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  March 
26th,  1903,  make  application  to  enter  and  did." 

After  the  words,  "Benjamin  P.  Long  did,"  in  line 
8  from  the  top  of  page  16  in  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  March 
26th,  1903,  make  application  to  enter  and  did." 

After  the  words,  "Benjamin  F.  Long  did,"  in  line 
12  from  the  top  of  page  16  of  the  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  "On  March 
26th,  1903,  make  application  to  enter  and  did." 

After  the  words,  "Bertsel  H.  Ferris  did,"  in  line 
16  from  the  top  of  page  16  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  March 
31st,  1903  [189]  make  application  to  enter  and 
did." 

After  the  words,  "George  Ray  Robinson  did,"  in 
line  11,  from  the  bottom  of  page  16  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  "On 


204  The  United  States  of  America 

March  31st,  1903,  make  application  to  enter  and 
did." 

After  the  words,  ^'Charles  W.  Taylor  did,"  in  line 
6  from  the  bottom  of  page  16  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wdt:  ''On  April 
25th,  1904,  make  application  to  enter  and  did." 

After  the  words,  ''Jackson  O'Keefe  did,"  in  line 

2  from  the  bottom  of  page  16  of  said  Amended  Bill, 
the  following  words  and  figures,  to  wit:  "On  April 
25th,  1904,  make  application  to  enter  and  did." 

After  the  words,  "Edgar  J.  Taylor  did,"  in  line 

3  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  April  25th, 
1904,  make  application  to  enter  and  did." 

After  the  words,  "Joseph  H.  Prentice  did,"  in  line 
7,  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  April  25th, 
1904,  make  application  to  enter  and  did." 

xifter  the  words,  "Fred  E.  Justice  did,"  in  line 
11  from  the  top  of  page  17  of  said  Amended  Bill,  the 
following  words  and  figures,  to  wit:  "On  April  25th, 
1904,  make  application  to  enter  and  did." 

After  the  words,  "Edgar  H.  Dammarell  did,"  in 
line  7  from  the  bottom  of  page  17  of  said  Amended 
Bill,  the  following  words  and  figures,  to  wit:  On 
April  25th,  1904,  make  application  to  enter  and  did." 
[190] 

After  the  words,  "Edgar  H.  Dammarell  did,"  in 
line  3,  from  the  bottom  of  page  17  of  said  Amended 
Ijill,  the  following  words  and  figures,  to  wit:  "On 
April  25th,  1904,  make  application  to  enter  and  did." 
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II. 

It  is  further  stipulated  by  and  between  the  said 
parties  hereto  that  the  answers  heretofore  filed  by 
and  on  behalf  of  the  defendants  in  the  said  cause 
to  the  complainant's  Amended  Bill  of  Complaint 
shall  stand  as  their  answers  to  the  complainant's 
Bill  of  Complaint  shall  stand  as  their  anstvers  to 
the  complainant^s  Bill  of  Complaint  as  amended,  in 
the  particulars  hereinbefore  set  forth  in  this  stipu- 
lation, except  that  such  answers  so  standing  as 
aforesaid  shall  be  amended  by  interlineation,  by 
striking  out  the  word  ''on,"  in  the  first  line  of  para- 
graph 1,  on  page  20;  and  in  the  first  line  of  para- 
graphs 1  and  2  on  page  21,  and  in  the  first  line  of 
paragraph  1  on  page,  22,  and  by  inserting  in  lieu 
thereof  the  words  ''prior  to." 

III. 

It  is  further  stipulated  by  and  between  the  said 
parties  hereto  that  the  disclaimers,  including  the 
answer  and  disclaimer  of  Frank  Kettenbach  hereto- 
fore filed  by  and  on  behalf  of  the  defendants  to  the 
complainant's  Amended  Bill  of  Complaint  in  said 
cause,  shall  stand  to  the  complainant's  Bill  of  Com- 
plaint as  amended  in  the  particulars  hereinbefore 
set  out  in  this  stipulation. 

IV. 

It  is  further  stipulated  by  and  between  the  [191] 
parties  hereto  that  the  replications  heretofore  filed 
by  and  on  behalf  of  the  complainant  in  the  above- 
entitled  cause  to  the  answers  and  disclaimers  of  the 
several  defendants  in  said  cause  to  the  complainant's 
Amended  Bill  of  Complaint  shall  stand  as  the  repli- 
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cations  to  the  said  disclaimers,  and  also  to  the  an- 
swers as  amended  as  set  forth  in  the  second  para- 
graph of  this  stipulation. 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 

Solicitor  for  Complainant. 
GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants,  William  F.  Kettenbach, 
George  H.  Kester,  and  William  Dwyer. 

JAMES  E.  BABB, 
Solicitor  for  Frank  W.  Kettenbach. 

[Endorsed] :  Filed  May  25th,  1910.    A.  L.  Richard- 
son, Clerk.     [192] 


In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho, 

IN  EQIUITY— Nos.  388--406  and  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 

Order  [Appointing  A.  M.  Wing  Special  Examiner 
to  Take  Testimony  at  Portland,  Oregon]. 

Upon  the  application  of  the  complainant  in  the 
above-entitled  causes,  it  is  this  15th  day  of  July, 
1910,  ordered,  that  A.  M.  Wing,  of  Portland,  Oregon, 
be,  and  he  is  hereby  appointed  and  constituted  a 
Special  Examiner  of  this  Court,  for  the  purpose  of 
taking  testimony  in  the  said  causes,  and  he  is  au- 
thorized and  empowered  as  such  Special  examiner, 
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to  take  the  testimony  therein  of  such  witnesses  as 
may  be  offered  by  either  party  at  Portland,  Oregon. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed] :  Filed  July  15,  1910.    A.  L.  Richard- 
son, Clerk.     [193] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 

Order  [Appointing  Warren  Truitt  a  Special 

Examiner]. 

The  parties  to  this  cause  having  requested  the 
Court  to  appoint  an  Examiner, 

It  is  hereby  ordered  that  Warren  Truitt,  Esq.,  of 
Moscow,  Idaho,  be,  and  he  hereby  is  appointed  a 
Special  Examiner  herein  to  take  the  testimony  in 
this  cause,  and  to  report  the  same  to  the  Court  with 
all  convenient  speed.  His  conmpensation  for  such 
services  will  be  at  the  rate  of  $10.00  per  diem. 

Dated  July  15th,  1910. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  July  15,  1910.  A.  L.  Richard- 
son, Clerk.     [194] 


208  The  United  States  of  America 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  EQUITY— No.  388. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 

Order  [Extending  Time  to  October  15,  1910,  for 
Taking  of  Testimony]. 

Upon  application  of  the  complainant,  by  Peyton 
Gordon,  Special  Assistant  to  the  Attorney  General, 
its  solicitor,  and  a  number  of  the  defendants,  through 
their  solicitors,  George  W.  Tannahill  and  James  E. 
Babb  and  C.  C.  Cavanaugh, 

It  is  ordered,  that  the  time  for  the  taking  of  the 
testimony  in  the  above-entitled  cause  be,  and  the 
same  hereby  is  extended  to  and  including  the  15th 
day  of  October,  1910.  The  complainant  to  begin 
the  taking  of  its  testimony  on  the  22d  day  of  August, 
1910. 

Dated  July  15,  1910. 

FEANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  July  15,  1910.  A.  L.  Richard- 
son, Clerk.     [195] 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  EQUITY— Nos.  388,  406  and  407. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Order  [Appointing  Leo  Longley  Special  Examiner 
to  Take  Testimony  at  Los  Angeles,  California]. 

Upon  the  application  of  the  complainant  in  the 
above-entitled  causes,  it  is  this  15th  day  of  July, 
1910,  ordered,  that  Leo  Longley,  of  Los  Angeles, 
California,  be,  and  he  is  hereby,  appointed  and  con- 
stituted a  Special  Examiner  of  this  Court  for  the 
purpose  of  taking  testimony  in  the  said  causes,  and 
he  is  authorized  and  empowered  as  such  Special  Ex- 
aminer to  take  the  testimony  herein  of  such  wit- 
nesses as  may  be  offered  by  either  party  at  Los 

Angeles,  California. 

PRANK  S.  DIETRICH, 

District  Judge.     [196] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idalio,  Northern  Division, 

IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 
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Order  [Appointing  Warren  Truitt  a  Special 
Examiner  to  Take  Testimony  at  Spokane, 
Washington]. 

,  Upon  the  application  of  complainant  in  the  above- 
entitled  causes,  it  is  ordered  that  Warren  Truitt  of 
Moscow,  Idaho,  be,  and  he  is  hereby  appointed  and 
constituted  a  Special  Examiner  of  this  court,  for  the 
purpose  of  taking  testimony  in  the  said  causes,  and 
he  is  authorized  and  empowered  as  such  Special 
Examiner  to  take  the  testimony  therein  of  such  wit- 
nesses as  may  be  offered  by  either  party  at  Spokane, 
Washington. 

Dated  August  20th,  1910. 

FRANK  S.  DIETRICH, 
Judge.     [197] 


In  the  Circuit  Court  of  the  United  States,  Ninth  Jti- 
dicial  Circuit,  for  the  District  of  Idaho,  North- 
ern Division, 


IN  EQUITY— No. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H. 
KESTER,  WILLIAM  DWYER,  CLAR- 
ENCE ROBNETT,  FRANK  W.  KETTEN- 
BACH, 

Defendants. 
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Order  to  Take  Bill  Pro  Confesso  Against  Defendant 

Clarence  Robnett. 

The  subpoena  in  the  above-entitled  cause  having 
been  returned,  which  return  has  been  filed,  and  it 
appearing  therefrom  that  the  said  subpoena  was 
duly  served  upon  the  defendant  Clarence  Robnett, 
and  an  appearance  having  been  entered  on  the  part 
of  said  defendant  Clarence  Robnett  on  the  7th  day 
of  April,  1910,  and  since  said  appearance  no  demur- 
rer, or  plea,  or  answer  having  been  filed,  although 
said  pleading  should  have  been  filed  before  this  date, 
therefore,  on  motion  of  Peyton  Gordon,  Special  As- 
sistant to  the  Attorney  General  and  solicitor  for 
complainant,  it  is  ordered  and  decreed  that  the  bill 
herein  be  taken  pro  confesso  as  to  said  defendant 
Clarence  Robnett. 

Dated  this  12th  day  of  September,  A.  D.  1910. 

A.  L.  RICHARDSON, 

Clerk. 

[Endorsed]  :  Filed  Sept.  12, 1910.  A.  L.  Richard- 
son, Clerk.     [198] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 
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Order  [Extending  Time  to  December  24,  1910,  to 
File  Complainant's  Brief]. 

Upon  motion  of  counsel  for  the  complainant  here- 
in, it  is  hereby  ordered  that  the  time  for  serving 
and  filing  the  complainant's  brief  in  cases  No.  388, 
406  and  407  is  hereby  extended  to  and  including  De- 
cember 24,  1910. 

Dated  November  26th,  1910. 

FEANK  S.  DIETRICH, 

Judge. 

[Endorsed]:  Filed  November  26,  1910.  A.  L. 
Richardson,  Clerk.     [199] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Order  [Extending  Time  to  January  15,  1911,  to  File 
Complainant's  Brief]. 

Upon  motion  of  counsel  for  the  complainant 
herein,  it  is  hereby  ordered  that  the  time  for  serving 
and  filing  the  complainant's  brief  in  cases  No.  388, 
406,  and  407,  is  hereby  extended  to  and  including 
January  15th,  1911. 

Dated  this  24th  day  of  December,  1910. 

FRANK  S.  DIETRICH, 
District  Judge. 
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[Endorsed]:  Filed  December  2'6th,  1910.     A.  L. 
Eichardson,  Clerk.     [200] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  406  and  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al.. 

Defendants. 

Order  [Extending  Time  to  February  15, 1911,  to  File 
Complainant's  Brief]. 

Upon  motion  of  counsel  for  the  complainant 
herein,  it  is  liereb}^  ordered  that  the  time  for  serv- 
ing and  filing  complainant's  brief  in  the  above  cases 
is  herebv  extended  to  and  including^  the  15th  dav  of 
February,  1911. 

Dated  this  14th  day  of  January,  1911. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed] :  Filed  January  14th,  1911.  A.  L. 
Richardson,  Clerk.     [201] 
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In  the  Circuit  Court  of  the  United  States  for  the 

District  of  IdaliOy  Northern  Division, 

No.  388,  406,  407. 

UNITED  STATES  OF  AMEEICA, 

Complainant, 

vs. 

WILLIAM  P.  KETTENBACH  et  al., 

Defendants. 
Order  [Extending  Time  to  February  26, 1911,  to  File 
Plaintiff's  Brief,  etc.]. 

For  good  cause  shown,  it  is  ordered  that  the  time 
of  thfe  plaintiff  for  filing  and  serving  brief  is  ex- 
tended to  and  including  February  26th,  1911.  The 
defendants  are  given  twenty  days  after  the  service 
thereof  in  which  to  serve  and  file  answering  briefs, 
and  the  plaintiff  is  given  fifteen  days  after  such  ser- 
vice in  which  to  reply. 

Dated  January  26th,  1911. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed]:  Filed  January  28th,  1911.  A.  L. 
Richardson,  Clerk.     [202] 


In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division, 

No.  388,  406,  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 
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Order  [Extending  Time  to  April  20,  1911,  to  File 
Plaintiif's  Brief,  etc.]. 

For  good  cause  shown,  it  is  ordered  that  the  time 
of  the  plaintiff  for  filing  and  serving  brief  in  the 
above  cases  is  extended  to  and  including  April  20, 
1911.  The  defendants  are  given  twenty  days  after 
the  service  thereof  in  which  to  serve  and  file  an- 
swering briefs,  and  the  plaintiff*  is  given  ten  days 
after  such  service  in  w^hich  to  repl}^ 

Dated  February  23d,  1911. 

FEANK  S.  DIETRICH, 

Judge. 

[Endorsed]:  Filed  February  23,  1911.  A.  L. 
Richardson,  Clerk.     [203] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Order  [Extending  Time  to  May  20,  1911,  to  File 
Complainant's  Brief]. 

Upon  motion  of  counsel  for  the  complainant 
herein. 

It  is  ordered  that  the  time  for  serving  and  filing 
complainant's  brief  in  the  above-entitled  causes  is 
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liereb}^  extended  to  and  including  May  20,  1911 ;  the 
defendants  to  have  thirty  days  thereafter  in  which 
to  serve  and  file  answering  brief,  and  the  complain- 
ant to  have  ten  days  thereafter  in  w^hich  to  serve  and 
file  reply  brief. 

Dated  the  15th  day  of  April,  1911. 

FRANK  S.  DIETRICH, 
District  Judge.     [204] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WM.  F.  KETTENBACH  et  al.. 

Defendants. 

Stipulation  [Concerning  Hearing  of  Motion  to 
Reopen  Causes,  etc.]. 

IT  IS  HEREBY  AGREED  by  and  between  coun 
sel  for  the  respective  parties  in  the  above-entitled 
causes  that  the  hearing  upon  a  motion  and  notice 
thereon  heretofore  served  and  filed  in  these  causes 
for  the  purpose  of  reopening  the  said  causes  and 
the  taking  of  additional  and  newly  discovered  tes- 
timony therein  may  be  heard  at  a  future  date  by 
agreement  of  counsel,  and  that  upon  su(*h  agreement 
b}^  counsel  as  to  a  date  definite  and  specific  on  fur- 
ther notice  of  said  hearing,  said  notice  is  waived. 

IT  IS  FURTHER  AGREED  bv  and  between  the 
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respective  parties  thereto  that  the  hearing  of  this 
motion,  and  if  the  same  is  granted  and  such  addi- 
tional testimon}^  taken  therein,  shall  in  no  manner 
interfere  with  the  speeding  of  the  causes  or  the  prep- 
aration of  the  briefs  on  the  testimony  already  taken. 
It  is  further  stipulated  and  agreed  by  and  between 
the  parties  to  said  causes  that  the  deposit  slip  set 
out  in  the  affidavit  served  herewith,  both  in  the 
[205]  front  and  the  back  of  the  same,  is  in  the 
■handwriting  of  the  defendant  William  F.  Ketten- 
bach, and  that  the  same  is  a  part  of  the  files  of  the 
Lewiston  National  Bank,  and  that  said  deposit  slip 
is  now^  on  file  with  the  clerk  of  the  Court  in  the  case 
of  U.  S.  vs.  Kester  and  Kettenbach,  marked  Pit's. 
Exhibit  No.  39. 

Dated  this   20th   day   of   April,   1911,   at   Boise, 
Idaho. 

PEYTON  GORDON, 

Solicitor  for  Complainant. 
GEO.  W.  TANNAHILL, 

Solicitor  for  Defendants. 
J.  E.  BABB, 
Solicitor  for  Certain  Defendants. 

[Endorsed]  :  Filed  April  20,  1911.     A.  L.  Rich- 
ardson, Clerk.     [206] 
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[Motion  for  Order  Opening  Causes  Nos.  388,  406  and 
407  for  Purpose  of  Including  in  Record  Addi- 
tional and  Newly  Discovered  Evidence.] 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 
IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OP  AMERICA, 

Complainant, 
vs. 

WM.  F.  KETTENBACH  et  al.. 

Defendants. 

MOTION. 

Comes  now  Peyton  Gordon,  Special  Assistant  to 
the  Attorney  General,  solicitor  for  the  complainant 
in  the  above-entitled  causes,  and  moves  the  Court 
for  an  order  opening  the  above-entitled  causes  for 
the  purpose  of  including  in  the  record  in  said  causes 
additional  and  newlv  discovered  evidence,  as  based 
upon  the  affidavit  hereto  attached  to  this  motion  and 
made  a  part  hereof. 

PEYTON  GORDON, 
Special  Assistant  to  Attorney  General.     [207] 

State  of  Idaho, 
County  of  Ada, — ss. 

Peyton  Gordon,  being  first  duly  sworn,  on  oath  de- 
poses and  says  he  is  Special  Assistant  to  the  Attor- 
ney General  of  the  United  States,  and  alleges  for 
the  complainant  in  the  above-entitled  causes,  that 
on  the  24th  day  of  October,  1910,  the  testimony  in 
the  above-entitled  causes  was  closed,  and  that  th(^ 
time  for  preparing  and  filing  briefs  in  the  same  on 
behalf  of  the  complainant  has  been  extended  to  and 
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including  May  20,  1911;  that  since  the  closing  of 
said  causes,  new  and  additional  testimony  has  been 
discovered,  which  said  testimony  is  relevant,  impor- 
tant and  material  in  proving  the  allegations  of  com- 
plainant's Bills  of  Complaint;  further,  that  said 
testimony  is  indispensable  for  the  proper  presenta- 
tion of  said  causes  to  the  Court  on  the  allegations 
in  said  Bills  as  aforesaid;  that  said  additional  testi- 
mon}^  was  discovered  after  the  closing  of  the  taking 
of  the  testimony  in  said  causes  as  aforesaid  and 
could  not  with  due  diligence  have  been  discovered 
before,  and  in  truth  and  in  fact  the  existence  of  such 
additional  testimony  was  not  know^n  to  your  affiant 
and  could  not  have  been  known  with  all  due  dili- 
gence until  a  date  subsequent  to  the  closing  of  said 
testimony  as  aforesaid;  that  such  newly  discovered 
testimony  is  of  the  following  nature : 

A  deposit  slip  of   the  Lewiston   National  Bank, 
Lewiston,  Idaho,  which  is  as  follows: 

THE  LEWISTON  NATIONAL  BANK, 
Lewiston,  Idaho. 
Deposited  by  Kittie  E.  Dwyer 

4-26-1904. 
two  checks 
given  to     [208] 
Wiggin  for 
cash  98.00 

50 
48 


Less  cash      2.00 
96.00 
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and  on  the  back  of  said  deposit  slip: 


V 


Guy  Wilson 

8 

Greenberg 

8 

Bingham 

8 

McMillan 

8 

Mrs.  Rowlands 

8 

J.  O'Keefe 

8 

Prentice 

8 

E.  Tajdor 

8 

Dammarell 

8 

Mrs.  Justice 

8 

C.  W.  Taylor 

8 

F.  Justice 

8 

96 

J.  O'Keefe 

8 

88 
The  purpose  of  the  introduction  of  this  exhibit 
and  the  evidence  related  and  incident  thereto  is  to 
support  the  allegatioiis  of  Plaintiff's  Bills  of  Com- 
plaint and  show  that  the  defendants,  Kester  and  Ket- 
tenbach,  paid  the  filing  fees  in  the  land  office  at 
Lewiston,  Idaho,  upon  the  timber  claims  of  the  per- 
sons  whose    names    are    enumerated    on    the    back 

thereof. 

PEYTON  GORDON. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  April,  1911. 

A.  L.  RICHARDSON, 

Clerk. 

[Endorsed]  :    Filed  April  20,  1911.     A.  L.  Rich- 
ardson, Clerk.     [209] 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WM.  F.  KETTENBACH  et  al., 

Defendants. 

Notice  of  Motion  [for  Opening  of  Causes  Nos.  388, 

406  and  407]. 

To  the  Above-named  Defendants,  Jas.  E.  Babb,  Geo. 

W.  Tannahill,  Your  Attorneys,  and  to  Each  of 

You: 
YOU  WILL  PLEASE  TAKE  NOTICE  that  the 
undersigned,  solicitor  for  complainant,  will  on  the 
26th  day  of  April,  1911,  before  the  above-entitled 
court  in  the  Federal  courtrooms.  City  of  Boise, 
Idaho,  at  the  hour  of  10  o'clock  A.  M.,  or  as  soon 
thereafter  as  counsel  can  be  heard,  will  move  the 
Court  for  an  order  opening  the  above-entitled  causes 
for  the  purpose  of  introducing  additional  and  new^ly 
discovered  testimony,  in  accordance  with  motion 
herewith  served  upon  3^ou,  together  with  this  notice. 
Upon  the  hearing  of  said  motion,  counsel  will  use 
notice  of  motion;  the  motion  and  the  affidavit  at- 
tached to  said  motion ;  all  the  files  and  records  in  the 
above-entitled  causes  or  so  much  thereof  as  may  be 
necessary. 

PEYTON  GORDON, 
Solicitor  for  Complainant.     [210] 
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Service  of  the  above  notice,  together  with  a  copy 
of  the  motion  and  the  attached  affidavit  thereto,  ac- 
knowledged by  receipt  of  copies  this  20th  day  of 
April,  1911. 

GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants. 

J.  E.  BABB, 
Solicitor  for  Certain  Defendants. 

[Endorsed]  :  Filed  April  20th,  1911.  A.  L.  Eich- 
ardson.  Clerk.     [211] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

No.  388,  406,  407. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 

vs. 

WM.  F.  KETTENBACH  et  al.. 

Defendants. 

Order  [Extending  Time  to  May  27,  1911,  to  File 
Complainant^s  Brief,  etc.]. 

Upon  the  request  of  counsel  for  the  complainant, 
and  for  cause  shown. 

It  is  hereby  ordered  that  the  complainant  have  un- 
til and  including  the  27th  day  of  May,  1911,  in  which 
to  file  brief  in  the  above  cases,  and  that  the  defend- 
ants have  thirty  days  thereafter  in  which  to  file  their 
brief,  and  that  the  complainant  have  ten  days  there- 
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after  in  which  to  file  reply  brief. 
Dated  this  18th  day  of  May,  1911. 

FEANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  May  18th,  1911.     A.  L.  Rich- 
ardson, Clerk.     [212] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division. 

No.  388,  406,  407. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

WILLIAM  F.  KETTENBACH  et  al.. 

Defendants. 

Order  [Extending  Time  to  June  3,  1911,  to  Pile 

Complainant's  Brief,  etc.]. 

ORDER  EXTENDING  TIME   FOR   SERVING 

AND  FILING  BRIEF. 

Upon  motion  of  counsel  for  the  complainant 
herein, 

IT  IS  ORDERED  that  the  time  for  serving  and 
filing  complainant's  brief  in  the  above-entitled 
causes  is  hereby  extended  to  and  including  June  3, 
1911;  the  defendants  to  have  thirty  days  thereafter 
in  which  to  serve  and  file  answering  brief;  and  the 
complainant  to  have  ten  days  thereafter  in  which  to 
serve  and  file  reply  brief. 

Dated  this  27th  day  of  May,  1911. 

FRANK  S.  DIETRICH, 

District  Judge. 
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[Endorsed] :  Filed  May  27th,  1911.     A.  L.  Rich- 
ardson, Clerk.     [213] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Central  Division, 

No.  388,  406,  407. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

WM.  F.  KETTENBACH  et  al.. 

Defendants. 

Order  [Extending  Time  to  August  14,  1911,  to  File 

Reply  Brief]. 

Upon  the  request  of  counsel  for  the  complainant 
in  this  case,  it  is  hereby  ordered  that  the  time  for 
serving  and  filing  reply  brief  is  extended  to  and  in- 
cluding August  14th,  1911. 

Dated  this  5th  day  of  August,  1911. 

FRANK  S.  DIETRICH. 

[Endorsed] :  Filed  August  7th,  1911.  A.  L.  Rich- 
ardson, Clerk.     [214] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Central  Division, 

No.  3'88,  406,  407. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

WM.  F.  KETTENBACH  et  al, 

Defendants. 
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Order  Extending  Time  to  August  17,  1911,  for 
Serving  and  Filing  Reply  Briefs. 

Upon  the  request  of  counsel  for  the  complainant 
in  these  causes,  it  is  hereby  ordered  that  the  time  for 
serving  and  filing  reply  briefs  is  extended  to  and  in- 
cluding August  17th,  1911. 
Dated  this  14th  day  of  August,  1911. 

PRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  August  14,  1911.     A.  L.  Rich- 
arHson,  Clerk.     [215] 


In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

IN  EQUITY— Nos.  368,  406,  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Specifications  of  Objections  to  Evidence. 
COME  NOW   the   defendants  herein,  within  the 
time  allowed  by  order  of  the  above-entitled  court, 
and  specify  their  objections  to  the  evidence  as  fol- 
lows: 

1.  The  defendants  object  to  a  conversation  with 
David  Justice,  appearing  on  page  10  of  the  Record. 

2.  The  defendants  object  to  a  question  asked  the 
witness,  Guy  L.  Wilson,  relative  to  an  alleged  con- 
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versation  with  William  Dwyer  concerning  questions 
which  would  be  asked  the  witness  on  final  proof. 

3.  The  same  objection  to  the  same  class  of  evi- 
dence, appearing  on  page  24  of  the  Record. 

4.  The  objection  of  the  defendants  to  the  ques- 
tion asked  the  witness,  Guy  L.  Wilson,  relative  to 
William  Dwyer  directing  the  witness  in  relation  to 
taking  up  a  timber  claim,  and  the  same  objections, 
appearing  on  pages  33,  34  and  35  of  the  Record,  rela- 
tive to  the  final  proof  papers  and  the  questions  asked 
the  witness  upon  the  making  of  final  proof. 

5.  The  defendants  object  to  each  and  every  final 
proof  paper  offered  in  evidence,  and  to  each  and 
every  question  asked  the  witnesses  concerning  their 
final  proof,  and  renew  [216]  their  motions  to 
strike  out  evidence  relative  to  the  final  proof  papers 
and  the  questions  asked  the  witnesses  upon  the  mak- 
ing of  final  proof,  and  the  defendants  rely  upon  each 
and  every  objection  made  to  each  and  every  paper  in- 
troduced in  evidence  in  relation  to  final  proof. 

6.  The  objection  of  the  defendants  to  reading  in 
evidence  the  questions  and  answers  and  certain  evi- 
dence given  by  the  witness,  Guy  L.  Wilson,  in  a  crim- 
inal case  of  the  United  States  vs.  William  Dwyer,  at 
the  May  Term,  1907,  and  which  was  read  from  the 
Case  No.  1606,  Transcript  of  Record,  Volume  1, 
which  objection  appears  on  page  39  of  the  Record, 
and  the  same  objection  appearing  on  page  40  of  the 
Record;  and  the  same  objection  appearing  at  the  bot- 
tom of  page  40  of  the  Record,  and  the  same  objections, 
there  being  two  in  number,  appearing  on  page  41  of 
the  Record;  and  the  same  objections,  there  being  two 
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in  number,  appearing  on  page  42  of  the  Record ;  the 
same  objection,  there  being  three  in  number  appear- 
ing on  page  43  of  the  Record;  the  same  objection  ap- 
pearing on  page  44  of  the  Record;  the  same  objec- 
tions, there  being  two  in  number,  appearing  on  page 
45  of  the  Record;  and  also  upon  the  other  grounds 
urged  in  the  objections  appearing  on  said  page ;  the 
same  objection  appearing  on  page  46  of  the  Record. 
The  objections  appearing  on  page  47  of  the  Record, 
as  irrelevant  and  immaterial,  and  the  same  objec- 
tion appearing  on  page  47  of  the  Record  as  going  to 
all  of  the  same  class  of  testimony. 

7.  The  objection  of  the  defendants  to  the  evidence 
of  Ella  Wilson  concerning  questions  to  be  asked  the 
witness,  Guy  L.  Wilson  upon  his  final  proof,  and  the 
objection  appearing  at  the  bottom  of  page  59  of  the 
Record,  [217]  relative  to  the  objection  of  the  de- 
fendants extending  to  all  of  the  same  class  of  testi- 
mony. 

8.  The  objection  of  the  defendants,  appearing  on 
page  61  of  the  Record,  as  to  refreshing  the  witness' 
memory,  and  the  same  objections,  there  being  two  in 
number,  on  said  page  61  of  the  Record,  and  as  to  the 
same  objection  extending  to  all  of  the  same  class  of 
testimony. 

9.  The  objection  of  the  defendants,  appearing  on 
page  63  of  the  Record,  as  to  counsel  reading  from  the 
evidence  given  in  another  case. 

10.  The  objection  of  the  defendants  to  the  evi- 
dence of  Ella  Wilson,  appearing  on  page  64  of  the 
Record,  as  to  the  same  being  incompetent,  irrelevant, 
immaterial  and  a  repetition. 
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11.  The  objection  of  the  defendants  to  the  evi- 
dence of  Ella  Wilson,  appearing  on  page  67  of  the 
Record,  as  to  the  same  being  leading  and  suggestive. 

12.  The  objection  of  the  defendants  appearing  on 
page  78  of  the  Record,  to  the  evidence  of  Fred 
Schaf  er,  and  to  evidence  in  relation  to  matters  occur- 
ring subsequent  to  the  filing  of  the  sworn  statement 
and  prior  to  the  making  of  final  proof.  The  same 
objection  appearing  on  page  82  of  the  Record,  and 
extending  to  all  of  the  evidence  of  the  same  class. 
The  same  objection  and  motion  to  strike  out  certain 
parts  of  the  witness'  evidence  on  page  83  of  the  Rec- 
ord. 

13.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness  Schafer,  appearing  on 
page  84  of  the  Record. 

14.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  William  Havernick,  extending 
to  bills  388    1218]     and  407  of  the  Record. 

15.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  William  Havernick,  in  relation 
to  the  final  proof,  appearing  on  page  100  of  the  Rec- 
ord, and  the  objection  of  the  defendants  to  the  same 
evidence,  appearing  on  the  same  page,  as  immaterial. 

16.  The  objections  of  the  defendants  to  the  evi- 
dence of  witness,  William  Havernick,  appearing  on 
page  101  of  the  Record,  there  being  two  in  number, 
and  especially  the  objection  of  the  defendants  to  the 
final  proof  papers  of  William  Havernick,  appearing 
on  page  101  of  the  Record. 

17.  The  objection  of  the  defendants,  Frank  W. 
Kettenbach  and  the  Clearwater  Timber  Company,  to 
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the  final  proof  papers  of  William  Havernick,  appear- 
ing on  page  102  of  the  Eeeord. 

18.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Alma  Havernick,  appearing  on  page 
106  of  the  Record. 

19.  The  objection  of  the  defendants  to  the  evi- 
dence of  William  J.  White  appearing  on  page  111  of 
the  Record,  as  to  the  same  extending  to  Bills  388  and 
407. 

20.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  William  J.  White,  appearing  on 
pages  126  and  127  of  the  Record. 

21.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  Soren  Hansen  being  considered 
in  connection  with  Bills  388  and  407,  appearing  on 
page  133  of  the  Record. 

22.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  Soren  Hansen,  appearing  on 
page  135  of  the  Record,  and  the  suggestion  that  the 
same  extend  to  all  of  the  same  class  of  evidence  of 
the  witness.     [219] 

23.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness  Soren  Hansen,  appear- 
ing on  page  141  of  the  Record. 

24.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  William  McMillan,  being  con- 
sidered in  connection  with  Bills  388  and  407,  appear- 
ing on  page  147  of  the  Record. 

25.  The  objection  of  the  defendants  to  the  ques- 
tions asked  the  witness,  McMillan,  relative  to  his 
final  proof,  appearing  on  page  154  of  the  Record. 

26.  The  objection  of  the  defendants  to  the  final 
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proof  papers  of  William  McMillan,  appearing  on 
page  159  of  the  Eecord. 

27.  The  objection  of  the  defendants  to  the  evi- 
dence of  Charles  Carey,  appearing  on  page  162  of  the 
Record,  upon  the  ground  that  the  witness'  claim  is 
not  involved.  Same  objection  appearing  on  page  168 
of  the  Record. 

28.  The  objection  of  the  defendants  to  the  cross- 
examination  by  the  complainant  of  the  witness, 
Charles  Carey,  appearing  on  page  170  of  the  Record. 

29.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  in  relation  to  the  witness'  final 
proof,  appearing  on  page of  the  Record. 

30.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Charles  Carey,  appear- 
ing on  page  181  of  the  Record. 

31.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Mamie  P.  White,  ap- 
pearing on  page  204  of  the  Record. 

32.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Charles  Myers,  being  considered 
in  relation  to  Bills  406  and  388,  appearing  on  page 
207  of     [220]     the  Record. 

33.  The  objection  of  the  defendants  to  the  ques- 
tion asked  the  witness,  Charles  Myers,  in  relation  to 
the  money  for  final  proof,  appearing  on  page  212 
of  the  Record. 

34.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Charles  Myers,  appear- 
ing on  page  216  of  the  Record. 

35.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Mrs.  Janey  Myers,  appearing 
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on  page  223  of  the  Record;  that  is,  as  to  it  being 
considered  in  relation  to  Bills  388  and  407. 

36.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Janey  Myers,  appearing  on  page 
230  and  231  of  the  Record. 

37.  The  objection  of  the  defendants  to  the  ques- 
tions asked  the  witness,  Joel  H.  Benton,  relative  to 
his  homestead  claim,  appearing  on  page  237  of  the 
record,  and  the  objection  of  the  defendants  to  the 
evidence  of  the  witness  being  considered  in  relation 
to  Bills  388  and  407,  appearing  on  pages  236  and  237 
of  the  Record.  The  same  objection  to  all  of  the 
same  class  of  evidence,  appearing  on  page  248  of  the 
Record. 

38.  The  objection  of  the  defendants  to  the  ex- 
amination of  the  witness  upon  evidence  given  upon 
a  former  trial,  appearing  on  page  241  of  the  Record. 

39.  The  objection  of  the  defendants  to  a  question 
asked  the  witness,  Joel  H.  Benton,  appearing  on 
page  253  of  the  Record. 

40.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Joel  H.  Benton,  appearing  on  page 
2581  of  the     [221]     Record. 

41.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Frederick  W.  D.  Newman,  appear- 
ing on  pages  284  and  285  of  the  Record. 

42.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Daniel  W.  Greenburg,  appearing  on 
page  302  of  the  Record. 

43.  The  objection  of  the  defendants  to  the  evi- 
dence of  Charles  Dent,  being  considered  in  relation 
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to  Bills  388  and  407,  appearing  on  page  305  of  the 
Kecord. 

44.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Charles  Dent,  appear- 
ing on  pages  320  and  321  of  the  Eecord. 

45.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Edna  P.  Kester,  appear- 
ing on  page  327  of  the  Record. 

46.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Elizabeth  White,  appearing  on 
page  380  of  the  Record,  especially  in  relation  to  Bills 
388  and  407. 

47.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Elizabeth  White,  ap- 
pearing on  page  352  of  the  Record. 

48.  The  objection  of  the  defendants  to  the  evi- 
dence of  Van  V.  Robinson,  being  considered  in 
support  of  Bills  388  and  407,  appearing  on  page  356 
of  the  Record. 

49.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Van  V.  Robinson,  appearing  on 
page  369  of  the  Record. 

50.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  Frank  J.  Bonne}^,  and  so  far  as 
the  same  relates  to  Bills  388  and  406,  appearing  on 
page  374  of     [222]     the  Record. 

51.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Frank  J.  Bonney, 
appearing  on  page  388  of  the  Record. 

52.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  Clinton  E.  Perkins,  appearing 
on  page  303  of  the  Rec^ord,  and  as  the  same  relates 
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to  Bills  406  and  388. 

53.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Clinton  E.  Perkins,  appearing  on 
page  407  of  the  Eecord. 

54.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Francis  A.  Clausen,  being  con- 
sidered in  support  of  Bills  368  and  407,  appearing 
on  page  419  of  the  Eecord. 

55.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Francis  A.  Clausen, 
appearing  on  page  432  of  the  Record. 

56.  The  objection  of  the  defendants  to  the  evi- 
dence of  Gary  Van  Artsdalen  being  considered  in 
support  of  Bills  407  and  388,  appearing  on  page 
435  of  the  Record. 

57.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness  Gary  Van  Artsdalen, 
appearing  on  page  442  of  the  Record. 

58.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Bertsel  H.  Ferris,  appearing 
on  page  444  of  the  Record. 

59.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Bertsel  H.  Ferris,  appearing 
on  page  451  of  the  Record.     [223] 

60.  The  objection  of  the  defendants  to  all  of  the 
evidence  of  Bertsel  H.  Ferris  relating  to  final  proof, 
appearing  on  page  456  of  the  Record,  and  also  the 
defendants'  objection  appearing  on  said  page  to  the 
evidence  of  the  witness  on  the  ground  of  its  being 
immaterial. 

61.  The  objection  of  the  defendants  to  the  final 
proof    ]3apers    of    the  witness    Bertsel  H.  Ferris, 
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appearing  on  page  463  of  the  Record. 

62.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  Hiram  F.  Lewis,  appearing  on 
page  415,  the  claim  not  being  involved  in  either  of 
the  actions. 

63.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  Albert  J.  Flood,  appearing  on 
page  557  of  the  Record. 

64.  The  motion  of  the  defendants  to  strike  out 
the  evidence  of  the  witness,  Albert  J.  Flood,  appear- 
ing on  page  560  of  the  Record,  and  the  renewal  of 
that  motion  appearing  on  page  570  of  the  Record. 

65.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  Walter  Williams,  appearing  on 
page  573  of  the  Record. 

66.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  John  E.  Nelson  in  support  of 
Bills  388  and  407,  appearing  on  page  585  of  the 
Record.  And  the  defendants'  objections  on  the 
grounds  of  materialitv  and  hearsav  at  the  bottom 
of  page  585  of  the  Record. 

67.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  John  E.  Nelson,  appearing  on  page 
597  of  the  Record. 

68.  The  defendants'  objection  to  the  evidence  of 
the  [224]  witness,  Charles  W.  Taylor,  appearing 
on  page  603  of  the  Record,  and  especially  in  relation 
to  Bills  406  and'  407. 

69.  The  objections  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Charles  W.  Taylor. 
a])pearing  on  page  622  of  the  Record. 

70.  The  ol)jections  of  the  defendants  to  the  evi- 
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dence  of  the  witness,  Edgar  J.  Taylor,  appearing 
on  page  656  of  the  Record.  And  the  same  objec- 
tions appearing  on  page  657,  there  being  three  in 
number  om  said  page  657. 

71.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness  Edgar  J.  Taylor, 
appearing  on  page  667  of  the  Record. 

72.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  David  S.  Bingham,  in  support 
of  Bills  388  and  407,  appearing  on  page  '674  of  the 
Record. 

73.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness  David  S.  Bingham,  as  to  the 
witness'  understanding,  and  also  the  defendants' 
objection  to  the  conversation  of  the  witness  with 
Jackson  O'Keefe,  appearing  on  page  675  of  the 
Record;  and  the  objection  of  the  defendants  to  the 
question  asked  the  witness,  David  S.  Bingham,  as 
to  the  same  being  a  conclusion;  and  the  motion  of 
the  defendants  to  strike  out  the  evidence  of  the  wit- 
ness, David  S.  Bingham,  appearing  on  page  676  of 
the  Record. 

74.  The  objection  of  the  defendants  to  conversa- 
tions of  the  witness,  David  S.  Bingham,  with  Jack- 
son O'Keefe  and  others,  not  in  the  presence  of  the 
defendants,  appearing  on  page  682  of  the  Record. 

75.  The  objection  of  the  defendants  to  the  deed 
executed  by  the  witness,  David  S.  Bingham,  and  so 
far  as  [225]  relates  to  Bills  388  and  407,  appear- 
ing on  page  685  of  the  Record. 

76.  The  objections  of  the  defendants  to  the  final 
proof  papers  of  David  S.  Bingham,  appearing  on 
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page  687  of  the  Eecord. 

77.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Edgar  H.  Dammarell,  in  so  far 
as  it  relates  to  Bills  406  and  407,  appearing  on  page 

701  of  the  Record. 

78.  The  objection  of  the  defendants  to  the  con- 
versations of  the  witness  with  Jackson  O'Keefe  not 
in  the  presence  of  the  defendants,  appearing  on  page 

702  of  the  Eecord;  especially,  inasmuch  as  Jackson 
O'Keefe  was  at  the  time  the  witness  was  testifying, 
and  for  a  long  time  prior  to  the  trial,  deceased. 

79.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Edgar  H.  Dammarell, 
appearing  on  page  721  of  the  Record. 

80.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Samuel  C.  Hutchins,  as  the 
witness'  entrv  was  not  involved  in  either  of  the  Bills, 
appearing  on  page  727  of  the  Record. 

81.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Wjam.  W.  Peffley,  as  the 
witness'  entry  was  not  involved  in  either  of  the  bills, 
the  objection  appearing  on  page  731  of  the  Record. 

'82.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  John  P.  Shaw,  as  the  witness' 
entry  was  not  involved  in  either  of  the  bills,  the 
objection  appearing  on  page  735  of  the  Record.  The 
same  objection  appearing  on  page  736  of  the  Record. 

83.  The  objection  of  the  defendants  to  the  evi- 
dence [226]  of  the  witness,  Andrew  J.  Sherburn, 
as  the  witness'  entry  was  not  involved  in  either  of 
the  Bills,  the  objection  appearing  on  page  740  of  the 
Record. 
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84.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  F.  D.  Morrison,  appearing  on 
page  743  of  the  Record, — no  entry  of  the  witness 
being  involved  in  either  of  the  Bills. 

85.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Joseph  H.  Prentice,  in  support 
of  Bills  406  and  407,  and  the  objection  of  the  de- 
fendants to  the  conversations  with  Jackson  O  'Keef  e, 
who  was  at  the  time  the  witness  was  testifying, 
deceased, — said  objection  appearing  on  page  750  of 
the  Record.  The  same  objection  to  all  of  the  evi- 
dence of  the  witness  as  to  conversations  with  Jackson 
O'Keefe,  appearing  on  page  750  of  the  Record. 

86.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Joseph  H.  Prentice, 
appearing  on  page  767  of  the  Record. 

87.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  John  H.  Long,  appear- 
ing on  page  791  of  the  Record. 

88.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Frances  M.  Long,  as  the  same 
relates  to  Bills  406  and  407,  appearing  on  page  794 
of  the  Record. 

89.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Frances  M.  Long,  and 
Annie  E.  Long,  appearing  on  page  807  of  the  Record, 
and  the  same  objection  appearing  at  the  bottom  of 
page  807  of  the  Record. 

90.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Benjamin  F.  Long,  admitted 
in  support  [227]  of  Bills  406  and  407,  appearing 
on  page  825  of  the  Record. 
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91.  The  objection  of  the  defendants  to  the  final 
proof  papers  offered  in  evidence  of  the  witness 
Benjamin  F.  Long,  appearing  on  page  825  of  the 
Record. 

92.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  George  J.  Robinson,  being 
admitted  in  support  of  Bills  406  and  407,  appearing 
on  page  830  of  the  Record. 

93.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  George  J.  Robinson,  appearing  on 
page  844  of  the  Record. 

94.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Ellsworth  M.  Harrington,  being 
admitted  in  support  of  Bills  406  and  407,  appearing 
on  page  856  of  the  Record. 

95.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Ellsworth  M.  Harring- 
ton, appearing  on  page  868  of  the  Record. 

96.  The  objection  of  the  defendants  to  the  affi- 
davit offered  in  evidence  by  the  complainant,  of 
Frances  A.  Clausen,  which  objection  appears  on 
page  909  of  the  Record. 

97.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Frances  A.  Clausen, 
appearing  on  page  921  of  the  Record. 

98.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Jackson  O'Keefe,  appearing  on  page 

922  of  the  Record. 

99.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Joseph  B.  Clute,  appearing  on  page 

923  of  the  Record.     [228] 

100.  The  objection  of  the  defendants  to  the  final 
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proof  papers  of  William  E.  Helkenberg,  appearing 
on  page  924  of  the  Record. 

101.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Wren  Pierce,  appearing  on  page 
926  of  the  Record. 

102.  The  objection  of  the  defendants  to  the  read- 
ing into  the  Record  of  the  evidence  of  Norman 
Jackson,  appearing  on  page  927  of  the  Record. 

103.  The  objection  of  the  defendants  to  the  evi- 
dence of  Norman  Jackson,  made  at  the  time  the 
witness  was  testifying  in  a  former  trial,  appearing 
on  page  930  of  the  Record. 

104.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  William  H.  Kincaid,  appearing  on 
page  936  of  the  Record. 

105.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  George  W.  Miller,  appearing  on 
page  937  of  the  Record. 

106.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Charles  F.  Schumaker,  appearing 
on  page  938  of  the  Record. 

107.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Charles  B.  Thomberg,  appearing  on 
page  939  of  the  Record. 

108.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Charles  S.  Myers,  appearing  on  page 
939  of  the  Record. 

109.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Charles  G.  Vogelman  and  of  Frank 
L.  Moore,  appearing  on  page  940  of  the  Record. 

110.  The  objection  of  the  defendants  to  the  evi- 
dence in  relation  to  the  contest  of  William  Dwver 


240  The  United  States  of  America 

of  the  entry  [229]  of  Albert  0.  Wasson,  appear- 
ing at  page  940  of  the  Record;  and  the  objection  of 
the  defendants  to  the  filing  of  Homestead  Entry  of 
William  B.  Walker,  at  page  940  of  the  Record;  and 
the  objection  of  the  defendants  to  the  filing  of  Home- 
stead Entry  of  William  B.  Walker,  at  page  940  of 
the  Record. 

111.  The  objection  of  the  defendants  to  the  evi- 
dence in  relation  to  the  Homestead  Entry  of  Walter 
Williams,  appearing  at  page  941  of  the  Record. 

112.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  Homestead  Entry  and  Contest  of  Albert 
J.  Flood,  appearing  on  page  942  of  the  Record. 

113.  The  objection  of  the  defendants  to  the 
Homestead  Entry  and  Contest  of  John  P.  Harlan, 
appearing  on  page  943  of  the  Record;  also  of  John 
W.  Huber.  The  same  objection  as  to  the  evidence 
in  relation  to  the  homestead  entry  of  William  R. 
Lawrence  and  Fred  H.  McConnell,  appearing  on 
page  944  of  the  Record.  The  same  objection  as  to  the 
homestead  entry  and  contest  of  Frank  A.  McConnell, 
appearing  on  page  945  of  the  Record.  The  same  ob- 
jection as  to  the  evidence  of  the  homestead  entry  and 
contest  of  Albert  Anderson  and  George  G.  James,  at 
page  946  of  the  Record.  The  same  objection  as  to  the 
evidence  of  the  homestead  entry  and  the  contest 
of  the  same  of  John  McHardie  and  Carl  Rogers, 
appearing  on  page  948  of  the  Record.  The  same 
objection  as  to  the  homestead  entry  and  contest  of 
Frank  Lillegren,  appearing  on  page  950  of  the 
Record.  The  same  objection  as  to  the  evidence  in 
relation  to  the  entry  of  Susan  Comstock,  appearing 
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on  page  952  of  the  Record.     [230] 

114.  The  objection  of  the  defendants  to  the  evi- 
dence of  Miss  Elizabeth  Kettenbach,  in  so  far  as  the 
same  relates  to  Bills  388  and  407,  appearing  on  page 
1049  of  the  Record. 

115.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Miss  Elizabeth  Kettenbach,  appear- 
ing on  page  1065  of  the  Record. 

116.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Martha  E.  Hallett,  in  so  far 
as  the  same  relates  to  Bills  388  and  407,  appearing 
on  page  1080  of  the  Record. 

117.  The  objection  of  the  defendants  to  the 
final  proof  papers  of  the  witness,  Martha  E.  Hal- 
lett, appearing  on  page  1091  of  the  Record. 

118.  The  objection  of  the  defendants  to  the  evi- 
dence of  John  H.  Little,  in  so  far  as  the  same  relates 
to  Bills  406  and  407,  appearing  on  page  1094  of  the 
Record. 

119.  The  motion  of  the  defendants  to  strike  out 
certain  portions  of  the  evidence  of  the  witness,  John 
H.  Little,  appearing  on  page  1096  of  the  Record. 

120.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  John  H.  Little,  in  relation  to 
final  proof,  appearing  on  page  1101  of  the  Record. 

121.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  John  H.  Little,  appear- 
ing on  page  1104  of  the  Record. 

122.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  E.  N.  Brown,  appearing  on 
page  1109  of  the  Record. 

123.  The  objections  of  the  defendants  to  the  evi- 
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dence  of  E.  N.  Brown,  and  motion  to  strike  the 
same,  there  being  three  objections  in  number,  ap- 
pearing on  page  1111  of  the     [231]     Record. 

124.  The  objections  of  the  defendants  to  the  evi- 
dence of  the  witness,  E.  N.  Brown,  appearing  on 
page  1111  of  the  Record. 

125.  The  objection  of  the  defendants  to  Receiv- 
er's Final  Receipt  issued  to  the  witness,  Bertsel  H. 
Ferris,  appearing  on  page  1155  of  the  Record. 

126.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness, Roland,  appear- 
ing on-  page  1156  of  the  Record. 

127.  The  objection  of  the  defendants  to  the 
final  proof  papers  of  the  witness  William  B.  Ben- 
ton, appearing  on  page  1157  of  the  Record.  The 
same  objection  to  the  final  proof  papers  of  the  wit- 
ness, Benjamin  F.  Bashor,  appearing  on  page  1158 
of  the  Record.  The  sam^e  objection  to  the  admis- 
sion im  evidence  of  the  final  proof  papers  of  Pearl 
Washburn,  appearing  on  page  1159  of  the  Record. 
The  same  objection  to  the  final  proof  papers  of  the 
witness,  James  C.  Evans,  appearing  on  page  1160 
of  the  Record.  The  same  objection  to  the  final 
proof  papers  of  the  witness,  George  Morrison,  ap- 
pearing on  page  1162  of  the  Record.  The  same  ob- 
jection to  the  final  proof  papers  of  Edwin  M.  Hyde, 
appearing  on  page  1163  of  the  Record.  The  same 
objection  to  the  final  proof  papers  of  the  witness, 
Robert  O.  Waldanan,  appearing  on  page  1164  of  the 
Record. 

128.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Harvey  J.  Steffey,  appearing 
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on  page  1224  of  the  Record,  especially  in  so  far  as 
the  same  relates  to  Bills  388  and  406. 

129.  The  motion  of  the  defendants  to  strike  out 
certain  evidence  of  the  witness,  Harvey  J.  Steffey, 
relative  to  the  claim  of  Winnie  Lane,  the  claim  not 
being  [232]  involved  in  the  action,  appearing  on 
page  1225  of  the  Record.  The  same  objection  to 
the  evidence  in  relation  to  the  Kenner  claim,  ap- 
pearing on  page  1227  of  the  Record. 

130.  The  objection  of  the  defendants  appearing 
on  page  1243  of  the  Record,  so  far  as  the  same  re- 
lates to  Bills  388  and  406,  the  same  being  a  check 
marked  '^  Exhibit  55." 

131.  The  objection  of  the  defendants  to  the 
statement  of  the  witness,  appearing  on  page  1247 
of  the  Record,  as  being  a  conclusion. 

132.  The  objection  of  the  defendants  to  evidence 
in  relation  to  a  question,  appearing  on  page  1251  of 
the  Record,  as  not  being  the  best  evidence. 

133.  The  motion  of  the  defendants  to  strike  out 
the  statement  of  the  witness  relative  to  an  under- 
standing, appearing  on  page  1258  of  the  Record. 

134.  The  motion  of  the  defendants  to  strike  out 
the  statement  of  the  witness,  appearing  on  page 
1259  of  the  Record,  as  to  an  understanding. 

135.  The  motion  of  the  defendants  to  strike  out 
a  statement  of  the  witness  as  to  what  an  under- 
standing was,  appearing  on  page  1271  of  the  Record. 

136.  The  objection  of  the  defendants  to  the  ad- 
mission of  certain  checks  in  evidence,  appearing  on 
page  1276  of  the  Record. 

137.  The  objection  and  motion  of  diefendants  to 
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strike  out  a  certain  statement  of  the  witness,  ap- 
pearing on  page  127'9  of  the  Record,  and  also  two 
similar  objections  and  motions,  appearing  on  the 
same  page.     [233] 

138.  The  objection  of  the  defendants  to  reports 
of  the  Lewiston  National  Bank,  appearing  on  page 
1445  of  the  Record,  and  the  same  objection  appearing 
on  page  1446  of  the  Record,  and  the  same  objection 
appearing  on  page  1447  of  the  Record;  and  the  same 
objection  as  to  relevancy  and  materiality,  appearing 
on  page  1449  of  the  Record;  and  also  the  objection 
appearing  at  the  bottom  of  page  1449  relative  to  a 
certain  note  of  Naylor  and  Norlin  not  appearing  in 
the  Bills  Receivable. 

130.  The  objection  of  the  defendants  to  a  note 
of  Naylor  and  Norlin  and  guaranteed  by  George  H. 
Kester,  appearing  on  page  1450  of  the  Record. 

140.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Joseph  M.  Molloy,  relative  to  a 
line-up  at  the  land  office,  appearing  at  page  1460  of 
the  Record,  and  also  that  the  same  objection  extend 
to  all  of  the  same  line  of  inquiry. 

141.  The  objections  of  the  defendants  to  the  evi- 
dence of  the  witness,  Edw^ard  M.  Lewis,  upon  the 
ground  that  the  entry  of  the  witness  was  not  in- 
volved in  any  of  the  Bills,  the  same  being  two  in 
number,  appearing  at  page  1487  of  the  Record. 

142.  The  objection  of  the  defendants  to  con- 
versations between  the  witness  and  his  brother, 
Hiram  F.  Lewis,  not  in  the  presence  of  the  de- 
fendants, appearing  at  page  1488  of  the  Record. 

143.  The  objection  of  the  defendants  to  the  offer 
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in  evidence  relative  to  an  affidavit  made  by  the 
witness,  Edward  M.  Lewis,  for  Inspector  0 'Fallon, 
appearing  on  page  1497  of  the  Record.  Same  ob- 
jection on  page  1498  of  the  Record. 

144.  The  objection  of  the  defendants  to  a  deed 
made  [234]  hj  Carrie  D.  Rexford,  and  to  final 
proof  papers  of  the  witness,  Carrie  D.  Rexford, 
appearing  on  page  1424  of  the  Record. 

145.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Benjamin  P.  Bashor,  appearing  on 
page  1586  of  the  Record. 

146.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Drury  M.  Gammon,  appearing  on 
page  1540  of  the  Record. 

147.  The  objection  of  the  defendants  to  certain 
plats  identified  by  the  witness,  M.  J.  Dowd,  appear- 
ing on  page  1564  of  the  Record. 

148.  The  objection  of  the  defendants  to  certain 
evidence  offered  by  the  witness,  Harvey  J.  Martin, 
appearing  on  page  1579  of  the  Record. 

149.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Roland  A.  Lambdin, 
offered  in  evidence,  appearing  on  page  1591  of  the 
Record. 

150.  The  objection  of  the  defendants  to  certain 
evidence  of  the  witness,  Clarence  W.  .'Robnett,  as 
leading  and  suggestive,  appearing  on  page  1633  of 
the  Record.  Same  objections,  there  being  two  in 
number,  appearing  on  page  1636  of  the  Record. 
Same  objection  on  page  1637  of  the  Record.  Same 
objection  appearing  on  page  1641  of  the  Record. 
Same  objections,  there  being  two  in  number,  appear- 
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ing  on  page  1647  of  the  Eecord.  And  the  same 
objection  to  all  of  the  same  class  of  testimony, 
appearing  on  page  1644  of  the  Record,  and  there 
being  two  in  number.  Same  objection  appearing  on 
page  1649  of  the  Record.  Same  objection  as  to 
materiality  and  relevancy,  appearing  on  page  1653 
of  the  record. 

151.  The  motion  of  the  defendants  to  strike  out 
all  [235]  of  the  evidence  of  the  witness  relative 
to  contests  by  the  defendants,  William  Dwyer, 
appearing  on  page  1660  of  the  Record. 

152.  Objection  of  the  defendants  to  the  evidence 
of  the  witness,  Clarence  W.  Robnett,  upon  the 
ground  of  materiality  and  relevancy,  appearing  on 
page  1669  of  the  Record. 

153.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Francis  M.  Goodwin,  upon  the 
ground  that  it  was  irrelevant  and  immaterial,  ap- 
pearing upon  page  1664  of  the  Record. 

154.  The  objection  of  the  defendants  to  an  affi- 
davit of  Roland  A.  Lambdin,  marked  Plaintiff's 
Exhibit  96  for  Identification,  appearing  upon  page 
1676  of  the  Record. 

155.  The  objection  of  the  defendants  to  a  ques- 
tion asked  the  witness,  Francis  M.  Goodwin,  relative 
to  looking  through  the  rooms  of  Francis  A.  Clausen, 
appearing  upon  page  1683  of  the  Record. 

156.  The  objections  of  the  defendants  to  a  certain 
question  asked  the  witness,  Francis  M.  Goodwin, 
there  being  two  in  number,  and  upon  the  ground 
that  the  same  is  immaterial  and  irrelevant,  and  also 
leading  and  suggestive,  appearing  upon  page  1684 
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of   the    Record.     Same    objection    appearing    upon 
page  1685  of  the  Record. 

157.  The  objection  of  the  defendants  to  Mr. 
Gordon  coaching  and  directing  the  witness,  Clarence 
W.  Robnett,  appearing  upon  page  1690  of  the 
Record.  Same  objections,  there  being  four  in 
number,  appearing  upon  page  1691  of  the  Record. 

158.  The  objection  of  the  defendants  to  the  evi- 
dence of  Clarence  W.  Robnett,  concerning  the  final 
proof,  appearing  on  page  1693  of  the  Record. 

159.  The  objection  of  the  defendants  to  a  ques- 
tion asked  [236]  the  witness,  Clarence  W.  Rob- 
nett, as  being  leading  and  suggestive,  appearing  on 
page  1696  of  the  Record.  Similar  objection  appear- 
ing on  page  1698  of  the  Record. 

160.  The  objection  of  the  defendants  to  the  evi- 
dence of  Clarence  W.  Robnett,  appearing  on  page 
2012  of  the  Record,  as  leading  and  suggestive. 

161.  The  objection  of  the  defendants  to  the  evi- 
dence of  James  T.  Jolly,  in  so  far  as  it  relates  to  Bills 
388  and  406,  appearing  on  page  2028  of  the  Record, 
and  the  stipulation  that  the  same  objection  shall  be 
considered  as  applying  to  all  of  the  evidence  without 
repetition. 

162.  The  objection  of  the  defendants  to  the  ques- 
tion propounded  to  the  witness,  James  T.  Jolly, 
appearing  on  page  2029  of  the  Record,  as  a  conclu- 
sion, and  referring  to  the  assembling  of  timber 
claims  by  locating  people  upon  them. 

163.  The  objections  of  the  defendants  to  the  ques- 
tion propounded  to  the  witness,  James  T.  Jolly,  as 
leading  and  suggestive,  appearing  on  page  2088  of 
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the  Record,  being  two  objections  in  number,  on  the 
same  page,  and  two  similar  objections  appearing  on 
page  2041  of  the  Record. 

164.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  James  T.  Jolly,  appear- 
ing on  page  20-43  of  the  Record. 

165.  The  objections  of  the  defendants  to  certain 
questions  asked  the  witness,  James  T.  Jolly,  on  re- 
direct examination,  there  being  two  in  number,  one 
at  the  top  of  the  page,  upon  the  ground  that  the 
same  was  a  repetition,  and  relating  to  an  under- 
standing between  the  witness,  Steffey,  and  other 
people,  appearing  on  page  2055  of  the  Record. 

166.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Efiie  A.  Jolly,  as  the  same  ap- 
plies to  Bills  3'88  and  406  appearing  on  page  2059  of 
the  Record.     [237] 

167.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Effie  A.  Jolly,  appearing  on  page 
2072  of  the  Record. 

168.  The  objection  of  the  defendants  to  the  evi- 
dence of  Mrs.  Mary  A.  Loney,  as  the  same  relates 
to  Bills  388  and  406,  appearing  on  page  2082'  of  the 
Record. 

169.  The  motion  of  the  defendants  to  strike  out 
the  answer  of  the  witness,  Mary  A.  Loney,  the  same 
being  hearsay,  appearing  on  page  2086  of  the  Record. 

170.  The  two  objections  of  the  defendants,  ap- 
pearing on  page  2095  of  the  Record,  upon  the  ground 
that  the  questions  were  leading  and  suggestive. 

171.  The  four  similar  objections  of  the  defend- 
ants, appearing  on  page  2096  of  the  Record,  and  five 
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similar  objections,  appearing  on  page  2097  of  the 
Eecord,  and  three  similar  objections,  appearing  on 
page  2098  of  the  Record. 

172.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  the  witness,  Mary  A.  Loney,  appear- 
ing on  page  2099  of  the  Record. 

173.  The  objection  of  the  defendants  to  the  evi- 
dence of  Charles  E.  Loney,  as  the  same  applies  to 
Bills  388  and  406,  appearing  on  page  2106  of  the 
Record. 

174.  The  objection  of  the  defendants  to  a  ques- 
tion asked  the  witness,  Charles  A.  Loney,  appear- 
ing on  page  2110  of  the  Record,  and  two  similar  ob- 
jections appearing  on  page  2111  of  the  Record,  and 
the  motion  to  strike  out  an  answer  of  the  witness, 
appearing  on  the  same  page. 

175.  The  objection  of  the  defendants  to  a  ques- 
tion calling  for  the  understanding  of  the  witness, 
appearing  on  page  2119  of  the  Record;  and  the  same 
objection  appearing  about  the  center  of  page  2119, 
upon  the  ground  that  the  same  was  leading  and  sug- 
gestive. 

176.  The  objection  of  the  defendants  to  the  final 
proof  [238]  papers  of  Charles  E.  Loney,  appear- 
ing on  page  2120  of  the  Record. 

177.  The  motion  of  the  defendants  to  strike  out 
an  answer  of  the  witness,  John  E.  Chapman,  ap- 
pearing on  page  2131  of  the  Record,  and  the  objec- 
tion to  the  next  question  as  calling  for  a  conclusion, 
appearing  on  the  same  page. 

178.  The  motion  of  the  defendants  to  strike  out 
certain  evidence  of  the  witness,  John  E.  Chapman, 
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appearing  on  page  2138  of  the  Record. 

179.  The  motion  of  the  defendants  to  strike  out 
certain  evidence  of  the  witness,  John  E.  Chapman, 
appearing  on  page  2147  of  the  Record. 

180.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Ivan  R.  Cornell,  as  the  same 
relates  to  Bills  388  and  407,  appearing  on  page  2157 
of  the  Record. 

181.  The  objection  of  the  defendants  to  the  wit- 
ness testifying  to  an  idea  he  had,  appearing  on  page 
2160  of  the  Record. 

182.  The  objection  of  the  defendants  to  a  ques- 
tion propounded  to  the  witness,  Ivan  R.  Cornell,  rel- 
ative to  his  final  proof,  appearing  on  pages  2169  and 
2170  of  the  Record. 

183.  The  objection  of  the  defendants  to  a  ques- 
tion propounded  to  the  witness,  Ivan  R.  Cornell, 
upon  the  ground  that  the  same  is  irrelevant  and  im- 
material, appearing  on  page  2179  of  the  Record. 

184.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Ivan  R.  Cornell,  appearing  on  page 
2181  of  the  Record. 

185.  The  objection  of  the  defendants  to  certain 
documents  offered  in  evidence  by  the  complainant, 
the  same  being  the  original  selection  No.  6,  Chari- 
table Institutions,  filed  in  the  United  States  Land 
Office  at  [239]  Lewiston,  Idaho,  April  21st,  1904, 
which  was  subsequently  withdrawn,  the  objection 
appearing  on  page  2217  of  the  Record.  The  same 
objections  to  the  same  class  of  evidence  appearing 
on  page  2220  of  the  Record.  The  same  objection  to 
the  same  class  of  evidence,  and  especially  certain 
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letters  introduced  in  evidence,  appearing  on  page 
2233  of  the  Record.  The  same  objection  to  the  same 
class  of  evidence,  appearing  on  page  2235  of  the  Rec- 
ord. The  same  objection  to  the  same  class  of  evi- 
dence appearing  on  page  2238  of  the  Record.  The 
same  objection  to  the  same  class  of  evidence,  appear- 
ing on  page  2256  of  the  Record.  The  same  objec- 
tion to  the  same  class  of  evidence,  appearing  on  page 
2278  of  the  Record.  The  same  objection  to  the 
same  class  of  evidence,  appearing  on  page  2280 
of  the  Record.  The  same  objection  to  the  same 
class  of  evidence,  appearing  on  page  2282  of  the 
Record.  The  same  objection  to  the  same  class  of 
evidence,  appearing  on  page  2291  of  the  Record. 
The  same  objection  to  the  same  class  of  evidence, 
appearing  on  page  2208  of  the  Record.  The  same 
objection  to  the  same  class  of  evidence,  appearing 
on  page  2300  of  the  Record.  The  same  objection  to 
the  same  class  of  evidence,  appearing  on  page  2301 
of  the  Record.  The  same  objection  to  the  same  class 
of  evidence,  appearing  on  page  2302  of  the  Record. 
The  same  objection  to  the  same  class  of  evidence 
appearing  on  page  2308  of  the  Record.  The  same 
objection  to  the  judgment  of  conviction  entered 
against  William  Dwyer,  appearing  on  page  2305  of 
the  Record,  and  a  similar  objection  to  Complain- 
ant's Exhibit  107  and  Complainant's  Exhibit  108, 
appearing  on  page  2305  of  the  Record,  and  a  similar 
objection  to  the  petition  of  Fi-ank  W.  Kettenbach  for 
a  change  of  venue,  which  objection  appears  on  page 
2306  of  the  Record.     [240] 

186.     The  objection  of  the  defendants  to  a  ques- 
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tion  propounded'  to  the  witness,  Harvey  J.  Steffey, 
appearing  on  page  280(7  of  the  Record. 

187.  The  objection  of  the  defendants  to  all  of  the 
evidence  of  like  nature,  appearing  on  page  2308  of 
the  Record. 

188.  The  motion  of  the  defendants  to  strike  out 
certain  evidence  of  the  witness,  Harvey  J.  Steffey, 
appearing  on  page  2308  of  the  Record. 

189.  The  objection  of  the  defendants  and  motion 
to  strike  out  certain  evidence  of  the  witness,  Harvey 
J.  Steffey,  appearing  on  page  2309  of  the  Record,  and 
a  similar  objection  to  a  question  relative  to  the  entry 
of  Margaret  Goldsmith,  appearing  on  page  2309  of 
the  Record. 

190.  The  motion  of  the  defendants  to  strike  out 
certain  evidence  of  the  witness,  Harvey  J.  Steffey, 
appearing  on  page  2310  of  the  Record. 

191.  The  objection  of  the  defendants  to  a  ques- 
tion propounded  to  the  witness,  Harvey  J.  Steffey, 
as  being  leading  and  suggestive,  appearing  on  page 
2312  of  the  Record. 

192.  The  objection  of  the  defendants  to  a  ques- 
tion propounded  to  the  witness,  Harve,y  J.  Stef- 
fey, appearing  on  page  2313  of  the  Record. 

193.  The  defendants'  objection  to  a  question  pro- 
pounded to  the  witness,  Harvey  J.  Steffey,  as  being 
irrelevant  and  immaterial,  appearing  on  page  2317 
of  the  Record. 

194.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Lon  E.  Bishop,  as  the  same 
applies  to  Bills  388  and  407,  appearing  on  page  2320 
of  the  Record. 
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195.  The  objection  of  the  defendants  to  the  evi- 
dence of  the  witness,  Lon  E.  Bishop,  as  being  incom- 
petent, irrelevant  and  immaterial,  appearing  on  page 
2322  of  the  Record,  and  a  similar  objection  appear- 
ing on  page  2328'  of  the  Record. 

196.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Lon  E.  Bishop  appearing  on  page 
2332  of  the  Record. 

197.  The  objection  of  the  defendants  to  the  evi- 
dence [241 J  of  Charles  Smith,  as  the  same  applies 
to  Bills  388  and  407,  appearing  on  page  2338  of  the 
Record. 

198.  The  objection  of  the  defendants  to  the  final 
proof  papers  of  Charles  Smith,  appearing  on  page 
2356  of  the  Record. 

199.  The  objection  of  the  defendants  to  certain 
evidence  of  Thomas  H.  Bartlett,  appearing  on  page 
2361  of  the  Record,  on  the  ground  that  it  is  irrele- 
vant and  immaterial. 

200.  The  objection  of  the  defendants  to  the  evi- 
dence of  Thomas  H.  Bartlett,  as  irrelevant  and  im- 
material, the  entry  not  being  involved  in  the  action, 
appearing  on  page  2364  of  the  Record.  A  similar 
objection,  there  being  two  in  number,  appearing  on 
page  2365  of  the  Record.  A  similar  objection,  there 
being  two  in  number,  appearing  on  page  2866  of  the 
Record.  A  similar  objection,  there  being  two  in 
number,  appearing  on  page  2367  of  the  Record.  A 
similar  objection,  appearing  on  page  2368  of  the 
Record. 

201.  The  objections  of  the  defendants,  there  be- 
ing three  in  number,  to  the  evidence  of  the  witness. 
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J.  C.  Jansen,  as  to  the  competency,  relevanc}^  and 
materiality  of  the  witness'  evidence,  appearing  on 
page  2370  of  the  Record.  A  similar  objection,  ap- 
pearing on  page  2371  of  the  Record.  A  similar 
objection,  appearing  on  page  2372  of  the  Record.  A 
similar  objection,  appearing  on  page  2374  of  the 
Record,  there  being  three  in  number.  A  similar 
objection,  there  being  three  in  number,  appearing  on 
page  2375  of  the  Record. 

202.  The  motion  of  the  defendants  for  a  nonsuit 
after  the  close  of  the  complainant's  case,  appearing 
on  page  2388  of  the  Record.     [242] 

203.  The  objection  of  the  defendants  to  a  ques- 
tion asked  the  witness,  J.  C.  Jansen,  on  direct  ex- 
amination, appearing  at  page  2903  of  the  Record, 
the  objection  being  that  the  evidence  is  irrelevant, 
incompetent  and  immaterial;  and  two  similar  ob- 
jections appearing  on  page  2904  of  the  Record. 

204.  The  objection  of  the  defendants  to  a  ques- 
tion asked  the  witness,  J.  C.  Jansen,  upon  the 
ground  that  the  evidence  was  irrelevant,  incompe- 
tent and  immaterial,  and  not  proper  rebuttal  tes- 
timony. 

205.  The  objection  of  the  defendants  to  a  ques- 
tion asked  the  witness,  J.  C.  Jansen,  on  rebuttal,  at 
page  2906  of  the  Record,  on  the  ground  that  the 
same  was  immaterial,  and  the  witness  not  being 
competent  to  answer.  Same  objection  on  page 
2907  of  the  Record. 

206.  The  objection  of  the  defendants  to  the  ad- 
mission in  evidence  of  certain  land  office  records, 
appearing  on  page  2925  of  the  Record. 
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207.  The  objection  of  the  defendants  to  re- 
opening the  case  for  the  admission  of  further  evi- 
dence after  the  same  had  been  closed,  appearing 
on  page  2970  of  the  Record. 

208.  The  objection  of  the  defendants  to  the  ad- 
mission in  evidence  of  certain  documentary  evi- 
dence, appearing  at  page  2076  of  the  Record. 

209.  The  objection  of  the  defendants  to  the  ad- 
mission in  evidence  of  Complainant's  Exhibit  120, 
appearing  at  page  2978  of  the  Record. 

Most  respectfully  submitted, 

GEO.  W.  TANNAHILL, 
Attorney    for    Defendants,    Residing  at    Lewiston, 
Idaho. 

[Endorsed]:  Filed  November  30,  1911.  A.  L. 
Richardson,  Clerk.     [243] 


[Opinion.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

IN  EQUITY— Nos.  388-406-407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al.. 

Defendants. 
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March  21,  1912. 
Appearances : 

PEYTON  GOEDON,  Special  Assistant  to  the  Attor- 
ney  General,  for  Complainant. 

JAMES  E.  BABB,  for  Lewiston  National  Bank, 
Idaho  Trust  Company,  Potlatch  Lumber  Com- 
pany, Clearwater  Timber  Company,  and  Frank 
W.  Kettenbach. 

GEO.  W.  TANNAHILL,  for  William  F.  Ketten- 
bach, George  H.  Kester,  William  Dwyer,  Eliza- 
beth White,  Edna  P.  Kester,  Martha  E.  Hallett, 
and  Kittie  E.  Dwver. 

MORGAN  &  MORGAN,  for  Western  Land  Com- 
pany. 

EUGENE  A.  COX,  for  Elizabeth  Kettenbach,  Cur- 
tis Thatcher,  Elizabeth  W.  Thatcher,  and  Eliza- 
beth White. 

DIETRICH,  District  Judge : 

Each  of  the  three  above-entitled  cases,  numbered 
388,  406  and  407,  has  been  brought  by  the  United 
States  against  William  F.  Kettenbach,  George  H. 
Kester,  and  William  Dwyer,  and  other  parties,  to  set 
aside  patents  to  lands  acquired  under  the  provisions 
of  what  is  popularly  known  as  the  Timber  [244* — 
If]  and  Stone  Act,  approved  June  3,  1887  (20  Stat. 
89),  as  amended  to  extend  to  all  public  land  states  by 
the  Act  of  August  4, 1892.  In  No.  388  seventeen  dif- 
ferent patents  are  attacked ;  in  No.  406,  thirty-seven, 
and  in  No.  407,  eight.     As  outlined  in  the  bills  of 


*Page-number  of  Original  Certified  Transcript  of  Record, 
t Original  ])age-numbcr  of  Opinion  as  same  appears  in  Original  Certified 
Trunseript  of  Record. 


vs,  William  F,  Kettenbach  et  al.  257 

complaint,  the  theory  of  the  Government  is  that  the 
defendants  Kettenbach,  Kester  and  Dwyer,  about  the 
year  1901  or  1902,  devised  a  scheme  by  which  they 
were,  by  indirection,  to  acquire  public  timber  lands 
in  excess  of  the  maximum  amount  allowed  by  law  to 
any  one  person,  and  that  from  time  to  time,  in  effect- 
ing the  purpose  of  such  conspiracy,  they  joined  to 
themselves  different  persons,  notably  Clarence  W. 
Robnett,  Jackson  O'Keefe,  Fred  Emory,  C.  W.  Colby, 
and  Harvey  J.  Steffey,  and,  either  directly  or  through 
the  persons  so  associated  with  them,  entered  into  un- 
lawful agreements  with  numerous  qualified  entry- 
men,  by  which  such  persons  should,  ostensibly  for 
their  own  use  and  benefit,  but  in  reality  for  the  use 
and  benefit  of  the  defendants,  acquire  title,  with  the 
understanding  that  immediately  or  soon  after  the  ac- 
quisition thereof  they  should,  for  a  small  considera- 
tion, convey  it  to  the  defendants  or  one  of  them.  It 
is  further  the  theorv  of  the  Government  that  the 
three  defendants  were  to  have  undivided  interests  in 
the  fruits  of  the  unlawful  scheme.  By  stipulation 
of  all  of  the  parties  to  the  several  suits,  there  was  a 
consolidation  for  the  purpose  of  taking  the  testimony, 
with  the  understanding  that  only  so  much  of  the  evi- 
dence so  taken  should  be  considered  in  the  disposition 
of  any  one  of  the  three  suits  as  should  be  deemed  to 
be  pertinent  to  the  issues  therein  involved. 

It  is  obvious  that  unless  the  circumstances  sur- 
rounding the  acquisition  of  title  to  the  numerous 
claims  involved  are  the  same  or  very  similar,  a  de- 
tailed consideration  of  all  the  issues  presented  by 
the   record,    both    of   fact   and   of   law,     [245 — 2] 
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would  be  impossible  without  extending  the  discussion 
to  an  unreasonable  length,  and  upon  investigation  I  do 
not  find  such  identity  of  conditions  widely  prevailing. 
So  far,  therefore,  as  the  general  aspects  of  the  case 
are  concerned,  both  those  of  law  and  of  fact,  it  must 
in  the  main  suffice  to  state  conclusions  and  general 
principles,  without  any  attempt  to  review  the  volum- 
inous record  of  circumstantial  evidence  and  conflict- 
ing testimony,  or  to  analyze  or  comment  upon  the 
numerous  decided  cases  more  or  less  in  point. 

TESTIMONY  OF  CLARENCE  W.  ROBNETT. 

While  the  evidence  was  taken  and  reported  by  a 
special  examiner,  many  of  the  transactions  involved 
have  been  the  subjects  of  investigation  in  this  court 
at  different  times  during  the  last  five  years,  in  con- 
nection with  the  criminal  prosecution  of  the  de- 
fendants, and  certain  of  the  ^^dtne'sses  appearing 
before  the  examiner  have  testified  upon  the  same  sub- 
jects one  or  more  times  in  the  criminal  trials,  so  that 
there  has  been  some  opportunity  for  observing  their 
manner  of  testifying  and  of  forming  some  estimate 
of  their  disposition  and  intelligence.  Owing  to  the 
unusual  status  of  the  witness  Robnett,  and  the  pecu- 
liar conditions  under  which  he  testified,  and  also  the 
fact  that,  to  establish  certain  of  its  contentions,  the 
Government  necessarily  depends  very  largely,  if  not 
entirely,  upon  his  credibility  and  the  weight  to  be 
accorded  to  his  testimony,  it  is  perhaps  appropriate 
that  comment  should  be  made  thereon  at  this  time. 
Admittedly  his  testimony  is  to  be  treated  as  that  of 
an  accomplice,  and  therefore  is  to  be  received  cau- 
tiously and  scrutinized  with  care.    As  in  considering 
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the  evidence  of  the  defendants  themselves  respect 
should  be  had  to  their  deep  interest  in  the  result  of 
the  suit,  as  affecting  their  credibility  and  the  weight 
to  be  given  to  their  testimony,  so  it  is  [246 — 3] 
generally  thought  that  the  inducements  to  falsehood 
on  the  part  of  an  accomplice  are  so  great  that  in 
criminal  cases,  in  many  jurisdictions,  a  conviction 
cannot  be  had  upon  the  uncorroborated  testimony  of 
an  accomplice,  and  generally  juries  are  cautioned 
against  giving  hasty  or  undue  credence  to  such  tes- 
timony. True,  in  suits  like  these  the  same  measure 
of  proof  is  not  required  as  in  criminal  cases,  where 
it  is  necessary  to  establish  the  guilt  of  the  accused 
beyond  a  reasonable  doubt,  but  the  same  general  con- 
siderations applicable  to  the  testimony  of  defendants 
and  accomplices  in  criminal  cases  are  applicable 
here;  that  is,  their  testimony  is  to  be  considered  in 
the  light  of  their  deep  interest  and  strong  temptation 
to  powert  or  color  the  truth.  United  States  vs. 
Reagan,  157  U.  S.  ^01. 

But  while  the  testimony  of  Robnett  is  to  be  treated 
as  that  of  an  accomplice  that  fact  is  not  the  most 
serious  consideration  affecting  its  credibility.  An  ac- 
complice may,  and  not  infrequently  does,  take  the 
witness-stand  with  a  reputation  for  both  truth  and 
integrity  unimpeached,  save  for  the  charge  concern- 
ing which  he  testifies,  and  in  which  he  is  said  to  be 
implicated.  The  case  of  this  witness  is  entireh^  dif- 
ferent, as  will  appear  from  a  brief  statement  of  the 
facts  touching  his  conduct  and  the  circumstances 
under  which  he  testified.  In  the  first  place,  it  ap- 
pears from  credible  evidence,  independent  of  his  ad- 
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missions  to  the  same  effect,  that  in.  several  instances 
he  deliberately  induced  entrymen  to  make  false  state- 
ments both  in  their  applications  and  in  their  testi- 
mony ui3on  final  proof,  relative  to  entries  herein  in- 
volved, which  false  statements,  although  in  some 
cases  not  constituting  technical  perjur}^,  involved 
on  the  part  of  Robnett  all  of  the  moral  obliquity  of 
perjured  statements,  because  they  were  made  under 
oath,  at  a  time  when  it  was  assumed  that  such  oath 
was  authorized  by  law.  [247 — 4]  Subsequently  he 
was  indicted  and  convicted  of  subornation  of  perjury, 
in  inducing  entr3rmen  in  their  preliminary  applica- 
tions in  the  land  office,  falsely  to  represent  under 
oath,  that  they  had  personally  visited  the  lands  ap- 
plied for  prior  to  initiating  their  entry.  Upon  writ 
of  error  the  judgment  of  this  Court  was  reversed, 
for  the  reason  that  that  part  of  the  sworn  statement 
was  not  authorized  by  statute,  and  was  only  a  re- 
quirement of  the  land  department,  and  therefore 
could  not  be  made  the  basis  of  a  charge  of  perjury 
or  subornation  of  perjury,  even  though  the  statement 
made  was  wilfully  false.  In  the  second  place,  after 
Robnett 's  conviction,  and  prior  to  the  reversal  re- 
ferred to,  the  three  principal  defendants  were  put  on 
trial  upon  the  charge  of  conspiring  to  defraud  the 
United  States  out  of  the  title  and  possession  of  some 
of  the  timber  lands  described  in  the  bills  of  complaint. 
At  such  trial  Robnett  was  called  and  testified  upon 
behalf  of  the  defendants,  and,  while  so  testifying, 
under  oath,  in  open  court,  he  made  many  statements 
of  fact  which  are  directly  contrary  to,  and  wholly 
irreconcilable  with,  the  testimony  which  he  gave  be- 
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fore  the  examiner  in  these  cases.  And  again,  not  a 
great  while  before  giving  his  testimony  before  the 
examiner,  he  made  affidavit  to  statements  wholly 
irreconcilable  with  statements  here  made  under  oath. 
Under  such  circumstances  it  is  insisted  by  the  de- 
fendants that  it  cannot  properly  be  held  that  the  wit- 
ness recognizes  the  sanctions  of  an  oath,  or  has  any 
regard  therefor;  and  there  is  suggested  the  further 
question,  to  Avhich  testimony  the  greater  weight 
should  be  accorded,  that  given  at  the  criminal  trial, 
favorable  to  the  defendants,  or  that  given  in  the 
present  suits,  favorable  to  the  Government.  There 
is  no  evidence  of  any  change  of  moral  attitude,  and 
the  witness  does  not  pretend  to  say  that  he  has  been 
driven  by  remorse  or  is  actuated  by  a  high  sense  of 
duty.  At  the  time  he  was  engaged  in  persuading 
entrymen  to  make  false  representations  [248-^-5] 
to  the  officers  of  the  land  department  he  should,  by 
reason  of  his  general  intelligence,  his  business,  ex- 
perience, his  religious  training  and  environment, 
have  been  quite  as  fully  conscious  as  he  has  at  any 
time  since  been,  or  the  moral  quality  of  the  act  of 
making  or  inducing  a  false  statement  under  oath; 
and  the  incentive  or  inducement  at  that  time  was, 
and  could  have  been,  nothing  more  than  the  compara- 
tively small  profit  w^hich  he  may  have  hoped  to  make 
out  of  the  enterprise  in  w^hich  he  was  engaged, 
whereas,  as  we  shall  see,  his  testimony  here  was  given 
under  conditions  touching  his  personal  liberty. 
When  testifying  in  the  criminal  trial  the  only  pos- 
sible incentives  which  we  may  assmne  he  had  to  tes- 
tify falsely  were  his  friendship  to  the  defendants. 
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and  a  possible  feeling  upon  his  part  that  his  own 
personal  interest  in  the  criminal  prosecutions,  which 
were  being  waged  against  him  was,  in  a  measure, 
linked  with  the  interests  of  the  defendants,  and  that 
therefore,  in  testifying  as  he  did,  he  was  acting  in  self 
protection.  To  put  it  in  another  way,  and  to  take 
the  view  most  favorable  to  the  Government,  he  tes- 
tified in  that  case  with  the  interest  of  a  defendant 
seeking  by  his  testimony  to  escape  the  consequences 
of  an  unfavorable  verdict  upon  a  charge  of  con- 
spiracy to  defraud,  and  possibly  of  subornation  of 
perjury,  although  upon  that  charge  he  had  already 
been  tidied  and  found  guilty.  While,  in  that  view,  his 
testimony  at  that  time  was  given  under  conditions 
strongly  tempting  him  to  pervert  the  truth,  the  con- 
ditions under  w^hich  he  gave  the  present  testimony 
may  have  presented  quite  as  strong  a  temptation,  if 
not  a  stronger  one.  It  seems  that  while  indictments 
were  still  pending  against  him,  charging  him  with 
offenses  connected  with  his  land  transactions,  and 
while  he  was  employed  as  bookkeeper  in  the  Lewis- 
ton  National  Bank,  he  violated  the  national  banking 
laws  in  a  number  of  particulars,  one  of  such  viola- 
tions being  the  abstraction  and  embezzlement  of 
divers  sums  of  mone}^  [249 — 6]  aggregating  an 
amount  alleged  to  be  greatly  in  excess  of  $100,000.00. 
He  was  arrested  upon  a  charge  of  one  or  more  of 
such  violations  of  the  law,  and  held  to  appear  before 
the  grand  jury.  After  such  arrest,  and  prior  to  the 
convening  of  the  grand  jury,  negotiations  were  en- 
tered into  between  him  and  special  agents  of  the 
Government,  at  the  instance  of  the  latter,  as  a  result 
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of  which  he  appears  to  have  concluded  to  testify  as 
a  witness  for  the  Government,  not  only  in  these  suits, 
but  in  the  criminal  cases  still  pending  against  the 
three  principal  defendants  and  others,  and  also  be- 
fore the  grand  jury  in  relation  to  the  affairs  of  the 
Lewiston  National  Bank,  which  were  to  be  made  the 
subject  of  investigation.     It  is  quite  unnecessary  to 
relate  the  details  of  what  occurred  in  this  connection. 
He  states  that  no  definite  promise  of  immunity  was 
ever  made  to  him,  and  possibly  that  he  was  informed 
by  the  special  agents  that  they  did  not  have  the  au- 
thority to  make  such  an  agreement.     With  some  ap- 
parent reluctance,  he  admits  that  he  decided  to  take 
the  course  which  he  was  asked  to  take,  and  which, 
after  some  hesitation,  he  concluded  to  take,  with  the 
hope  that  in    some   way  he    would   profit  thereby. 
From  that  time  on  he  appears  to  have  placed  himself 
wholly  at  the  service  of  the  officers  of  the  Govern- 
ment.    He  testified  before  the  grand  jury  which  w^as 
engaged  with  the  affairs  of  the  Lewiston  National 
Bank,  and   which,    after   making   investigation,  re- 
turned several  indictments  charging  the  defendants 
Kester  and  Kettenbach,  and  also  the  defendant  F. 
W.  Kettenbach,  and  Robnett  himself,  with  a  large 
number  of  offenses,  including  embezzlement,  in  viola- 
tion of  the  national  banking  laws.     Later,  at  a  trial 
of  the  three  principal  defendants,  upon  the  charge  of 
conspiring  to  defraud  the  United  States,  in  connec- 
tion with  the  entry  and  acquisition  of  title  to  timber 
lands  herein  involved,  he  testified,  upon  behalf  of 
the  Government,  his  testimony  being  in  many  re- 
spects    [250 — 7]     the  same  as  that  given  before  the 


264  The  United  States  of  America 

examiner,  and  later  he  testified  at  three  different 
trials  involving  charges  against  the  defendant  Kester 
and  the  defendants  W.  P.  Kettenbach  and  F.  W. 
Kettenbach,  relating  to  the  affairs  of  the  Lewiston 
National  Bank.  In  the  meantime,  before  the  trial 
of  any  of  the  national  bank  cases,  the  criminal 
charges  against  him,  growing  out  of  his  timber  trans- 
actions, were  dismissed  upon  motion  of  the  Govern- 
ment. 

The  contention  is  made  upon  behalf  of  the  defend- 
ants that,  as  a  result  of  the  overtures  of  the  special 
agents  of  the  Government,  an  agreement  was  entered 
into  with  Robnett,  possibly  not  express,  by  w^hich,  in 
consideration  of  a  promise  of  immunity,  he  was  to 
testify  on  behalf  of  the  Government,  not  only  in  the 
bank  cases,  but  also  in  the  timber  cases,  both  criminal 
and  civil.  While  the  contention  is  not  without  sup- 
port in  the  record,  it  rests  upon  no  substantive  evi- 
dence, but  is  an  inference  only  from  the  attitude  and 
conduct  of  Robnett  and  the  officers  of  the  Govern- 
ment. In  the  absence  of  substantial  evidence,  and 
especially  in  view  of  the  disclaimer  of  knowledge  of 
any  such  agreement  upon  the  part  of  the  responsible 
representatives  of  the  Government,  I  should  be  loath 
to  believe  that  any  agreement  was  entered  into.  But 
the  question  whether  there  was  or  was  not  such  an 
agreement  is  quite  immaterial.  The  primary  inquiry 
relates  to  the  motives  which  actuated  the  witness  in 
placing  himself  in  the  hands  of  the  prosecuting  offi- 
cers, and  the  incentives  he  had  for  giving  testimony 
disclosing  criminality  upon  his  part.  It  is  wholly 
unimportant  whether  or  not  he  had  any  agreement 
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for  immunity,  if,  as  lie  admits  to  be  the  case,  he  pur- 
sued the  course  which  he  did  pursue,  and  testified  for 
the  Government,  with  the  hope  of  receiving  favorable 
consideration.  It  is  not  to  be  assumed  that  any  of 
the  officers  of  the  Government  w^ould  knowingly  en- 
courage or  countenance  a  falsification  of  the  facts  by 
him,  but,  being  conscious  of  the  fact  that  by  reason 
of  the  pendency  of  the  bank  indictments  his  liberty 
w^as  largely  within  [251 — 8]  the  power  of  the 
prosecuting  officers,  there  must  have  been  present,  to 
an  unusual  degree,  the  strong  inducement  under 
which  an  accomplice  frequently  testifies,  to  give  such 
evidence  as,  in  his  judgment,  would  tend  to  ingra- 
tiate him  in  the  good  will  of  those  upon  whom  he  was 
dependent.  It  is  quite  incredible  that  he  did  not 
learn  from  some  source  that  the  prosecution,  as  a 
rule,  is  not  ungrateful  for  information  furnished  by 
persons  charged  with  crime,  and  his  hope  that  he 
might  profit  by  such  consideration  proves  not  to  have 
been  entirely  unfounded,  for,  subsequent  to  his  giv- 
ing testimony  in  the  several  cases,  it  is  a  matter  of 
record  in  this  court,  and  of  common  knowledge,  that 
upon  his  pleading  guilty  to  each  of  six  different 
counts,  charging  violation  of  the  national  banking 
laws,  by  making  false  entries  or  false  reports,  and 
five  counts,  charging  embezzlement  or  abstraction  of 
funds  belonging  to  the  bank,  aggregating  approxi- 
mately $137,000.00,  he  was  promptly  granted  an  abso- 
lute pardon. 

In  view  of  these  circumstances,  it  must,  I  think, 
be  concluded  that  the  conditions  under  which  he  tes- 
tified before  the  examiner  w^re  calculated  to  operate 
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quite  as  potently  in  indvicing  him  to  pervert  the  truth 
as  the  conditions  under  which  he  first  gave  his  testi- 
mony in  the  criminal  prosecution  of  the  three  prin- 
cipal defendants.  To  give  any  great  measure  of 
weight  to  testimony  coming  from  one  who  apparently 
does  not  hesitate  to  profit  by  perjury  and  who  here 
may  have  had  the  strongest  possible  incentive  to  per- 
vert or  color  the  truth  would  be  to  put  aside,  as 
wholly  unimportant,  the  supposed  sanctions  of  an 
oath,  and  to  act  arbitrarily.  True,  the  witness  mav 
have  been  telling  the  truth,  but  where  his  testimony 
is  uncorroborated  upon  what  ground  shall  it  be  as- 
sumed or  presumed  that  he  w^as  telling  the  truth? 
Resort  may  be  had  to  internal  evidences  of  the  cred- 
ibility of  his  story,  but  the  evidences  thus  presented 
are  neither  conclusive  nor  highly  persuasive.  Of  his 
contradictions  [252 — 9]  it  may  be  said  by  the  one 
side  that  they  are  only  such  discrepancies  as  are  to 
be  looked  for  in  an  account  given  by  a  truthful  wit- 
ness of  numerous  an(J  complicated  transactions,  and 
by  the  other,  that  they  disclose  the  falsity  of  his  testi- 
mony as  a  whole.  On  the  one  side  it  niay  be  reason- 
ably argued  that  it  is  incredible  that  a  witness  could 
have  fabricated  a  story  so  detailed,  and  upon  the 
other  hand,  with  apparently  equal  reason,  it  can  be 
argued  that  it  is  incredible  that  an^^  witness  could 
have  recalled  the  detailed  facts  and  circumstances 
and  the  numerous  conversations,  important  and  un- 
important, to  which  the  witness  testified. 

FORMER  TESTIMONY  OP  WITNESSES. 
As  already  stated,  many  of  the  witnesses  who  ap- 
peared before  the  examiner  had  theretofore  testified 
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in  open  court  or  made  affidavits  relative  to  the  same 
matters,  and  much  of  such  testimony,  and  a  number 
of  such  affidavits,  have  been  read  into  this  record. 
There  seems  to  have  been,  if  not  a  disregard,  a  serious 
misapprehension  on  the  part  of  counsel  of  the  condi- 
tions under  which  the  former  statements  of  a  witness 
may  be  received,  and  the  probative  effect  thereof. 
In  some  instances  such  statements  seem  to  have  been 
called  to  the  attention  of  the  witness  for  the  osten- 
sible purpose  of  refreshing  his  memory,  and  in  other 
cases  they  were  offered  in  evidence  for  impeachment 
purposes.  It  is  doubtless  true  that  some  of  the  wit- 
nesses called  for  the  Government  testified  unwill- 
ingly, and  one  of  them  at  least  declined  to  testif.v  at 
all,  upon  the  ground  that  answers  to  the  questions 
propounded  might  tend  to  incriminate  him.  While 
the  trial  court  may,  in  its  discretion,  permit  the  party 
calling  a  hostile  witness  to  put  to  him  leading  ques- 
tions, and  may  also  permit  leading  questions  to  be 
asked  when  counsel  conducting  the  examination  is 
surprised  by  the  statements  of  the  witness,  and  may, 
in  case  of  such  surprise,  receive  evidence  of  incon- 
sistent statements  made  by  the  witness  at  other  times, 
and  [253 — 10]  may  permit  a  witness  to  refresh 
his  recollection  by  reference  to  a  memorandum  or 
w^riting,  such  discretion  is  not  unlimited,  and  such 
rules  are  not  without  qualifications.  A  party  know- 
ing that  a  witness  will  testify  in  a  manner  prejudicial 
to  his  contentions  cannot  call  such  witness  merelv  for 
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the  purpose  of  getting  into  the  record,  as  substantive 
evidence  favorable  to  him,  statements  made  under 
oath  by  such  witness  at  some  other  time.     A  contra- 
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dictorv  statement  is  receivable  only  for  the  purpose 
of  relieving  the  surprised  party  of  the  prejudice  of 
testimony  that  he  had  no  reason  to  expect  would  be 
given.  Under  no  conditions  can  it  be  regarded  as 
substantive  proof  to  establish  one  of  the  issues  of 
the  case,  but  at  most  it  can  avail  the  part}"  by  whom 
it  is  invoked  only  to  the  extent  of  rebutting  or  off- 
setting the  effect  of  the  unexpected  testimony  of  his 
own  witness.  Such  a  statement  therefore,  can  never 
serve  as  the  basis  for  affirmative  relief.  With  rare 
exceptions  it  was  improper  to  import  into  the  record 
in  this  case  statements  made  by  such  witnesses  at 
former  hearings  under  the  guise  or  upon  the  pretext 
of  refreshing  their  memories,  as  was  so  frequently 
done,  for  the  affidavits  and  testimony  to  which  atten- 
tion of  the  witnesses  was  directed  were  given  months 
and  even  j^ears  after  the  occurrence  of  the  events 
to  which  they  related.  The  precise  question  is  de- 
cided and  elaboratelv  discussed  in  Putnam  vs.  United 
States,  162  U.  S.  687.  In  that  case  the  trial  court 
permitted  the  prosecution  to  refresh  the  memory  of 
a  witness  by  calling  his  attention  to  the  testimony 
given  by  him  before  the  grand  jury  which  returned 
the  indictment  upon  which  the  defendant  was  being 
tried.  The  transaction  constituting  the  subject  of 
investigation  occurred  in  August,  1898,  and  the  in- 
dictment was  returned  in  December  of  the  same  year. 
The  testimony  before  the  grand  jury  was  therefore 
given  about  four  months  after  the  transaction  to 
which  it  related.  The  Court  said:  [254—11] 
''Wo  think  it  clear  that  testimony  given  after  this 
lapse  of  time  was  not  contemporaneous,  and  that  it 
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would  not  support  a  reasonable  probability  that  the 
memory  of  the  witness,  if  impaired  at  the  time  of 
the  trial,  was  not  equally  so  when  his  testimony  on 
the  prior  occasion  was  committed  to  writing." 

It  was  further  said  that  the  very  essence  ^^of  the 
right  to  thus  refresh  the  memory  of  the  witness  is 
that  the  matter  used  for  that  purpose  be  contem- 
poraneous wilTi  the  occurrences  as  to  which  the  wit- 
ness is  called  upon  to  testify." 

Continuing,  the  Court  said:  '*In  conflict  with  the 
well-settled  rule  to  which  we  have  just  referred,  there 
are  some  adjudications  of  the  courts  of  last  resort 
of  several  states,  noted  in  the  margin  of  this  opinion, 
holding  that  there  exists  an  exception  to  the  general 
rule  which  restricts  the  right  to  refresh  memory  to 
contemporaneous  memoranda  or  writing.  This  ex- 
ception is  said  to  arise  when  a  party  is  surprised  by 
the  unexpectedly  adverse  testimony  of  his  own  wit- 
ness, in  which  case  he  may,  for  the  purpose  of 
refreshing  the  memory  of  the  witness,  be  permitted 
to  ask  him  as  to  any  prior  statements,  whether  oral 
or  written,  without  reference  to  their  contem- 
poraneousness. The  error  of  this  conclusion,  as  we 
shall  hereafter  demonstrate,  originally  arose  from  a 
misconception  of  the  doctrine  laid  down  in  Wright 
vs.  Beckett,  or  Melhuish  vs.  Collier,  infra,  and  has 
been  continued  by  merely  following  this  first  de- 
parture from  correct  principles."  And  thereupon 
the  Court  proceeds,  at  great  length,  to  show  how  and 
to  what  extent  the  misconception  of  general  prin- 
ciples had  led  to  the  adoption  of  an  erroneous  rule 
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in  certain  jurisdictions.  In  closing  its  review  of  the 
cases  approving  a  practice  similar  to  that  followed  in 
this  case,  the  Court  said:  ^'Indeed,  if  the  principles 
upon  which  these  cases  necessarily  rest  are  pushed  to 
their  logical  conclusion,  they  not  only,  under  the 
guise  of  an  exception,  overthrow^  the  general  rule 
as  to  refreshing  memory,  but  also  subvert  the 
[255 — 12]  elementary  principles  of  judicial  evi- 
dence. The  fact  that  these  consequences  are  the 
legitimate  and  necessary  outcome  of  the  cases  we 
have  reviewed  depends  not  on  mere  abstract  reason- 
ing, but  is  demonstrated  by  the  case  of  People  vs. 
Kelley,  113  N.  Y.  647,  651  (1889).  In  that  case,  on 
the  sole  authority  of  Billiard  vs.  Pearsall,  it  was  held 
that  where  inconsistent  or  adverse  statements  had 
not  been  given  by  a  witness  for  the  State,  but,  from 
mere  f orgetfulness  or  a  wish  to  befriend  the  accused, 
the  witness  had  omitted  to  testify  to  certain  details, 
error  had  not  been  committed  by  the  Court  in  allow- 
ing the  prosecuting  attorney,  for  the  purpose  of  re- 
freshing the  recollection  of  the  witness,  to  inquire  of 
him  whether  he  had  not  testified  to  the  omitted  facts 
before  the  committing  magistrate  and  grand  jury, 
and,  upon  his  admission  that  he  had  done  so,  to  ask 
him  if  the  statements  theretofore  made  were  not  true, 
and  that  the  affirmative  reply  of  the  witness  was  com- 
petent evidence  to  submit  to  the  jury.  Not  only  the 
error  but  the  grave  consequences  to  result  from  such 
a  doctrine  were  aptly  pointed  out  by  Chief  elustice 
Shaw  in  Commonwealth  vs.  Phelps,  11  Gray,  73, 
where  an  attempt  was  made  to  refresh  the  memory 
of  a  witness  by  reference  to  testimony  before  a  grand 
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jury  not  contemporaneously  given.  The  Chief  Jus- 
tice said: 

''  *It  is  not  a  regular  mode  of  assisting  the  recollec- 
tion of  a  witness  to  recur  to  his  recollection  of  his 
testimony  before  the  grand  jury.  If  it  was  not  true 
then,  it  is  not  true  now ;  if  it  was  true  then,  it  is  true 
now,  and  can  be  testified  to  as  a  fact.  Of  what  im- 
portance is  the  fact  that  he  had  a  memorandum  to 
aid  him  in  testifying  before  the  grand  jury?  To  ask 
wEat  he  testified  to  before  the  grand  jury  has  no 
tendency  to  refresh  his  memory.  The  fact  of  his 
having  testified  to  it  then  is  not  testimony  now\  It  is 
an  attempt  to  substitute  former  for  present  testi- 
monv. ' 

'' Equally  lucid  and  cogent  are  the  expressions  of 
the  [256 — 13]  Supreme  Court  of  Pennsylvania  in 
Velott  vs.  Letvis,  102  Penn.  St.  326,  where,  in  holding 
that  the  memory  of  a  witness  could  not  be  refreshed 
by  reading  to  him  notes  of  testimony  given  by  him 
in  a  former  trial  of  the  same  cause,  the  Court  said 
(p.  338)  :  If  the  fact  that  ^a  witness  failed  to  recollect 
what  he  had  previously  sworn  to  were  enough  to 
admit  the  notes  of  a  former  trial,  we  might  as  well 
abandon  original  testimony  altogether,  and  supply 
it  with  previous  notes  and  depositions.'  " 

FINAL  PEOOF  PAPERS  AS  EVIDENCE. 

A  large  number  of  exhibits  were  offered  in  evi- 
dence by  the  Government,  many  of  w^hich  are  the 
statements  of  the  entrymen  and  their  witnesses  made 
at  the  time  of  final  proof.  These  latter  papers  were 
received  over  the  objection  of  counsel  for  the  defend- 
ants, who  insist  that  under  the  rule  laid  down  in  the 
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case  of  United  States  vs.  Williamson,  207  U.  S.  425, 
they  are  incompetent  and  immaterial  for  any  pur- 
pose. Speaking  for  the  Court  in  that  case,  Mr. 
Justice  White,  said: 

'^As,  then,  there  was  no  requirement  concerning 
the  making  in  the  final  proof  of  an  affidavit  as  to  the 
particulars  referred  to,  and  as  the  entryman  who  had 
complied  with  the  preliminary  requirements  was 
under  no  obligation  to  make  such  an  affidavit  and  had 
full  power  to  dispose  ad  interim  of  his  claim  upon  the 
final  issue  of  patent,  we  think  the  moti  re  of  the  ap- 
plicant at  the  time  of-  the  final  proof  was  irrelevant, 
even  under  the  broad  rule  which  we  have  previously 
in  this  case  applied,  and  therefore  that  error  was 
committed  not  alone  in  instructing  the  jury  that  the 
indictment  covered  or  could  cover  the  procurement 
of  perjury  in  connection  with  the  final  proof,  and 
that  the  jury  might  base  a  conviction  thereon,  but  in 
admitting  the  final  proof  as  evidence  tending  to  show 
the  alleged  illegal  purpose  in  the  primary  application 
for  the  purchase  of     [257 — 14]     the  lands." 

While  it  is  not  thought  that  in  conforming  to  this 
ruling  it  is  necessary  to  hold  that  final  proof  papers 
could  not,  in  cases  like  these,  under  any  circumstances 
become  material  for  any  purpose  whatsoever,  the  pur- 
poses for  which  they  can  be  received  are  necessarily 
limited  and  special.  Apparently  the  principal  ob- 
ject in  offering  them  here  was  to  show  that  many 
of  the  entrymen  made  false  statements  at  final  proof 
touching  the  sources  from  which  they  had  procured 
the  funds  with  which  to  pay  for  the  land,  and  the 
length  of  time  they  had  had  such  funds  in  their  pos- 
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session.  It  seems  that  there  prevailed  in  the  com- 
munity the  belief  that  an  entryman  could  not  prop- 
erly pa}^  the  Government  price  of  lands  with  bor- 
rowed money,  and  in  a  large  number  of  cases  the 
statements  made  upon  this  subject  by  the  entrymen, 
in  answer  to  interrogatories  put  to  them,  were 
flagrantly  false.  The  immorality  of  such  perversions 
of  the  truth  is,  of  course,  much  to  be  deplored,  but  the 
question  here  is  whether  or  not  the  deception  con- 
stitutes actionable  fraud  or  tends  to  prove  the  exist- 
ence of  such  fraud.  Under  the  circumstances  of  the 
case,  and  in  view  of  the  prevalent  understanding  that 
the  officers  of  the  land  department  would  not  accept 
borrowed  money,  there  is  no  room  for  the  inference 
that  because  the  entryman  perverted  the  truth  in  this 
particular  he  also  falsified  the  facts  in  some  other 
particular.  Nor  is  it  thought  that  the  deception  con- 
stitutes actionable  fraud;  the  plaintiff  was  not 
thereby  misled  to  its  injury.  At  section  890  of 
Pomeroy's  Equity  Jurisprudence  (Vol.  2,  3rd  Ed.), 
the  learned  author  says : 

*'The  misrepresentations  must,  however,  be  con- 
cerning something  really  material.  Statements,  al- 
though false,  respecting  matters  utterly  trifling, 
which  cannot  affect  the  value  or  character  of  the  sub- 
ject matter,  so  that  if  the  truth  had  been  known  the 
party  would  not  probably  have  altered  his  conduct, 
are  [258 — 15]  not  an  occasion  for  the  interposi- 
tion of  equity." 

And  at  section  898  of  the  same  text,  it  is  said: 
''The  last  element  of  a  misrepresentation,  in  order 
that  it  may  be  the  ground  for  relief,  affirmative  or  de- 
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fensive,  in  equity  or  at  law,  is  its  materiality.  The 
statement  of  facts  of  which  it  consists  must  not  only 
be  relied  upon  as  an  inducement  to  some  action,  but  it 
must  also  be  so  material  to  the  interests  of  the  party 
thus  relying  and  acting  upon  it  that  he  is  pecuniarily 
prejudiced  by  its  falsity,  he  is  placed  in  a  worse  posi- 
tion than  he  otherwise  would  have  been." 

It  is  not  here  pretended  that  under  the  law  it  is 
material  whether  the  entryman  borrows  the  money 
with  which  he  makes  final  proof,  provided  it  belongs 
to  him  at  the  time  he  tenders  it  in  payment  at  the 
land  office.  There  being  no  other  objection  to  the 
entry,  the  officers  of  the  land  department  are  bound 
to  accept  it  and  issue  the  patent.  Aside  from  the 
popular  belief  or  fear  already  adverted  to,  there  is 
no  ground  for  the  inference  that  the  officers  of  the 
land  department  would,  in  violation  of  the  law,  have 
declined  to  issue  patent  to  any  one  of  the  entrymen 
named  in  the  bills  of  complaint,  even  if  they  had 
know  that  the  purchase  price  was  paid  with  bor- 
rowed funds,  and  that  therefore  the  statements  of  the 
entr3rmen  in  that  respect  was  untrue.  There  is  no 
evidence  that,  as  a  matter  of  fact,  such  views  were 
entertained  by  the  land  department,  or  that  it  was 
the  practice  to  decline  to  receive  in  payment  money 
which  had  been  borrowed.  But  whatever  the 
practice  may  have  been,  as  a  matter  of  law  it  is  im- 
material whether  the  money  was  borrowed  or  not, 
and,  that  being  true,  the  deception  related  to  an  im- 
material matter,  and  therefore  does  not  constitute 
actionable  fraud.  To  take  any  other  view  would  be 
to  hold  that  a  patent  which  in  reality  the  entryman 
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was  entitled  to  receive  should  now  be  set  aside  merely 
because  [259 — 16]  he  practiced  deception  as  to  a 
fact  upon  which  his  right  in  no  wise  depended. 
Under  the  law  any  citizen,  either  native  born  or  nat- 
uralized, is  qualified  to  make  an  entry  under  the  tim- 
ber and  stone  act.  Suppose  that  an  entryman,  in 
response  to  an  inquiry  by  the  officers  of  the  land  de- 
partment, states  that  he  is  native  born,  when,  as  a 
matter  of  fact,  he  is  a  naturalized  citizen;  clearly 
such  misrepresentation  could  not  be  assigned  as  a 
sufficient  ground  for  the  cancellation  of  the  patent, 
for  the  very  good  reason  that  it  was  wholly  imma- 
terial whether  the  entryman  is  native  born  or 
naturalized,  provided  he  is  a  citizen  of  the  United 
States.  So,  it  being  immaterial  whether  the  money 
tendered  by  the  entryman  has  been  borrowed  or  has 
been  acquired  in  some  other  way,  his  misrepresenta- 
tions relative  thereto  do  not  serve  as  a  substantive 
ground  for  the  cancellation  of  patent.  In  this  view 
doubtless  many  of  the  final  proof  papers  offered  in 
evidence  are  without  evidentiary  value;  others  may 
be  considered  as  a  part  of  the  res  gestae,  and  as 
throwing  some  light  upon  the  questions  at  issue.  It 
is,  however,  not  thought  necessary  in  detail  to  con- 
sider and  pass  upon  the  objections  thereto,  for  no 
substantial  prejudice  can  result  to  the  defendants  by 
permitting  them  to  remain  in  the  record. 

FALSE     STATEMENTS    IN    PRELIMINARY 

APPLICATIONS. 
During  the  course  of  the  hearing  before  the  special 
examiner  it  incidentally  appeared  that  in  one  in- 
stance the  patentee  was  not  a  citizen  of  the  United 
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States  at  the  time  lie  made  his  application,  and  that 
several  entrymen  falsely  stated  under  oath  in^  their 
preliminary  applications  that  they  had  personally 
visited  the  land  prior  to  the  time  they  presented  their 
applications.  These  facts  are  not  pleaded  by  the 
Government  as  reasons  for  cancelling  the  patent,  nor, 
in  the  argument,  have  they  been  assigned  as  a  basis 
for  any  affirmative  [260 — 17]  relief.  Apparently 
the  entryman  who  was  not  a  citizen,  in  good  faith  be- 
lieved that  he  was  a  citizen  at  the  time  he  made  his 
entry.  Concerning  the  entries  made  by  those  who 
had  not  personally  visited  the  lands  prior  to  the  in- 
itiation of  the  entries,  it  is  to  be  said  that  they  are  all 
embraced  within  the  group  in  which  Robnett  w^as  in- 
terested, and  it  is  found  from  the  evidence  that  no 
one  of  the  defendants  now  holding  title  to  or  having 
any  interest  in  such  lands  had  knowledge  at  the  time 
of  acquiring  such  interest  or  title  of  the  falsity  of  the 
entr3rman's  preliminary  statement.  In  view  of  these 
conditions,  it  is  unnecessary  to  consider  what  effect, 
if  any,  should  be  given  to  a  false  representation  of 
this  character  in  a  suit  against  the  entryman  to  cancel 
a  patent  where  such  misrepresentation  is  pleaded  as 
a  substantive  ground  for  affirmative  relief.  In 
United  States  vs.  Robnett  (C.  C.  A.  9th  Circuit),  169 
Fed.  778,  it  was  held  that  such  a  false  statement,  even 
though  wilfully  made,  does  not  constitute  perjury, 
for  the  reason  that  it  is  not  within  the  requirements 
of  the  statute. 

CERTAIN  PRINCIPLES  OP  LAW. 
While  no  authoritative  decision  can  be  found  com- 
prehensively applicable  to  the  great  variety  of  cir- 
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ciimstances  under  which  the  entries  herein  involved 
were  made  and  the  lands  were  alienated  by  the  en- 
tr\inen,  in  most  of  its  features  the  scope  and  mean- 
ing of  the  Timber  and  Stone  Act  are  no  longer  in 
doubt.  In  the  case  of  United  States  vs.  Budd,  144 
U.  S.  154,  it  was  held  that  *^The  act  does  not  in  any 
respect  limit  the  dominion  which  the  purchaser  has 
over  the  land  after  its  purchase  from  the  Govern- 
ment, or  restrict  in  the  slightest  his  power  of  aliena- 
tion. All  that  it  denounces  is  a  prior  agreement, 
the  acting  for  another  in  the  purchase.  If,  when  the 
title  passes  from  the  Government,  no  one  save  the 
purchaser  has  any  claim  upon  it  or  [261 — 18]  any 
contract  or  agreement  for  it,  the  act  is  satisfied. 
(A  contemplating  purchaser)  might  rightfully  go 
or  send  into  a  vicinity  and  make  known  generally 
or  to  individuals  a  willingness  to  buy  timber  land 
at  a  price  in  excess  of  that  which  it  would  cost  to  ob- 
tain it  from  the  Government ;  and  any  person  know- 
ing of  that  offer  might  rightfully  go  to  the  land  oflRce 
and  make  application  and  purchase  a  timber  tract 
from  the  Government." 

In  United  States  vs.  Williamson,  207  U.  S.  425, 
it  was  held  that  ^*If  an  applicant  has,  in  good  faith, 
complied  with  the  requirements  of  the  second  sec- 
tion of  the  act,  and,  pending  the  publication  of  no- 
tice, has  contracted  to  convey  after  patent  his  rights 
in  the  land,  his  so  doing  could  (not)  operate  to  for- 
feit his  right."  That  is  to  say,  after  the  initiation 
of  the  entry  and  before  final  proof,  it  is  competent 
for  the  entrjTuan  to  contract  to  make  a  transfer  of 
the  land  after  he  shall  have  acquired  title. 
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Eecently  the  Circuit  Court  of  Appeals  of  this  cir- 
cuit, in  deciding  the  case  of  United  States  vs.  Barber 
Lumber  Company,  and  others  (opinion  filed  Feb- 
ruary 19,  1912),  wherein  issues  were  involved  very 
similar  to  those  presented  in  the  case  at  bar,  used 
the  following  language : 

^'The  decision  of  the  present  case  is  ruled  by  the 
legal  principles  announced  in  the  Budd  case  and  in 
the  Clark  case.  Those  decisions  are  authority  for 
the  proposition  that  a  person  or  corporation  desir- 
ing to  acquire  title  to  a  large  body  of  timber  lands 
of  the  United  States  under  the  Timber  and  Stone 
Act,  may  express  that  desire  to  another,  and  may 
enter  into  an  agreement  with  him  to  buy  the  lands 
upon  his  obtaining  title  thereto;  may  loan  him  the 
money  with  which  to  acquire  title,  and  may  inspect 
and  select  the  lands,  and  that  such  person  or  corpo- 
ration is  not  bound  to  inquire  into  the  method  by 
which  the  other  [262 — 19]  party  to  the  contract 
acquires  title,  and  is  not  chargeable  with  knowledge 
of  any  fraud  upon  the  land  laws  that  he  may  resort 
to,  and  that,  in  taking  titles  based  upon  the  issuance 
of  final  receiver's  receipts  to  the  entryman  without 
actual  knowledge  of  such  fraud  or  of  facts  sufficient 
to  put  one  upon  inquiry,  such  person  or  corporation 
is  an  innocent  purchaser  of  the  lands." 

In  Ilasemajm  vs.  Groff,  199  U.  S.  342,  there  was 
involved  the  validity  of  an  agreement  relating  to 
what  is  popularly  known  as  a  pre-emption  claim, 
entered  under  the  provisions  of  section  2262  of  the 
Revised  Statutes  of  the  United  States.  As  will  be 
seen  upon  a  referen<'e  to  this  section,  the  pre-emp- 
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tioner  was  required  to  take  an  oath  in  all  substan- 
tial respects  identical  witli  that  required  of  an  en- 
tryman  under  the  Timber  and  Stone  Act,  that  is,  he 
was  required  to  state  under  oath  that  he  did  not 
make  the  entry  on  speculation,  but  in  good  faith  to 
appropriate  the  same  to  his  own  exclusive  use,  and 
that  he  had  not,  directly  or  indirectly,  made  any 
agreement  or  contract  by  which  the  title  which  he 
might  acquire  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  other  than  himself.  It 
w^as  held  that  an  agreement  in  writing  between  the 
pre-emptioner  and  third  parties  by  which,  in  consid- 
eration of  the  payment  by  such  third  parties  of  one- 
fourth  of  the  expenses  of  procuring  title  to  a  speci- 
fied tract  of  public  land  under  the  pre-emption  law, 
the  entrjonan  was  to  give  to  such  third  parties  one- 
fourth  part  of  the  price  and  proceeds  tliat  might  be 
obtained  for  the  sale  of  the  land  after  he  had  ob- 
tained title  thereto  from  the  United  States,  upon 
finding  a  purchaser  therefor  and  making  a  sale 
thereof  at  a  proper  value,  was  not  obnoxious  to  the 
law,  or  inconsistent  with  the  obligations  of  the  oath 
referred  to.  Applying  such  a  construction  to  the 
Timber  and  Stone  Act,  it  may  be  doubted  whether  in 
the  case  of  several  of  the  entries  procured  by  [263 
— 20]  Robnett  the  understanding  had  between  him 
and  the  entryman,  even  if  his  version  of  such  un- 
derstanding were  accepted  without  qualification, 
should  be  held  to  be  in  contravention  of  the  law. 

RIGHTS  OP  INNOCENT  PURCHASERS. 
In  United  States  \s,  Detroit  Lumber  Company, 
200  U.  S.  321,  it  is  held  that,  '*In  passing  upon  trans- 
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actions  between  the  Government  and  its  vendees  we 
must  bear  in  mind  the  general  principles  of  equity, 
and  determine  rights  upon  those  principles,  except 
as  they  are  limited  by  special  statutory  provisions. 
And  clearly  upon  those  principles  a  party  purchas- 
ing an  equitable  right  is  entitled  to  be  protected  in 
his  purchase  so  far  as  it  can  be  done  without  tres- 
passing upon  the  rights  of  others." 

And  it  is  further  said:  '^A  patent  from  the  United 
States  operates  to  transfer  the  title  not  mereh^  from 
the  date  of  the  patent,  but  from  the  inception  of 
the  equitable  right  upon  which  it  is  based.  Shepley 
vs.  Coican,  91  U.  S.  330.  Indeed,  this  is  generally 
true  in  case  of  the  merging  of  an  equitable  right 
into  a  legal  title.  Although  the  patents  in  this  case 
were  not  issued  until  after  the  sales  of  the  timber, 
yet  when  issued  they  became  operative  as  of  the  date 
of  the  original  entries."  And  it  was  accordingly 
held  that  one  who  in  good  faith  and  for  value  pur- 
chases from  an  entryman,  after  the  issuance  of  final 
receipt  and  before  patent,  is,  in  a  suit  commenced 
by  the  Government  after  the  issuance  of  patent,  en- 
titled to  the  protection  usually  accorded  to  innocent 
purchasers  for  value.  See,  also.  United  States  vs. 
Clark,  200  U.  S.  601;  United  States  vs.  Barber  Uim- 
her  Co.,  supra, 

MEASURE  OF  PROOF. 

It  is  familiar  law  that  something  more  than  a  bare 
preponderance  of  the  evidence  is  required  before  af- 
firmative [264 — 21]  relief  can  be  granted  to  the 
complainant  in  actions  of  this  character.  In  the 
Maxivell  Land  Grant  case,  121  U.  S.  325,  it  is  au- 
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thoritatively  declared  that  to  annul  a  patent  and  de- 
stroy the  title  claimed  thereunder,  ^^the  facts  on 
which  this  action  is  asked  for  must  be  clearly  estab- 
lished by  evidence  entirely  satisfactory  to  the  court." 
And  further  that:  ^^In  this  class  of  cases  the  respect 
due  a  patent,  the  presumptions  that  all  the  preced- 
ing steps  required  by  law  had  been  observed  before 
its  issue,  the  immense  importance  and  necessity  of 
the  stability  of  title  dependent  upon  these  official 
instruments,  demand  that  the  effort  to  set  them  aside, 
to  annul  them,  or  to  correct  mistakes  in  them,  should 
only  be  successful  when  the  allegations  on  which 
this  is  attempted  are  clearly  stated  and  fully  sus- 
tained by  the  proof.  It  is  not  to  be  admitted  that 
the  titles  by  which  so  much  property  in  this  country 
and  so  many  rights  are.  held,  purporting  to  emanate 
from  the  authoritative  action  of  the  officers  of  the 
Government,  and,  as  in  this  case,  under  the  seal  and 
signature  of  the  President  of  the  United  States  him- 
self, shall  be  dependent  upon  the  hazard  of  success- 
ful resistance  to  the  whims  and  caprices  of  every 
person  who  chooses  to  attack  them  in  a  court  of  jus- 
tice ;  but  it  should  be  well  understood  that  onlv  that 
class  of  evidence  which  commands  respect,  and  that 
amount  of  it  which  produces  conviction,  shall  make 
such  an  attempt  successful." 

GENERAL  FINDINGS  OF  FACT. 

From  a  consideration  of  all  of  the  evidence,  it  is 
found  as  a  fact  that  during  the  period  covered  by 
the  record  the  defendants  W.  F.  Kettenbach  and 
George  H.  Kester,  respectivel}"  the  president  and 
cashier  of  the  Lewiston  National  Bank,  were  asso- 
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ciated  together  in  the  acquisition  of  timber  lands  in 
the  vicinity  of  Lewiston,  Idaho,  where  they  resided. 
[265 — 22]  Some  of  the  lands  acquired  by  them 
they  purchased  jointly,  both  of  them  being  named 
as  grantees  in  the  instruments  of  conveyance;  and 
others  were  acquired  by  Kettenbach  in  his  own  name 
and  in  his  own  right,  and  still  others  were  purchased 
by  Kester  individually.  In  their  joint  enterprise 
each  recognized  the  other  as  having  authority  to  act 
for  both. 

The  defendant  Dwyer  was  a  timber  cruiser  and  lo- 
cator, and  figures  prominently  in  the  transactions 
disclosed  hj  the  record,  in  various  capacities.  Dur- 
ing much  of  the  time  covered  by  the  record  he  was 
employed  by  the  defendants  Kettenbach  and  Kester, 
at  a  fixed  salary,  or  upon  a  commission,  or  both,  to 
render  services  of  different  kinds,  and  during  the 
same  time  he  acted  independently,  or  upon  his  own 
account,  in  various  ways.  He  himself  acquired  title 
to  several  different  tracts  of  timber  lands  for  his 
wife  Kittie  E.  Dwyer,  or  in  her  name.  He  had  no 
joint  or  partnership  interest  with  the  defendants 
Kettenbach  and  Kester,  or  either  of  them,  in  the 
lands  which  they  purchased ;  and  in  the  lands  taken 
in  the  name  of  Kittie  E.  Dwyer  it  is  found  that 
neither  Kester  nor  Kettenbach  had  any  interest. 
In  one  project  Dwyer  was  to  have  a  joint  or  part- 
nership interest  with  the  defendants  Kester  and  Ket- 
tenbach, but  that  related  not  to  the  public  lands  of 
the  United  States,  but  to  State  lands,  which  the  de- 
fendants planned  to  purchase  from  the  State  of  Ida- 
ho.    There  is  some  testimony  to  the  effect  that  the 
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three  defendants,  Kester,  Kettenbach  and  Dwyer, 
were  jointly  interested  in  the  acquisition  of  title  to 
the  lands  herein  involved,  but  upon  consideration  of 
all  the  facts  and  circumstances  it  is  thought  that  the 
preponderance  of  the  evidence  is  against  such  theory. 
It  is  further  found  that  at  no  time  during  the 
period  covered  was  there  any  associational  arrange- 
ment either  by  way  of  partnership  or  joint  owner- 
ship, or  otherwise,  between  these  three  defendants, 
or  any  one  of  them,  and  the  defendant  Robnett, 
[266 — 23]  in  the  acquisition  of  the  title  to  any  of 
the  lands  involved.  There  is  practically  no  evidence 
to  support  such  a  theory.  True,  Robnett  was  in- 
strumental in  securing  the  entry  of  a  number  of 
tracts,  title  to  some  of  which  passed  to  the  defend- 
ants Kester  and  Kettenbach,  or  one  of  them.  In 
such  transactions,  however,  there  was  no  community 
of  interest  existing  between  Robnett  and  the  pur- 
chasers. Their  actual  relations  will  be  considered 
in  connection  with  the  discussion  of  the  specific  en- 
tries. 

THE  SPECIFIC  ENTRIES  OR  CLAIMS. 

AVe  pass,  now,  to  a  brief  consideration  of  the  spe- 
cific entries  or  claims,  and  such  discussion  onlv  is 
indulged  in  as  seems  to  be  necessary  to  indicate  the 
reasons  for  the  conclusion  reached.  Certain  claims 
'  may  be  summarily  disposed  of  by  the  mere  statement 
that  there  is  no  substantial  evidence  at  all  in  sup- 
port of  the  contention  that  the  entrymen  violated 
any  provision  of  law  in  acquiring  their  titles.  Such 
are  the  entries  of  JOHN  W.  KILLINGER,  WILL- 
IAM E.  HELKENBERG,  FRED   E.   JUSTICE, 
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WILLIAM  HAEVEENICK,  ALMA  HAEVER- 
NICK,  GEORGE  W.  HARRINGTON,,  and 
GEARY  VANARTSDALEN.  And  as  to  certain 
other  claims  the  evidence  goes  little  further  than  to 
suggest  a  suspicion  of  invalidity,  based  largely  upon 
the  intimate  relations  existing  between  the  several 
entrymen  and  the  defendants  Kettenbach  and  Kes- 
ter.  The  evidence  is  wholly  insufficient  to  warrant 
a  cancellation  of  the  patents.  Such  are  the  claims 
of  EDNA  P.  KESTER,  ELIZABETH  KETTEN- 
BACH, WILLIAM  J.  WHITE,  ELIZABETH 
WHITE,  MAMIE  P.  WHITE,  and  MARTHA  E. 
HALLETT. 

In  the  case  of  three  other  claims,  namely,  those  of 
IVAN  R.  CORNELL,  ROWLAND  A.  LAMBDIN, 
and  FRED  W.  SHAEPFER,  it  is  conceded  by  the 
Government  that  prior  to  the  commencement  of  the 
suits  the  title  had,  for  a  valuable  consideration, 
passed  to  and  is  now^  held  by  an  innocent  purchaser, 
and  that  [267 — 24]  therefore  no  equitable  relief 
can  properly  be  granted.  In  view  of  such  conces- 
sion the  validity  or  invalidity  of  the  original  entries 
need  not  be  discussed,  and  the  evidence  relative 
thereto  has  been  considered  only  in  so  far  as  it  bears 
upon  the  validity  of  other  controverted  caitries. 

THE  EMORY-COLBY  GROUP. 

Six  entries,  namely,  those  of  LON  E.  BISHOP, 
FREDERICK  W.  NEWMAN,  CHARLES  DENT, 
CHARLES  SMITH,  JAMES  C.  EVANS,  and  JO- 
SEPH B.  CLUTE,  are,  in  the  record,  referred  to 
as  the  *^ Emory-Colby  Group,"  because  the  witnesses 
Fred  Emory  and  C.  W.  Colby  rendered  some  assist- 
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ance  to  the  entrjTuen  in    procuring    the    requisite 
funds,  and  later  in  negotiating  the  sale  of  the  lands 
to  the  defendants  Kettenbach  and  Kester.     There 
is  no  contention  that  Kettenbach  and  Kester  had 
anything  to  do  with  the  entries  until  about  the  time 
of  final  proof,  when,  at  the  solicitation  of  Colby,  they 
agreed  to  adK^ance  the  money,  and  thereafter,  closely 
following  the  final  proof,  they  purchased  the  claims ; 
it  is  obvious  therefore  that  they  could  not  have  had 
any  unlawful  agreements  with  the  entrymen.     The 
theory  of  the  Government,  however,    is  that    such 
agreements  had  been  entered  into  with  Emor}^  and 
Colby,  or  one  of  them,  and  that  the  defendants  were 
advised  of  such  agreements  before  they  purchased 
the  lands.     Aside  from  the  testimonv  of  Robnett, 
there  is  no  direct  or  positive  proof  that  any  one  of 
the  claims  was  invalid,  and  while  the  conditions  sur- 
rounding the  transfer  are  of  such  a  nature  as  to  war- 
rant a  close  scrutiny  of    the    claims,    the    circum- 
stances are  quite  as  readily   reconcilable    with    the 
theor}^  of  the  lawfulness  as  with  the  theory  of  the 
unlawfulness  of  the  relations  existing  between  the 
several  entrvmen  and  Emorv  and  Colbv.     It  is  con- 
clusively     [268 — 25]     shown,  I  think,  that  in  ma- 
terial respects  Robnett 's  account  of  what  occurred 
in  the  bank  is  incorrect,  and  I  am  convinced  that 
the  witness  Colby  truly  states  how  Kettenbach  and 
Kester    came   to  purchase   the   claims.     Upon   the 
whole,  it  is  thought  that  the  evidence  is  insufficient 
to  warrant  a  cancellation  of  any  on^  of  these  patents. 

ENTRY  OF  GUY  L.  WILSON. 
This  entry  was  made  April  25, 1904,  passed  to  final 
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proof  July  13,  1904,  and  the  lands  em-braced  therein 
were  conj\^eved  to  the  defendants  Kettenbach  and 
Kester  on  July  13,  1904,  who  mortgaged  the  same  to 
the  Idaho  Trust  Company  on  July  6,  1907.  The 
deed  of  transfer  to  Kettenbach  and  Kester  was  not 
recorded  until  June  24,  190i7.  I  am  satisfied  from 
the  testimony  of  the  entrymen,  reluctantly  given, 
that,  while  there  was  no  express  agreement,  there 
w^as  a  perfect  understanding  between  him  and  the 
defendant  Dwyer,  acting  as  the  agent  for  Kester  and 
Kettenbach,  that  all  expenses  incident  to  the  acqui- 
sition of  title  should  be  paid  by  Dw^^-er,  and  that  the 
entryman  was  to  receive  $150.00,  in  consideration  of 
which  he  was,  upon  acquiring  title,  to  convey  the 
same  to  Kester  and  Kettenbach.  It  is  not  necessary 
to  decide  whether  or  not  Kester  and  Kettenbach 
had  any  actual  knowledge  of  the  arrangement  with 
Dwyer;  Dwyer  being  their  agent,  they  are  charged 
with  notice.  Nor  is  it  thought  that  the  Idaho  Trust 
Company  stands  in  the  position  of  an  innocent  pur- 
chaser. Its  chief  officer,  the  defendant  Frank  W. 
Kettenbach,  is  an  uncle  of  William  F.  Kettenbach, 
and  was  upon  friendly,  if  not  intimate,  terms  not 
only  with  W.  F.  Kettenbach,  but  with  Kester,  Dwyer 
and  Robnett.  Prior  to  the  time  the  trust  deed  or 
mortgage  was  taken,  the  validity  of  this  entry  had 
been  called  into  question  by  indictments  filed  in  this 
court,  and  by  criminal  trials  at  a  comparatively 
sihort  distan-ce  from  Lewiston,  where  the  Trust  Com- 
pany was  engaged  in  business,  the  [269' — 26] 
trials  resulting  in  the  conviction  of  Robnett,  Dwyer, 
Kester  and  William  F.  Kettenbach.     The  trials  at- 
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tracted  wide  attention,  and  it  is  hardly  conceivable 
that,  under  the  circumstances,  the  officers  of  the 
Trust  Company  were  ignorant  of  the  fact  that  the 
validity  of  this  entry  was  being  assailed  by  the  Gov- 
ernment. Taking  into  consideration  all  of  the  cir- 
cumstances, including  the  relation  of  the  parties,  I 
think  it  must  be  held  that  the  facts  were  sufficient 
to  put  the  Trust  Company  upon  inquiry,  and  that 
it  took  the  title  at  its  peril.  It  is  therefore  held 
that  the  patent  should  be  cancelled. 

ENTRY  OF  FRANCES  E.  JUSTICE. 

In  many  particulars  the  conditions  under  which 
this  entry  w^as  made  are  very  similar  to  those  of  the 
entry  of  Guy  L.  Wilson.  The  entrywoman  is  the 
mother-in-law^  of  Wilson,  and  both  entries  w^ere 
made  upon  the  same  day,  that  is,  on  April  25,  1904, 
and  passed  to  final  proof  the  same  day,  that  is,  on 
July  13,  1904.  In  this  case  the  entrywoman  did  not 
execute  a  formal  conveyance  until  March  30,  1906, 
at  which  time  a  transfer  was  made  to  Kittie  E. 
Dwyer.  The  money  with  which  all  of  the  expenses 
of  acquiring  title,  including  the  purchase  price  of 
the  land,  were  paid,  was  borrowed  through  Dwyer, 
and  a  note  was  executed  to  cover  the  same  on  the 
day  of  final  proof.  Immediately  after  making  final 
proof  the  entrywoman  turned  over  to  Dwyer  the 
final  receipt,  and  the  note,  which  was  in  the  Lewiston 
National  Bank,  was  returned  to  her,  apparently  as 
a  matter  of  course.  While  the  evidence  of  a  prior 
agreement  is  not  so  conclusive  as  that  in  relation  to 
the  Wilson  entry,  I  am  satisfied  from  all  of  the  facts 
and  circumstances,  including  the  attitude  and  con- 
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duct  of  the  entrywoman  herself,  and  the  failure  of 
the  interested  parties  to  explain  certain  incidents 
exclusively  within  their  knowledge,  that  the  entry 
was  [270^ — 27]  initiated  with  an  understanding 
between  the  entrywoman  and  Dwyer  that  she  should 
receive  a  specified  amount,  free  of  all  expenses,  and 
should  convey  the  title  to  or  in  compliance  with  tho 
demands  of  Dwyer.  The  patent  in  this  entry  is 
therefore  held  for  cancellation. 

ENTEY  OF  EOBERT  O.  WALDMAN. 
This  entry  was  made  on  March  6,  1903,  final  cer- 
tificate issued  May  25,  1903,  and  patent  August  3, 
1904.  Immediately  upon  making  final  proof  the 
entryman  deeded  to  Robnett,  and  thereafter,  at  the 
time  Robnett  left  the  employ  of  the  Lewiston  Na- 
tional Bank,  he  executed  a  deed  to  Elizabeth  White, 
dated  July  8,  1907,  and  upon  October  25,  1907,  Eliza- 
beth White,  by  a  quitclaim  deed,  and  Robnett  by  a 
similar  instrument,  transferred  their  several  inter- 
ests to  the  Lewiston  National  Bank.  While  the 
entryman  and  Robnett  do  not  in  all  respects  agree 
as  to  the  details  of  the  arrangement  under  which 
the  land  was  entered,  the  effect  of  the  testimon}^  of 
either  one  is  to  render  the  entry  invalid.  It  is  clear, 
I  think,  that  it  was  understood  before  the  entry  was 
initiated  that  Waldman  was  to  realize  $400.00  in 
excess  of  his  expenses  in  making  the  entry,  and 
whether  the  understanding  was  technically  that  he 
should  sell  his  right  for  $400.00,  or  that  he  was  to 
execute  a  deed  and  place  it  in  escrow,  to  be  delivered 
upon  his  receiving  a  net  profit  of  $400.00,  is  imma- 
terial; one  agreement  would  be  quite  as  illegal  as 
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the  other.  There  is  no!  evidence  touching  the  regu- 
larity of  the  entry  other  than  that  of  Robnett,  and 
Waldman  himself,  and  the  substance  of  what  they 
testify  to  is  not  out  of  harmony  with  the  other  cir- 
cumstances of  the  case.  I  have  no  hesitation,  there- 
fore, in  concluding  that  the  entry  was  invalid,  and 
the  only  question  remaining  is  as  to  whether  or  not 
the  Lewiston  National  Bank  is  an  innocent  pur- 
chaser for  value.  Robnett  testifies  that  he  advised 
W.  F.  Kettenbach  and  the  defendant  Kester  of  his 
[271 — 2'8]  arrangement,  and  also,  just  before  he 
made  the  transfer  to  Elizabeth  White,  he  advised 
Frank  W.  Kettenbach,  who  had  recently  become  the 
president  of  the  bank,  of  the  arrangement  he  had 
with  the  entryman.  His  testimony  as  to  notice  to 
the  bank  of  the  invalidity  of  the  claim  is  denied  by 
Kester  and  both  the  Kettenbachs,  and  perhaps  should 
not  be  credited.  However,  the  transfers  by  Robnett 
were  made  after  the  trial  of  certain  criminal  cases 
in  this  court  in  the  fall  of  1906,  in  which  the  de- 
fendants Robnett  and  Dwyer  were  defendants,  re- 
sulting in  convictions  for  subornation  of  perjury, 
and  in  the  spring  of  1907,  in  which  the  defendants 
Kester,  Dwyer  and  W.  F.  Kettenbach  were  defend- 
ants, resulting  in  convictions  for  conspiracy  to  de- 
fraud. During  the  course  of  the  trial  of  those  cases 
certain  of  the  entries  herein  involved  were  put  in 
question,  and  evidence  touching  their  validity  was 
ffiven.  One  of  the  claims  was  the  one  now  under 
consideration,  and  at  the  trial  the  entryman  was 
called  as  a  witness,  and  gave  testimony  substantially 
the  same  as  that  now  given  by  him.     By  reason  of 
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the  prominence  of  the  defendants,  and  of  certain 
other  features  of  the  case,  the  trials  attracted  gen- 
eral attention,  and  were  given  wide  publicity,  and 
I  think,  even  if  Robnett's  testimony  as  to  advising 
the  officers  of  the  bank  of  the  facts  connected  with 
the  entry  is  rejected,  as  perhaps  it  should  be,  there 
w^as  sufficient  known  to  the  various  officers  of  the 
bank  to  put  them  upon  their  inquiry,  and  had  they 
made  reasonable  inquiry  they  would  have  found  that, 
according  to  the  entryman's  testimony  at  least,  the 
title  to  this  tract  of  land  had  been  secured  through 
fraud.  It  is  not  of  vital  importance  that  the  officers 
may  not  have  believed  that  the  claim  was  invalid. 
It  is  enough  to  say  that  they  must  have  known  that 
the  validity  of  the  claim;  was  in  question,  and  they 
must  have  known  that  the  Government  contended 
that  the  title  was  invalid.  If,  [272—29]  know- 
ing these  facts,  the  bank  took  a  transfer,  it  acted  at 
its  peril;  it  cannot  claim  protection  as  an  innocent 
purchaser.  It  is  accordingly  held  that  the  patent  to 
this  claim  should  be  set  aside. 

CLAIM  OP  WILLIAM  B.  BENTON. 

The  entry  was  made  August  27,  1902,  and  final  cer- 
tificate issued  November  21,  1902,  and  patent  Febru- 
ary 25,  1904.  By  deed  acknowledged  January  10, 
1903,  reciting  a  consideration  of  $1600.00,  the  entry- 
man  conveyed  to  the  defendant  Robnett.  On  July 
8,  1907,  Robnett  conveyed  to  Elizabeth  Wliite,  and 
on  September  4th  of  the  same  year  Elizabeth  White 
conveyed  to  the  Clearwater  Timber  Company.  In 
substance  Robnett  testifies  that  he  (Robnett)  was  to 
furnish  the  money  to  pay  the  expenses  incident  to 


vs.  William  F.  Kettenbach  et  al.  291 

the  entry,  and  that  Benton  was  to  file  and  prove  up, 
and  when  the  claim  was  sold  the  net  profits  were  to 
be  divided.  He  (Robnett)  was  to  *^ control  the  dis- 
position" of  the  land.  It  will  be  observed  that  the 
claim  was  deeded  to  Robnett  shortly  after  final  proof, 
and  that  he  held  it  approximately  four  years  before 
disposing  of  it.  There  is  no  explanation  as  to  how 
he  was  to  control  the  sale  of  the  land,  or,  if  he  did  not 
pay  outright  for  it  when  he  purchased  it,  how  Ben- 
ton was  protected,  and  indeed  the  testimony  is  very 
meager  as  to  the  details  of  the  transaction.  Upon 
the  other  hand,  Benton,  who  was  placed  upon  the  wit- 
ness-stand by  the  defendants,  positively  denied  that 
he  had  any  such  arrangement  as  Robnett  testified 
to.  His  version  of  the  transaction  is  that  Robnett 
was  to  furnish  to  him  what  money  he  lacked  at  the 
time  of  making  the  entry,  which  he  (Benton)  was  to 
repa}^  He  testifies  that  he  gave  Robnett  his  note, 
which  was  to  be  paid  back  when  the  claim  was  sold. 
The  note  was  originally  given  for  $250.00,  or  $260.00, 
and  was  [273 — 30]  renewed.  He  testifies  that  he 
got  in  the  neighborhood  of  $1675.00  or  $1690.00  for 
the  claim.  It  does  not  appear  that  Kettenbach  or 
Kester  had  any  interest  in  the  claim,  and  Kester 
seems  to  have  had  no  connection  at  all  with  any  trans- 
action relating  thereto.  The  defendant  Kettenbach, 
w^ho  had  charge  of  certain  funds  belonging  to  his 
wife's  mother,  Elizabeth  White,  purchased  the  claim 
from  Robnett  in  July,  1907,  taking  a  deed  in  Mrs. 
White's  name,  and  later  the  lands  were  sold,  together 
with  others,  by  Mrs.  White  to  the  Clearwater  Tim- 
ber  Compa;ny.    Robnett   gives   as   the   reason   for 
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transferring  the  claim  to  Mrs.  White  that  Ketten- 
bach  told  him  that  the  Clearwater  Timber  Compan}" 
would  not  purchase  any  claim  directly  from  Robnett, 
but  that  a  sale  could  be  made  to  the  company  if  the 
lands  belonged  to  Mrs.  White,  and  for  that  reason 
Robnett  made  the  transfer.  Upon  the  other  hand, 
Kettenbach  testifies  that  at  the  time  the  transfer 
was  made  to  Mrs.  White,  Robnett  was  leaving  the 
service  of  the  bank,  and,  as  Kettenbach  puts  it,  was 
^ leaning"  pretty  heavily  upon  Kettenbach.  He 
further  testifies  that  Robnett  had  some  timber  claims 
that  he  was  trying  to  dispose  of,  but  being  unable 
so  to  do  appealed  to  Kettenbach  to  assist  him,  and, 
for  the  purpose  of  enabling  him  to  sell  the  lands  for 
Robnett,  the  transfer  was  made  to  Mrs.  White,  who 
later  transferred  to  the  Clearwater  Timber  Company. 
Robnett  testifies  that  he  told  Kettenbach  all  about 
his  illegal  arrangements  with  Benton.  This  is  de- 
nied b}^  Kettenbach.  No  reason  is  given  by  Robnett 
why,  when  he  was  endeavoring  to  sell  the  land,  he 
should  have  disclosed  facts  invalidating  the  title,  and 
it  would  seem  quite  irrational  for  a  vendor  volun- 
tarily and  needlessly  to  make  know^n  the  existence 
of  facts  which,  if  true  would  disclose  the  invalidity 
of  the  title  which  he  is  trying  to  sell.  To  hold  the 
entry  invalid,  Benton's  testimony  must  be  rejected, 
and  Robnett 's  believed.  Benton  is  Kettenbach 's 
[274 — 31]  cousin,  and  it  may  be  assumed  that  if  he 
had  an  illegal  contract  he  would  be  in  a  general  way 
interested  in  concealing  the  facts,  but  whatever  may 
be  the  indirect  interest  of  Benton  and  Kettenbach 
in  the  result  of  the  litigation,  I  think  it  must  be  held 
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that  in  the  absence  of  circumstances  tending  to  make  , 
Robnett's  story  more  probable  than  theirs,  the  evi- 
dence is  insufficient  to  warrant  a  cancellation  of  the 
patent. 

THE  HATTIE  ROWLAND  CLAIM. 
This  entr}^  was  made  by  Hattie  Rowland  on  April 
25,  1904,  and  patent  issued  December  31,  1904.  The 
land  was  deeded  to  the  defendant  Kittie  E.  Dwyer 
on  April  9,  1906.  Hattie  Rowland  herself  did  not 
testify,  and  there  is  very  little  direct  evidence  relat- 
ing  to  the  claim.  Both  of  the  defendants,  Kester 
and  Kettenbach,  disclaim  any  knowledge  of  or  in- 
terest in  the  entry.  The  defendant  Dwyer  acted  as 
locator,  and  later  bought  the  claim  for  his  wife, 
Kittie  E.  Dwyer.  It  is  suggested  that  while  the 
lands  were  assessed  to  Hattie  Rowland  during  the 
year  1907,  the  taxes  were  paid  by  Kester  and  Ket- 
tenbach, but  there  is  little  significance  in  the  circum- 
stances. It  is  known  that  taxes  are  verv  frequently 
paid  upon  behalf  of  the  owner  by  agents  or  friends, 
and  in  this  case  it  seems  that  for  the  year  1905  the 
taxes  were  paid  by  the  Lewiston  Abstract  Company, 
although  the  land  w^as  assessed  to  Hattie  Rowland, 
and  during  the  year  1906,  while  the  assessment  was 
in  the  name  of  Hattie  Rowland,  the  taxes  were  paid 
by  Kittie  E.  Dwyer.  In  the  years  1908  and  1909  the 
taxes  were  assessed  to  and  paid  by  Kittie  E.  Dwyer. 
In  1909  the  assessment  was  in  the  name  of  Kittie  E. 
Dwyer,  but  the  taxes  were  paid  by  the  Idaho  Trust 
Company.  The  Government  also  relies  upon  the 
fact  that  these  lands  were  noted  upon  plats  prepared 
b}^  the  defendant  William  Dwver  for  Kester  and 


294  The  United  States  of  America 

Kettenbach,  and  delivered  by  him  to  a  representative 
of  the  Shevlin-Clark  [275—32]  Timber  Com- 
pany, in  February,  1906,  in  connection  with  a  pro- 
posal made  by  the  defendant  Kester  upon  behalf  of 
himself  and  his  associate  Kettenbach  to  sell  certain 
timber  lands.  Certain  lands  upon  these  plats  were 
marked  with  an  X,  and  certain  other  lands  with  a 
circle,  and  these  lands,  together  with  others,  were 
marked  with  a  circle  X  ®.  Upon  the  plat  is  a 
notation  to  the  effect  that  the  X  indicates  lands  of 
Kester  and  Kettenbach,  while  the  circle  indicates 
land  belonging  to  individuals.  There  is  no  notation 
as  to  the  class  of  lands  designated  by  circle  X  ®. 
Under  all  the  circumstances  disclosed  by  the  record, 
it  is  not  thought  that  much  significance  can  be  at- 
tached to  this  piece  of  evidence  alone.  The  plats 
were  apparently  prepared  hastily,  and  were  clearly 
erroneous  in  some  respects.  There  was  no  necessity 
at  the  time  for  being  entirely  accurate  as  to  the  own- 
ership of  lands  or  the  precise  status  of  the  title.  The 
deed  from  Eowland  to  Dwyer  was  executed  a  short 
time  after  these  plats  were  prepared,  and  it  is  en- 
tirely possible  that  the  defendant  Dwyer  at  the  time 
had  arranged  for  or  knew  that  he  could  secure  the 
lands,  and  it  is  abundantly  shown  that  in  proposing 
the  sale  of  timber  lands  it  was  to  the  advantage  of 
those  desiring  to  sell  to  make  it  appear  to  the  con- 
templating purchaser  that  there  was  a  large  com- 
pact body  of  timber  lands  available.  In  other 
words,  if  the  defendants  desired  to  sell  their  holdings 
it  was  to  their  interest  to  make  it  appear  that  all  of 
the  lands,  or  at  least  a  large  body  of  land,  in  the 
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vicinity  could  be  purchased. 

Another  circumstance  relied  upon  is  the  inclusion 
of  the  name  of  the  entrywoman  in  a  group  of  names, 
and  endorsed  in  the  handwriting  of  the  defendant 
Kettenbach,  upon  a  deposit  slip,  dated  April  26, 1904, 
but  while  the  slip,  with  its  endorsements,  may  pre- 
sent a  suspicious  circumstance,  it  is  not  thought  that 
either  it  or  all  of  the  evidence  taken  together 
[276 — 33]  is  sufficient  to  warrant  a  finding  that 
the  patent  w^as  procured  by  fraud,  or  that  any  one 
of  the  defendants  acquired  any  interest  in,  or  had 
any  control  over,  the  claim  prior  to  final  proof. 

CLAIM  OF  WILLIAM  McMILLAN. 

This  claim  was  entered  April  25,  1904,  final  proof 
was  made  July  18,  1904,  and  the  land  was  d'ceded  to 
the  defendant  Kittie  E.  Dwyer  April  9, 1906.  It  will 
be  observed  that  the  dates  correspond  to  the  dates  of 
the  Hattie  Rowland  claim,  and  in  all  substantial  re- 
s^jects  the  evidence  relative  to  the  two  claims  is  very 
similar,  with  the  exception  that  McMillan  hunself 
testified  as  to  the  circumstances  surrounding  the  en- 
try and  transfer  of  his  claim.  The  lands  were  noted 
upon  the  plats  furnished  to  Shevlin  &  Clark,  and  the 
name  of  McMillan  appears  upon  the  deposit  slip  the 
same  as  in  the  case  of  Hattie  Bowland.  In  1905  the 
taxes  were  assessed  to  McMillan  and  paid  by  the 
Lewiston  Abstract  Company.  In  1906  and  1907 
they  were  assessed  to  McMillan  and  paid  by  Kester 
and  Kettenbach.  In  1908  they  were  assessed  to 
Kittie  E.  Dwyer  and  paid  by  her.  In  1909  they  were 
assessed  to  Kittie  E.  Dwyer  and  paid  by  the  Idaho 
Trust    Company.     In  1910   they  were    assessed   to 
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Kittie  E.  Dwyer.  Dwyer  located  the  entryman  and 
later  purchased  the  land  for  his  wife,  or  in  his  wife 's 
name.  The  defendant  Kettenbach  seems  to  have  had 
nothing  at  all  to  do  with  the  entry.  The  matter  of 
making  such  an  entry  was  first  talked  over  between 
Kester  and  the  entryman  at  the  latter 's  home  out  in 
the  country.  There  was  some  sort  of  a  general 
promise  by  Kester,  who  seems  to  have  been  very 
friendly  to  the  entryman,  to  give  him  assistance  if 
he  needed  financial  help  when  it  came  to  making  his 
final  proof.  A  careful  consideration  of  the  entry- 
man's  testimonv  convinces  me  that  he  did  not  have 
any  understanding,  express  or  implied,  by  w^hich  he 
was  to  [277 — 34]  sell  the  land  to  any  person,  and 
that  no  other  person  had  any  interest  in  the  entry. 
The  entryman  apparently  did  feel  under  some  moral 
obligation  to  give  to  the  defendant  Kester  an  oppor- 
tunity to  purchase,  but  such  obligation  involved  only 
a  recognition  by  the  entrjTuan  that  Kester  favored 
him  by  loaning  him  a  part  of  the  mone}'  required  for 
the  final  proof. 

THE  PEARL  WASHBURN  CLAIM. 

This  claim  was  initiated  January  19,  1903,  final 
proof  was  made  April  16,  1903,  and  patent  issued 
July  2,  1904.  A  mortgage  upon  the  land  was  given 
on  the  day  of  final  proof  to  the  defendant  Ketten- 
bach, and  recorded  two  days  later.  The  entrywoman 
held  the  land  about  three  years,  and  then,  on  May 
23,  1906,  deeded  the  same  to  one  McGrane.  Me- 
Grane  deeded  to  Chapman  on  May  8,  1907,  and 
Cliai)man  deeded  to  the  Clearwater  Timber  Company 
on  June  7,  1907.     The  entrywoman  did  not  testify, 


vs.  William  F.  Kettenbach  et  al,  297 

and  I  find  in  the  record  little,  if  any,  circumstantial 
evidence  tending  to  impeach  the  validity  of  the 
claim. 

CLAIM  OF  BENJAMIN  F.  BASHOR. 
This  claim  was  entered  May  21,  1903,  and  passed 
to  final  proof  on  June  17, 1903,  patent  issuing  August 
3,  1904.  A  mortgage  was  given  to  the  defendant 
Rohnett  on  the  day  of  final  proof,  and  recorded 
three  days  later,  at  the  request  of  the  defendant  Ket- 
tenbach. The  entryman  transferred  the  land  to  the 
defendant  Kettenbach  by  deed  in  April,  1906,  the 
same  being  recorded  at  the  request  of  the  Lewiston 
National  Bank  April  21,  1906.  I  find  that  the  de- 
fendant Kester  knew  nothing  about  the  entry,  and 
never  had  an}-  interest  in  the  land  embraced  therein. 
[278 — 35]  For  the  circumstances  surrounding  the 
entry  we  are  dependent  almost  entirely  upon  the 
testimony  of  the  entryman  and  of  the  defendant 
Robnett.  The  entryman  was  at  the  time  the  assessor 
and  tax  collector  of  Nez  Perce  County.  Robnett 's 
testimony  is  to  the  effect  that  there  was  some  general 
understanding  that  he  (Robnett)  would  make  pro- 
vision for  the  necessary  funds  with  w^hich  to  secure 
title,  and  that  he  w^as  to  sell  the  land,  and  that  the 
entryman  w^as  to  realize  from  $200.00  to  $250.00  net 
out. of  the  transaction,  and  that  Robnett  was  to  have 
any  surplus  remaining  out  of  the  proceeds  of  the 
sale,  after  paying  the  entryman  that  amount.  Even 
if  it  were  deemed  proper  to  give  credence  to  the 
uncorroborated  testimony  of  Robnett,  and  if  it  were 
not  in  conflict  with  that  of  the  entrjTiian,  the  testi- 
mony is  not  very  clear  or  convincing  as  to  just  what 
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the  arrangement  was.  If  Robnett  was  to  receive  the 
surplus  it  would  seem  necessary  to  have  some  under- 
standing as  to  the  specific  amount  which  the  entry- 
man  was  to  realize ;  otherwise  a  dispute  would  arise 
after  the  sale  w^as  made  as  to  how  much  the  entrv- 
man  was  entitled  to.  But  according  to  Robnett 's 
testimony  the  net  amount  which  the  entryman  was 
entitled  to  realize  was  left  indefinite  and  uncertain. 
From  the  testimony  of  the  entryman  himself  it  is 
quite  clear  that  he  did  not  understand  the  ar- 
rangement to  be  such  as  related  by  Robnett.  He 
held  the  claim  for  some  time,  and  apparently  acted 
upon  the  assumption  that  he  had  a  right  to  convey 
to  the  one  who  would  give  him  the  highest  price. 
He  sold  to  Kettenbach  because  Kettenbach  offered 
him  a  little  more  than  he  was  offered  by  other  per- 
sons. He  realized  no  substantial  profit  from  the 
transaction. 

While  the  validity  of  this  claim  is  not  entirely 
free  from  doubt,  from  the  evidence  bearing  directly 
upon  the  claim  and  from  other  facts  and  circum- 
stances disclosed  b}^  the  record,  it  is  concluded  that 
the  actual  facts  are  that  Robnett  [279—36]  en- 
couraged the  entryman  to  take  up  a  timber  claim, 
with  no  specific  understanding  or  agreement  that  he 
(Robnett)  should  have  any  interest  in  or  control 
over  the  claim.  It  may  very  well  have  been  ex- 
pected from  what  was  said  and  done  that  Robnett 
would  not  only  assist  the  entryman  in  procuring  the 
necessary  funds,  but  would  actively  engage  in  an 
effort  to  sell  the  claim  for  the  entryman  after  proof 
was  made,  the  whole  transaction  being  for  the  ben- 
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efit  of  both  parties.  Robnett  would  at  least  get  a 
fee  or  a  part  of  the  fee  of  a  locator,  and  there  would 
be  the  further  possible  advantage  to  him  of  a  com- 
mission or  some  sort  of  an  interest  in  the  proceeds 
of  the  sale  of  the  land  if  he  were  successful  in  as- 
sembling and  selling  a  considerable  body  of  timber 
land.  Clearly  Robnett  was  not  working  in  co-oper- 
ation with,  or  for  the  interests  of,  the  other  defend- 
ants, and  it  is  not  easy  to  see  why  he  would  have 
insisted  upon  absolute  control  of  the  title.  He  was 
risking  nothing.  The  money  which  was  furnished 
to  enable  the  entry  man  to  make  proof  and  pay  his 
expenses  did  not  belong  to  Robnett,  and  by  procur- 
ing the  entr}^  to  be  made  he  was  sure  at  least  of  a 
locator's  fee,  for  he  saw  to  it  that  the  entr\niian 
borrowed  enough  money  to  cover  not  only  the  pur- 
chase price  of  the  land,  but  the  locator's  fee  and 
other  incidental  expenses.  Moreover,  there  is  no 
evidence,  except  that  of  Robnett  himself,  which  is 
contradicted  by  the  testimony  of  the  defendant  Ket- 
tenbach, that  Kettenbach  had  any  knowledge  of  the 
arrangement  which  he  now  testifies  existed  between 
him  and  the  entryman.  In  other  words,  if  it  is  held 
that  Kettenbach  is  not  an  innocent  purchaser,  the 
finding  must  be  based  upon  the  uncorroborated  tes- 
timony of  Robnett,  against  the  testimony  of  the  de- 
fendant Kettenbach.  Upon  the  whole,  I  feel 
impelled  to  find  that  the  evidence  sustains  the  charge 
neither  of  fraud  in  the  entry  nor  of  knowledge  of 
any  illegality  in  the  entry  on  the  part  of  the  pres- 
ent owner,  the  defendant  Kettenbach.     [280 — 37] 
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CLAIM  OF  DANIEL  W.  GREEXBURG. 

The  entry  was  initiated  April  25,  1904,  finalproof 
was  made  July  15,  1904,  and  the  patent  issued  De- 
cember 31,  1904.  The  entryman  conyeyed  to  Kester 
and  Kettenbach  on  August  15,  1904,  by  deed  re- 
corded January  24,  1906.  There  is  little  substantial 
proof  tending  to  show  fraud  in  the  entry.  The  en- 
tryman was  a  newspaper  reporter,  and  had  in  his 
own  right  a  part  of  the  necessary  funds  with  which 
to  acquire  title.  He  borrowed  about  $200.00'  from 
the  Lewiston  National  Bank,  giying  his  note  there- 
for, and  transferred  the  land  to  Kester  and  Ketten- 
bach about  a  month  after  final  proof,  for  approxi- 
mately $1,100.00. 

CLAIMS   OP   GEORGE    MORRISON   AND   ED- 
WARD M.  HYDE. 

The  record  upon  these  two  claims  is  substantially 
the  same.  The  entries  were  initiated  March  30, 
1903;  final  proof  was  made  June  26,  1903, 
patents  issued  August  31,  19'04,  and  the  lands 
were  deeded  to  Kester  and  Kettenbach  June  26, 
1903,  the  deeds  being  recorded  August  10,  1903. 
Neither  of  the  entrymen  testified.  Robnett  had  to 
do  with  both  entries,  and  to  substantiate  the  allega- 
tions of  the  bill  the  Goyernment  relies  exclusiyely 
upon  his  testimony,  both  in  relation  to  the  charge 
of  fraud  in  the  entry  and  of  bad  faith  of  Kester  and 
Kettenbach  in  purchasing  from  him.  Kester  dis- 
claims all  knowledge  both  of  the  entries  and  of  the 
circumstances  of  the  purchase,  and  Kettenbach  de- 
nies having  any  knowledge  of  the  circumstances  of 
the  entries  or  of  any  arrangement  between  Robnett 
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and  the  entrymen.  It  is  therefore  thought  that  the 
evidence  is  insufficient  to  warrant  the  cancellation  of 
either  entry.     [281—38] 

ENTRY  OF  WREN  PIERCE. 
This  entry  was  made  March  21,  1903,  and  final  cer- 
tificate issued  June  17,  1903.  Immediately  after 
final  proof  the  entryman  executed  a  mortgage  to  the 
defendant  Rohnett,  who  transferred  the  same  to  the 
defendant  Kettenbach.  On  May  31,  1904,  Ketten- 
bach purchased  the  claim,  taking  a  deed  from  the 
entryman.  The  entryman  was  not  produced  as  a 
witness.  The  defendant  Kester  apparently  has 
never  had  any  interest  in  the  claim,  and  knows 
nothing  about  it.  The  charge  of  fraud  in  the  entry 
rests  upon  Robnett's  testimony  alone,  wdth  substan- 
tially no  corroborating  circumstances.  Robnett  tes- 
tifies that  Kettenbach  was  advised  of  the  alleged 
fraud  before  he  made  the  purchase ;  this  Kettenbach 
denies.  It  is  thought  the  evidence  is  insufficient  to 
warrant  a  cancellation  of  the  patent. 

ENTRY  OF  JOHN  E.  NELSON. 

This  entry  was  initiated  February  24,  1903,  passed 
to  final  proof  May  22,  1903,  and  to  patent  August  3, 
1904.  The  entryman  executed  a  mortgage  to  Curtis 
Thatcher,  who  was  acting  as  the  agent  for  his 
mother,  E.  W.  Thatcher,  on  May  22,  1903,  for 
$725.00.  On  May  18, 1908,  the  entryman  executed  a 
deed  to  E.  W.  Thatcher,  reciting  a  consideration  of 
$1,060.00.  The  land  was  from  time  to  time  assessed 
to  Nelson,  and  the  taxes  paid  by  the  mortgagee. 
The  Government  relies  almost  entirely  upon  the  tes- 
timony of  the  defendant  Robnett.    Here,  as  in  the 


302  The  United  States  of  America 

case  of  some  other  entries,  the  testimony  of  this 
witness  is  not  very  clear  as  to  just  what  the  arrange- 
ment or  understanding  was.  He  testifies  that  he 
was  to  control  the  sale  of  the  land  after  title  was 
secured,  but  just  how  that  control  was  to  be  exer- 
cised or  what  he  was  to  get  out  of  the  transaction 
is  not  entirely  clear.  He  testifies  that  his  alleged 
illegal  agreement  with  the  entryman  was  made 
knowm  to  Thatcher.  This  Thatcher  denies,  and  in 
material  [282 — 39]  respects  the  story  told  by  the 
entryman  is  in  conflict  with  the  testimony  of  Rob- 
nett.  Upon  the  whole,  it  is  thought  that  the  evi- 
dence is  insufficient  to  warrant  cancellation. 

ENTRY  OF  VAN  V.  ROBERTSON. 
This   entry   was  made   February  24,   1908,   and 
passed  to  final  proof  May  20i,  1903.     Immediately 
after  final  proof  the  entryman  executed  a  mortgage 
in  favor  of  Robnett  to  secure  a  note  for  $500.00.     On 
September  27,  1904,  the  entryman  executed  a  deed 
to  the  Lewiston  National  Bank.    The  testimony  of 
Robnett  as  to  the  arrangement  he  had  with  the  en- 
tryman is  neither  detailed  nor  clear.     The  defendant 
Kettenbach  appears  to  have  known  nothing  about 
the  transaction,  and  the  defendant  Kester  never  had 
any  interest  in  the  entry.     According  to  Robnett 's 
testimony,  he  procured  from  the  Lewiston  National 
Bank,  in  which  he  was  employed  as  bookkeeper,  the 
funds  with  which  to  make  the  necessary  advances 
to  the  entryman  to  pay  the  purchase  price  of  the 
land,  and  immediately  upon  the  execution  of  the 
note  and  mortgage  the  note  was  endorsed  by  Rob- 
nett and  put  in  the  bank,  he  (Robnett)  taking  credit 
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for  the  amount  thereof.  He  testifies  that  Kester, 
who  was  cashier  of  the  bank,  knew  of  his  alleged 
illegal  agreement  with  the  entryman;  this  Kester 
denies.  It  seems  quite  incredible  that  if  Kester  had 
been  advised  of  facts  disclosing  the  invalidity  of  the 
transaction  he  would  have  authorized  or  acquiesced 
in  the  use  of  the  funds  of  the  bank  for  any  such 
purpose;  apparently  there  was  no  personal  interest 
in  the  transaction  to  blind  him  to  the  obligations  of 
his  trust.  To  be  sure,  friendly  relations  existed  be- 
tw^een  Robnett  and  Kester,  but  so  far  as  appears 
they  were  only  such  relations  as  might  exist  between 
young  men  who  had  grown  up  together,  and  had 
been  associated  by  reason  of  a  common  employment. 
If  Kester  believed  the  title  to  be  good,  he  might,  out 
of  regard  [283 — 40]  for  Robnett,  and  to  enable 
him  to  secure  the  location  fee  which  accrued  to  Rob- 
nett out  of  the  entry,  have  yielded  to  the  latter 's 
request  for  help,  the  peril  under  such  conditions 
being  very  slight.  But  it  is  not  easy  to  believe  that, 
without  hope  of  profit  either  to  himself  or  to  the 
bank,  whose  interests  it  was  his  duty  to  protect,  Kes- 
ter would  have  authorized  the  abstraction  of  $500.00 
of  the  bank's  funds  to  be  loaned  upon  real  estate  the 
title  to  which  he  was  advised  was  invalid  by  reason 
of  the  fraud  of  the  entryman.  Upon  the  whole,  it 
is  thought  the  evidence  is  insufficient  to  warrant  a 
cancellation  of  this  patent. 

ENTRY  OF  SOREN  HANSEN. 
This  entry  was  made  February  26,  1903,  final  cer- 
tificate was  issued  June  5,  1903,  and  patent  August 
4, 1904.    It  seems  that  the  entryman  has  made  three 
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several  deeds,  one  on  February  7,  1906,  one  on  May 
16,  1908,  and  one  on  March  5,  1909,  as  a  result  of 
which  it  is  not  clear  who  is  at  present  the  real  owner, 
but  in  the  view  I  have  taken  of  the  evidence  this 
feature  is  not  of  great  importance.  I  am  convinced 
that  the  entryman,  who  testified  upon  behalf  of  the 
Government,  desired  to  be  entirely  frank,  and  stated 
the  facts  as  he  understood  them  and  remembered 
them,  and,  according  to  his  testimony,  the  entry 
should  be  held  to  be  valid.  Robnett's  testimony 
touching  this  claim  is  very  similar  to  that  offered  in 
relation  to  a  great  many  other  claims,  and  is,  in 
material  respects,  in  conflict  with  that  of  the  entry- 
man.     [284—41] 

ENTRY  OF  DRURY  M.  GAMMOISr. 

This  entry  was  initiated  May  12,  1908,  passed  to 
final  proof  August  19,  1903,  and  to  patent  Septem- 
ber 9,  1904.  A  deed  was  executed  to  Robnett  Octo- 
ber 9,  1903,  and  by  Robnett  a  transfer  was  made  to 
the  Lewiston  National  Bank  on  November  25,  1904. 
The  bank  transferred  to  the  Idaho  Trust  Company, 
the  present  holder  of  the  legal  title,  January  8,  1910. 
The  testimony  of  the  entryman  is  extremely  conflict- 
ing and  unsatisfactory.  In  one  breath  he  gives  one 
version  of  the  transaction,  and  in  the  next  breath  he 
states  facts  entirely  irreconcilable  therewith.  Con- 
sidering all  of  the  testimony  together,  I  am  inclined 
to  think  that  at  the  time  the  entry  was  initiated  there 
existed  between  him  and  Robnett  an  unlawful  un- 
derstanding as  to  what  disposition  should  be  made 
of  the  chiim  when  title  was  secured. 
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There  remains  the  question  whetlier  or  not  the 
Lewiston  National  Bank,  in  taking  a  transfer,  was 
an  innocent  purchaser,  for  value.  Robnett's  testi- 
mony is  to  the  effect  that  he  advised  Kester,  who 
was  at  the  time  cashier  of  the  bank,  of  the  unlaw^ful 
arrangement  between  him  and  the  entryman.  This 
is  denied  b}^  Kester,  and  he  explains  how  it  hap- 
pened that  the  bank  became  the  owner  of  the  land. 
It  is  not  seriously  contended  that  Kester  originally 
participated  in  the  unlawful  transaction  between 
Robnett  and  the  entryman,  and  apparently  at  the 
time  he  testified  he  had  no  interest  in  the  result  of 
the  litigation  so  far  as  this  entry  is  concerned. 
There  are  no  general  considerations,  therefore, 
strongly  tending  to  impeach  or  weaken  his  testi- 
mony, and  in  the  absence  of  special  reasons  to  the 
contrary  I  think  credence  must  be  given  to  his  ver- 
sion of  w4iat  occurred  in  preference  to  that  of  Rob- 
nett. It  must  therefore  be  held  that  the  bank  took 
the  title  without  notice  of  its  infirmity.     [285 — 42] 

CLAIM  OF  CARRIE  D.  MARIS. 

This  entry  was  made  on  July  15,  1902,  and  final 
receipt  issued  November  21,  1902.  On  June  2, 
1903,  the  entryw^oman  conveyed  by  deed  to  Robnett, 
and  on  July  12,  1906,  Robnett  executed  a  deed  to 
the  defendants  Kester  and  W.  F.  Kettenbach.  I  am 
inclined  to  give  credit  to  the  testimony  of  the  entry- 
woman,  and,  according  to  that  testimon}^,  an  agree- 
ment was  entered  into  between  Robnett  and  herself, 
before  the  entry  was  initiated,  in  violation  of  law,  as 
a  result  of  w^hich  the  entry  was  invalid.  The  title 
is  now  in  Kettenbach  and  Kester,  and  the  remain- 
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ing  question  is  whether  or  not  they  are  innocent 
purchasers   for   value.    It   is   not    contended   that 
either  Kester  or  Kettenbach  participated  in  the  pro- 
ceedings by  which  the  title  was  procured  from  the 
Government.     Robnett  furnished  the  money  to  the 
entrywoman  to  make  final  proof,  borrowing  it  from 
one  Sullivan.     It  will  be  observed  that  Robnett  held 
the  title  for  practically  three  years  before  executing 
the  deed  to  Kester  and  Kettenbach.     Kettenbach 
personally  had  nothing  to  do  with  the  purchase,  and 
both  Kettenbach  and  Kester  deny  Robnett 's  state- 
jnents  to  the  effect  that  they  were  advised  of  the  ar- 
rangement between  him  and  the  entrywoman,  under 
which  the  entry  was  made.    In  addition  to  the  gen- 
eral considerations  hereinbefore  explained,  tending 
to  impeach  and  cast  discredit  upon  the  credibility  of 
Robnett 's  testimony,  it  appears  from  the  record  that 
as  late  as  July  1,  1909,  he  made  an  affidavit  relative 
to  this  claim  in  which  he  expressly  stated  under  oath 
that  he  had  no  agreement  with  the  entrywoman 
prior  to  making  final  proof,  and  further,  that  Kester 
and  Kettenbach  knew  nothing  about  the  land  or  the 
acquisition  of  the  title  thereto  for  a  long  time  after 
final  proof.     In  his  testimony  given  in  the  present 
case  he  leaves  the  impression  that  Kester  wanted  the 
claim,  and  that  he  sold  to  him  as  a  favor,  but  it  is 
abundantly  shown  by  the  testimony  of  the  entry- 
woman  that  Robnett  had  made  many  efforts  to  sell 
the  land,  without  success,     [286 — 43]     thus  corrob- 
orating Kester's  version  of  the  transaction.     Kes- 
ter's  testimony  is  to  the  effect  that  he  knew  nothing 
about  the  claim  until  one  day,  shortly  before  he  pur- 
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chased  it  Robnett  came  to  him  at  the  bank,  and,  call- 
ing his  attention  to  the  claim,  advised  him  that  he 
had  an  offer  of  $1,500.00,  but  that  he  had  been  hold- 
ing the  land  for  $1,600.00';  that  he  thought  the  claim 
was  worth  $1,000.00,  and  wanted  to  know  if  Kester 
didn't  desire  to  purchase  it.  Kester  took  the  matter 
up  with  Dwyer,  who  went  out  and  looked  over  the 
land,  and  reported  that  it  was  worth  $1,600.00,  and 
thereupon  Kester  advised  Robnett  that  he  would 
take  the  land  for  $1,600.00,  and  the  transaction  was 
closed  upon  that  basis.  As  already  stated,  it  is  im- 
possible to  read  the  testimony  of  the  entrywoman 
without  being  impressed  with  the  fact  that,  for  a 
long  period  of  time  before  the  sale  to  Kester  and 
Kettenbach,  Robnett  had  been  making  strenuous 
eiforts  to  dispose  of  the  land,  but  in  vain.  Appar- 
ently the  highest  offer  he  had  ever  received  was 
$1,500.00.  Under  these  circumstances  it  seems  quite 
incredible  that  he,  as  the  owner  of  this  land,  and 
being  anxious  to  sell  it  and  get  as  much  as  possible 
for  it,  and  having  been  unsuccessful  in  selling  it  to 
strangers,  would  go  to  Kester  and  Kettenbach  and 
lay  bare  the  facts  disclosing  the  invalidity  of  the 
title,  for  the  purpose  of  inducing  them  to  pay  $100.00 
more  than  he  had  ever  been  offered  for  the  land. 
Only  great  simplicity  of  character  together  with  a 
highly  sensitive  conscience  would  account  for  such 
an  unusual  proceeding,  and  it  is  hardly  necessary 
to  add  that  Robnett  seems  to  have  possessed  neither 
of  these  qualities  in  a  very  high  degree.  In  this  par- 
ticular case  he  does  not  appear  to  have  had  any 
scruples  against  deceptively  withholding  from  the 
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unsophisticated  entrywoman  a  portion  of  her  share 
of  the  proceeds  of  the  transaction.     [287 — 44]    - 

My  conclusion  is  that  Kester  and  Kettenbach  were 
not  aware  of  any  illegal  understanding  or  agreement 
between  Robnett  and  the  entrywoman,  and  the  pur- 
chase was  made  by  Kester  in  good  faith,  and  for 
value,  in  the  ordinary  course  of  business. 

CLAIMS  OF  FRANCIS  M.  LONG,  BENJAMIN 
F.  LONG  AND  JOHN  H.  LONG. 

Francis  M.  Long,  father,  and  Benjamin  F.  Long 
and  John   H.  Long,   his   sons,  made   three   several 
entries  on  March  26,  1908,  and  in  each  case  final 
receipt  was  issued  June  18,  1903.     The  three  loca- 
tions were  made  through  Robnett,  who  also  arranged 
for  funds  with  which  to  pa}^  for  the  lands.     Ben- 
jamin F.  Long  knew  very  little  personally  about  the 
arrangement,   having   depended   upon   his  brother, 
John  H.  Long.     It  seems  that  Robnett,  with  the  as- 
sistance of  Knight  and  Benton,  had  found  several 
claims,  and  was  arranging  to  locate  people  thereon. 
He    had    some     understanding    with    one     Curtis 
Thatcher  to  loan  the  money  to  the  entrymen,  taking 
mortgages  as  security,  and  it  is  quite  clear  from 
various  parts  of  the  record  that  Thatcher  was  to  have 
a  bonus,  as  it  was  called,  in  addition  to  the  interest 
specified  in  the  note,  as  an  inducement  to  him  to 
make  loans  upon  timber  claims,  the  bonus  in  some 
cases  amounting  to  as  much  as  $200.00  a  claim.     At 
page  1700  of  the  record,  in  speaking  of  the  claim  of 
John  H.  Little,  Robnett  testified  to  the  effect  that 
the  money  for  the  Little  claim  was  to  be  furnished 
^'by  Curtis  Thatcher,  at  that  time,  as  he  agreed  to 
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make  a  number  of  loans  on  claims,  ten  in  number." 
And  it  is  to  be  inferred  that  the  Long  claims  were  in- 
cluded in  the  ten  thus  referred  to.  W.  F.  Ketten- 
bach,  in  explaining  his  connection  with  the  so-called 
Robnett  entries,  and  referring  especially  to  the  Little 
claim,  states  that,  as  he  understood,  Robnett  had 
agreed  fo  loan  the  money,  but  had  apparently 
been  disappointed  in  getting  it  from  Thatcher, 
with  whom  Robnett  had  arrangements  [288 — 45] 
made,  Thatcher  having  failed  him  '^at  the  eleventh 
hour."  Thereupon,  according  to  Kettenbach's  tes- 
timony, Robnett  came  to  him,  and  after  he  had  looked 
over  the  estimates  which  Robnett  had  of  the  timber 
on  the  several  claims  Kettenbach  furnished  the 
money  to  enable  the  entrymen  to  make  final  proof. 
Kettenbach  further  testifies  that  he  never  knew  any- 
thing  about  the  claims  until  just  at  the  time  the 
entrymen  had  either  proved  up  or  were  going  to 
prove  up.  Kettenbach  testifies:  *^ Robnett  first  ap- 
proached me  on  the  proposition  of  letting  the  entry- 
men  have  the  money,  I  think  it  was  the  day  they 
proved  up,  or  the  day  after,  I  am  not  sure ;  but  they 
had  either  nine  or  eleven  claimants  that  were  want- 
ing to  borrow  money  for  the  lands,  and  I  looked  over 
the  report  on  all  of  them  and  finally  decided  to  take 
them"  (that  is,  the  loans).  Apparently,  in  accord- 
ance with  this  arrangement  or  understanding,  be- 
tween W.  F.  Kettenbach  and  Robnett,  upon  the  day 
of  final  proof,  the  necessary  funds  were  procured  by 
the  Longs  at  the  Lewiston  National  Bank,  through 
Robnett,  and  each  of  the  three  entrymen  executed  a 
mortgage  upon  the  day  of  final  proof  to  secure  a  note 
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given  to  Robnett,  two  of  the  mortgages  being  each 
for  the  sum  of  $728.75,  and  one  for  $710.00.  It  iB  not 
entirely  clear  just  what  entered  into  the  transaction 
to  make  up  these  several  amounts.  It  required  ap- 
proximately $400.00  to  cover  the  purchase  price  of 
a  claim,  and  Robnett  was  paid  a  location  fee,  and  in 
addition  to  that  apparent^  there  was  a  bonus,  and 
it  is  not  improbable  that  the  entrymen  were  required 
to  give  the  note  and  mortgage  for  a  sum  considerably 
in  excess  of  the  money  they  actually  procured. 
Whether  this  bonus  went  to  Robnett  or  to  Ketten- 
bach,  or  was  divided  up  between  them,  or  just  how 
it  did  figure  in  the  transaction,  is  perhaps  not  of  vital 
importance.  Upon  the  execution  of  the  notes  and 
mortgages,  the  notes  were  endorsed  by  Robnett  with- 
out recourse,  and  turned  over  to  Kettenbach,  the 
endorsement  of  the  note,  of  course,  carrpng  the 
mortgage  with  it.  Thereupon,  the  mortgages  were 
promptly  filed  for  record  by  Kettenbach.  [289 — 46] 
About  a  year  later, — to  be  exact,  on  July  23,  July  25, 
and  August  9,  1904, — the  entrymen  executed  their 
several  deeds  to  Kettenbach,  conveying  to  him  the 
lands.  Robnett  seems  to  have  had  little,  if  anything, 
to  do  with  the  sale  to  Kettenbach.  The  entrymen  ap- 
parently having  concluded  that  they  could  not  sell 
the  lands  for  very  much  more  than  the  mortgage 
indebtedness  amounted  to,  decided  to  sell  to  Ket- 
tenbach if  he  would  give  them  a  small  amount  and 
cancel  their  notes  and  mortgages.  This  was  agreed 
to  by  Kettenbach,  and  the  deeds  were  executed  ac- 
cordingly and  the  mortgages  satisfied. 

It  is  not  entirely  clear  from  Robnett 's  testimony, 
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if  that  were  given  full  credence,  that  the  arrange- 
ment between  him  and  these  entrymen  was  in  viola- 
tion of  law,  and,  taken  in  connection  with  all  the 
other  testimony,  it  is  abundantly  shown,  I  think,  that 
the  entrymen  ""entered  into  no  unlaw^ful  agreements 
or  understandings.  While  the  three  entrjrmen  differ 
as  to  some  details,  substantially  all  of  them  testify 
to  about  the  same  arrangement,  and  the  testimony  of 
John  H.  Long  fairly  illustrates  that  of  the  others. 
He  says:  '^The  proposition  he  (Robnett)  made,  as 
near  as  I  can  remember,  was  that  he  Avould  locate 
me  on  a  timber  claim,  and  he  w^ould  loan  me  the 
money  with  which  to  prove  up  with,  and  he  would 
charge  me  $125.00  for  location  fee,  I  believe,  some- 
thing like  that,  and  I  was  to  pay  $200.00,  I  believe, 
for  the  use  of  this  money  and  the  risk,  as  he  explained 
it,  in  making  this  loan.  I  think  he  said  he  had  no 
interest  in  it  excepting  that  he  must  have  a  little 
bonus,  as  he  called  it,  or  something  like  that,  to  in- 
sure him  a  little  something  for  his  trouble  and  for  the 
man  that  furnished  the  money."  Later  on,  in  re- 
sponse to  an  inquiry  as  to  what  he  w^as  to  do  with 
the  land  after  final  proof,  he  testified:  '^Well,  there 
was  nothing  said  as  to  w^hat  w^e  was  to  do  with  it,  any 
more  than  he  said  he  might  be  able  to  sell  it  and 
realize  about  $800.00  on  it.     [290—47] 

'^Q.  Did  he  guarantee  you  so  much?  A.  No,  he 
said,  'I  may  sell  it  for  $800.00.' 

*^Q.  Was  he  to  have  the  right  to  sell  it  for  you? 
A.  No,  not  particularly;  anybody  had  the  right  to 
sell  it." 

Kettenbach's  explanation  of  his  connection  with 
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the  transaction  is  corroborated  by  the  testimony  of 
both  J.  H.  Long  and  B.  F.  Long,  and  I  think^  it  is 
clear  that  he  simply  loaned  the  money.  The  '^ bonus" 
feature  of  the  transaction  may  be  obnoxious  to  the 
usurv  laws  of  the  State,  but  in  no  wise  affects  the 
validity  of  the  entry.  Under  the  circumstances,  the 
fact  that  Robnett  endorsed  the  notes  without  recourse 
is  unimportant.  It  appears  that  some  of  the  notes 
at  least  were  later  endorsed  by  Kettenbach  in  the 
same  way.  It  is  quite  clear,  I  think,  that  the  notes 
were  taken  in  Eobnett's  name  merely  as  a  matter 
of  convenience  and  for  the  use  and  benefit  of  Ketten- 
bach, w^o  was  furnishing  the  money.  The  transac- 
tion was  in  no  wise  concealed.  The  mortgages  were 
at  once  placed  on  record  by  Kettenbach.  That  Hob- 
nett  did  not  have  any  control  over  the  land  or  any 
interest  in  it  appears  from  the  undisputed  fact  that 
the  entrymen  made  efforts  to  sell  to  timber  pur- 
chasers, and  entered  into  agreements  to  sell,  inde- 
pendently of  Robnett ;  and  that  there  was  no  under- 
standing originally  that  either  Robnett  or  Ketten- 
bach should  become  purchaser  of  the  land,  that  is, 
that  the  mortgage  was  not  merely  a  device  for  cover- 
ing up  a  transaction  of  transfer,  appears  from  the 
testimony  of  J.  H.  Long,  at  page  789,  where  he  ex- 
plains that  when  the  mortgage  became  due  Ketten- 
})ach  notified  him  of  his  ownership  of  the  mortgage 
and  note,  and  requested  that  he  come  in  and  settle. 
Long  talked  with  some  of  his  friends  about  it,  who 
advised  him  that  he  had  better  get  rid  of  the  mort- 
gage, for  Kettenbach  might  undertake  to  enforce  the 
payment  of  it  by  resorting  to  other  property  owned 
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by  Long.  He  names  one  person  with  whom  he  talked. 
He  thereupon  wrote  to  Keftenbach,  saying  that  he 
had  seen  the  land  [291 — 48]  and  that  he  had  con- 
cluded that  if  Kettenbach  would  repay  him  for  the 
money  he  had  actually  spent  he  would  give  him  a 
deed  for  the  land.  The  proposition  was  finally  ac- 
cepted, and  Kettenbach  paid  him  about  $30.00  and 
took  his  deed  and  cancelled  the  note  and  mortgage. 

CLAIM  OF  ELLSWORTH  M.  HARRINGTON. 

In  many  of  its  features  the  record  in  this  claim  is 
very  similar  to  that  relative  to  the  Long  claims  just 
disposed  of.  The  entry  was  originalh^  made  about 
the  same  time  that  those  claims  were  entered,  and 
final  receipt  issued  June  15,  1903,  three  days  before 
final  proof  in  the  Long  claims.  As  in  the  case  of 
the  Long  claims,  the  entryman,  soon  after  making 
final  proof,  executed  a  note,  secured  by  mortgage,  in 
favor  of  Robnett,  for  $729.75.  The  amount  of  the 
mortgage  probably  represents  the  $400.00  required 
for  the  payment  of  the  purchase  price  of  the  ^and,  a 
location  fee  of ^  $100.00  or  $125.00,  a  bonus  of  sub- 
stantially $200.00,  and  some  other  incidental  ex- 
penses. The  entryman  conveyed  to  the  defendant 
W.  F.  Kettenbach  by  deed  on  May  8,  1906,  the  con- 
sideration recited  therein  being  $1,000.00.  The  en- 
tryman is  Robnett 's  brother  in  law,  and  the  entry 
was  made  with  the  assistance  of  Robnett,  who  testi- 
fies that  the  understanding  was  that  he  should  have 
the  disposal  of  the  claim,  and  that  Harrington  was 
to  deed  to  any  person  designated  by  him,  Harring- 
ton to  realize  at  least  $300.00  over  and  above  his  ex- 
penses.    According  to   Kettenbach 's  testimony,   he 
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took  the  mortgage  and  finally  purchased  the  claim 
practically  under  the  same  circumstances  as  are 
shown  to  have  surrounded  the  mortgages  upon,  and 
the  purchase  of,  the  Long  claims.  Harrington  him- 
self testifies,  and  his  statement  is  not  disputed,  that 
he  realized  clear  out  of  the  claim  $299.40,  and  so  far 
as  appears  Robnett  got  nothing  except  the  location 
fee  and  possibly  the  bonus  or  a  part  of  the  bonus 
[292 — 49]  included  in  the  mortgage  note.  It  is  quite 
clear  that  Kettenbach  had  no  understanding  before 
or  at  the  time  he  took  the  mortgage  that  he  was  ulti- 
mately Xo  procure  title  to  the  land,  for  efforts  were 
made  by  Robnett  and  Harrington  to  sell  to  other  par- 
ties, and,  being  unsuccessful,  the  entryman  sold  to 
Kettenbach. 

The  only  evidence  relative  to  the  regularity  of  the 
entry  is  found  in  the  testimony  of  Robnett,  already 
referred  to,  and  that  of  the  entryman.  The  entry- 
man's  version  of  the  arrangement  between  himself 
and  Robnett  is  materially  different  from  that  of  Rob- 
nett, and,  if  true,  there  was  no  unlawful  or  improper 
agreement  or  understanding.  The  entryman  ap- 
pears to  have  testified  with  considerable  candor.  In 
reply  to  questions  put  to  him  by  counsel  for  the  Gov- 
ernment, he  testified  that  prior  to  making  the  entry 
there  was  nothing  said  as  to  what  he  would  make  out 
of  the  transaction  or  about  the  sale  of  the  land.  He 
said: 

'^Q.  Was  anything  said  about  what  the  land  was 
worth?  A.  There  may  have  been;  I  don't  remem- 
ber ;  I  think  there  was  though.  I  think  it  was  in  the 
neighborhood  of  $1,000.00;  I  ain't  positive  though. 
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^^Q.  Now,  what  was  said?  Was  it  said  that  you 
could  get  $1,000.(X)  out  of  it?  A.  Well,  no.  He 
(Robnett)  ma}^  have  said  it  was  worth  in  that  neigh- 
borhood, of  $1,000.00;  there  was  nothing  said  posi- 
tive that  it  was." 

*  4f  *  *  -se  *  *  *  * 

^^Q.  Now,  what  was  there  in  it  for  him?  A.  Well, 
he  was  to  get  a  commission  out  of  it  for  selling  the 
claim,  I  think. 

'*Q.  And  he  was  to  sell  the  claim?  A.  No,  he 
wasn't  to  sell  it.  If  he  did  sell  it  he  was  to  get  a  com- 
mission for  selling  it.  There  wasn't  no  agreement 
that  he  was  to  sell  it. 

"Q.  You  mean  you  didn't  have  any  written  agree- 
ment? A.  No,  nor  no  verbal  agreement  in  that  way, 
not  positive.  He  was  dealing  in  timber  claims,  and 
if  he  had  a  chance  to  sell  it  he  had  my  permission  to 
sell  it. 

''Q.  That  was  the  original  understanding,  was  it 
not?  A.  I  don't  think  there  was  anv  exact  under- 
standing  made  about  it.  It  was  a  kind  of  a — I  don't 
know  whether  you  would  call  it  a  mutual  agreement 
or  not ;  we  were  brother-in-laws,  and  naturally,  as  he 
was  in  the  timber  business,  he  would  handle  my  claim 
for  me. 

^^Q.  And  you  expected  that,  didn't  you?  A.  Yes, 
sir. 

*'Q.  And  you  understood  the  first  time  you  talked 
with  him  about  it  that  he  was  to  handle  it  for  you? 
A.  There  wasn't  anything  said  positive  that  he  was 
or  wasn't.  I  don't  think  it  was  mentioned  at  all." 
[293—50] 
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I  conclude  that  the  record  does  not  sustain  the  con- 
tention either  that  the  entry  was  invalid  or  that-Ket- 
tenbach,  at  the  time  he  made  the  purchase,  had  notice 
of  an}^  alleged  invalidity. 

ENTRY  OF  JOEL  H.  BENTON. 

Final  receipt  in  this  entry  issued  on  November  21, 
1902,  and  on  December  29,  1902,  the  entryman  con- 
veyed to  Robnett,  for  the  specified  consideration  of 
$1,600.00.  The  deed  was  recorded  April  27,  1903. 
On  July  8,  1907,  Robnett  conveyed  to  Elizabeth 
White,  and  on  September  14,  1907,  Elizabeth  White 
conveyed  to  the  Clearwater  Timber  Company,  the 
present  holder  of  the  title.  The  evidence  pertain- 
ing to  the  entry  and  the  several  transfers  is  volu- 
minous. The  entryman  was  called  as  a  witness  upon 
behalf  of  the  Government,  and  his  examination  fur- 
nishes a  striking  example  of  how  completely  the  rule 
of  evidence  laid  down  in  Putnam  vs.  United  States, 
162  U.  S.  687,  hereinbefore  adverted  to,  was  ignored. 
And  as  a  consequence  of  the  methods  resorted  to  for 
compelling  or  inducing  the  witness  to  testify  in  a 
certain  way,  it  is  extremely  difficult  justly  to  weigh 
his  evidence  as  a  whole.  On  some  important  mat- 
ters it  is  quite  impossible  to  determine  whether  the 
witness  testified  as  he  did  because  he  felt  under  com- 
pulsion to  be  consistent,  or  because  he  desired  only 
to  speak  the  truth.  Upon  the  whole,  I  would  be  in- 
clined to  hold  the  entry  for  cancellation  were  it  not 
for  the  rights  of  the  Clearwater  Timber  Company  as 
an  innocent  purchaser.  While  the  point  is  not  en- 
tirely free  from  doubt,  it  is  thought  that  this  com- 
pany did  not  have   such  knowledge  of  the  circum- 
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stances  under  which  the  entrv  was  made,  or  such 
notice  of  the  claims  of  the  Government,  as  to  put  it 
upon  inquiry.  It  is  true  the  purchase  was  made 
after  much  publicity  was  given  to  the  criminal  prose- 
cutions against  Robnett,  Dwyer,  Kester  and  W.  F. 
Kettenbach,  and  [294 — 51]  it  is  also  true  that  one 
of  the  agents  of  that  company  testified  at  one  of  the 
criminal  trials,  but  it  does  not  appear  that  he  or  any 
other  officer  of  the  company  was  aware  that  this  par- 
ticular claim  was  involved  in  the  criminal  prosecu- 
tions, or  that  it  was  called  into  question  by  the  Gov- 
ernment. The  witness  Robnett  testifies  that  the 
transfer  was  made  by  him  to  Elizabeth  White  upon 
the  suggestion  of  the  defendant  William  F.  Ketten- 
bach that  the  Timber  Company  would  not  buy  the 
claim  from  him,  but  would  buy  the  same  from  Eliza- 
beth White.  This  is  denied  by  Kettenbach,  but  if 
we  assume  it  to  be  true,  such  a  statement  on  the  part 
of  Kettenbach  is  not  competent  as  proof  against  the 
Timber  Company,  and  there  is  no  evidence  that  any 
resident  agent  in  Idaho  of  the  Timber  Company  had 
any  knowledge  at  the  time  the  agreement  to  purchase 
was  made  that  the  title  came  through  Robnett,  or 
that  he  had  ever  had  anything  to  do  with  it.  The 
mode  of  procedure  of  the  Timber  Company  in  pur- 
chasing timber  lands  was  such  that  the  resident  agent 
who  conditionally  contracted  for  the  purchase  of  tim- 
ber claims  would  not  necessarily  have  knowledge  of 
the  chain  of  title.  The  examination  of  the  title  was 
delegated  to  an  officer  or  agent  of  the  company  w^ho, 
so  far  as  the  record  shows,  may  have  had  little,  if 
any,  knowledge  of  the  charges  which  were  being  pre- 


318  The  United  States  of  America 

ferred  against  Eobnett  and  others  by  the  Govern- 
ment. In  view  of  all  the  circumstances,  it  is  thought 
that  the  relief  prayed  for  relative  to  this  claim  must 
be  denied. 

CLAIM  OF  JOHN  H.  LITTLE. 
As  has  already  been  indicated  in  the  discussion  of 
the  Long  claims,  this  entry  is  in  some  of  its  features 
similar  to  those.  It  was  made  March  20,  1903,  and 
final  proof  was  offered  June  15,  1903.  Immediately 
after  final  proof  a  mortgage  was  executed  to  Robnett 
for  $760.00,  and,  like  the  Long  and  [295—52]  Har- 
rington mortgages,  was  endorsed  to  Kettenbach  and 
by  him  Tecorded.  Kettenbach  purchased  and  took 
title  by  deed  dated  October  24,  1904.  The  testimony 
of  Kettenbach  relative  both  to  the  matter  of  the  mort- 
gage and  to  his  purchase  of  the  claim  is  like  that 
touching  the  Long  and  Harrington  claims.  Robnett 
had  to  do  with  the  entry  of  this  claim  also,  and  his 
account  of  what  occurred  is  in  many  particulars 
similar  to  his  account  of  the  Harrington  and  Long 
claims.  Upon  some  features,  however,  he  is  not  as 
clear  or  explicit.  He  does  not  testify  that  he  was  to 
have  control  of  the  land  after  title  was  procured,  or 
that  Little  was  under  obligation  to  convey  to  a  pur- 
chaser whom  he  might  designate,  nor  is  his  testimony 
as  to  what  Little  was  to  get  out  of  the  claim  consistent. 
In  reply  to  a  question  put  to  him  by  counsel  for  the 
Government,  he  said :  ''I  seen  Mr.  Little  and  told 
him  that  we  had  a  number  of  claims  up  there  that  I 
was  locating  people  on,  and  wanted  to  know  if  he 
didn't  want  to  take  up  a  claim,  and  he  said  that  he 
did,  but  he  hadn't  the  money  to  go  ahead,  and  I  told 
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him  I  would  arrange  for  that  and  also  to  pay  the 
expenses,  and  that  I  had  deals  on  for  the  disposing 
of  the  timber,  and  that  I  could  get  him  from  $150.00 
to  $200.00  out  of  the  claim.''  A  moment  later,  when 
he  w^as  again  asked  by  counsel  for  the  Government 
to  state  the  arrangement,  he  testified  that  he  said  to 
Little:  ^^I  would  get  him  either  $200.00  or  $250.00 
for  his  right,  that  would  be  what  he  would  make  out 
of  it  if  the  deal  went  through.  If  it  didn't  I  thought 
there  was  other  deals  whereby  I  thought  I  could 
handle  it  and  get  him  that  amount  of  money."  As 
already  noted,  Robnett  does  not  testify  that  he  was 
to  control  the  sale  of  the  land,  and  if  he  was  to  have 
the  control  and  disposition  of  it,  it  would  be  strange 
if  the  amount  which  the  entryman  was  entitled  to 
realize  was  left  in  such  an  indefinite  status.  From 
Robnett 's  testimony  it  appears  that  when  the  ar- 
rangement was  made  [296 — 53]  for  this  entry  the 
money  for  the  purpose  was  to  be  procured  from 
Curtis  Thatcher,  who  advanced  a  small  amount  for 
the  payment  of  preliminary  expenses,  but  then,  for 
some  reason,  did  not  carry  out  his  agreement.  Upon 
initiating  the  entry,  and  before  final  proof.  Little 
gave  a  note  for  the  location  fee,  amounting  to  either 
$125.00  or  $150.00,  according  to  Robnett 's  testimony. 
This  was  afterwards  taken  care  of  by  the  money  pro- 
cured from  Kettenbach.  According  to  Robnett 's 
testimony,  which  is  in  harmony  with  that  of  Ketten- 
bach and  Little,  Kettenbach  originally  had  no  inter- 
est in  the  entry,  and  had  no  expectation  of  getting 
the  title.    He  (Robnett)  testified : 

'*Q.  Now,  what  became  of  that  claim,  do  you  know  ? 
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A.  It  was  finally  deeded  to  Mr.  Kettenbach. 

^^Q.  Do  you  remember  the  transaction  in  connec- 
tion with  that,  the  conversation  relative  to  it?  A. 
Why,  the  deals  failed  to  go  through  that  I  had  at 
the  time  of  the  location,  and  of  course  the  mortgage 
came  due,  and  Mr.  Kettenbach  told  Mr.  Little  that 
he  Avould  have  to  either  pay  the  mortgage  or  deed  the 
claim,  and  he  deeded  the  claim." 

Robnett  testifies  in  general  language  that  Ketten- 
bach and  Kester  knew  of  the  arrangement  he  had 
with  Little,  but  he  does  not  say  what  he  told  them  or 
in  his  conversation  with  them  what  arrangement  he 
claimed  to  have  had  with  Little.  The  entryman  ap- 
pears to  have  testified  frankly,  and  as  to  his  arrange- 
ment with  Robnett  he  said : 

^^Q.  Now,  what  were  you  to  do  with  this  claim 
after  you  took  it  up,  what  was  your  arrangement? 
A.  Well,  the  understanding  was  that  Robnett  was  to 
find  me  a  buyer  for  the  claim.  He  guaranteed  to  sell 
me  the  claim — to  sell  the  claim  for  me. 

'^Q.  Did  he  tell  you  when  he  would  sell  it?  A. 
Why,  he  said  the  chances  were  favorable  for  an 
early  sale — a  verbal  agreement  was  all. 

^"*Q.  Did  he  tell  you  whether  or  not  he  had  any- 
body in  mind  or  was  assembling  claims?  -  A.  No,  not 
at  that  time  he  didn't,  not  until  after  we  had  proved 
up,  before  he  made  any  statement  in  regard  to  as- 
sembling claims. 

**Q.  Now,  did  he  tell  you  how  much  you  were  to 
get  out  of  your  claim  ?  This  is  the  first  talk  you  had 
with  him  before  you  filed?  A.  Well,  when  we  came 
back  he  told  me  what  a  valuable  claim  I  had  got.     I 
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don't  remember  the  amount,  but  he  discussed  it,  and 
I  felt  very  jubilant  over  the  fact  that  I  had  got  a 
good  claim.     I  had  taken  his  word  for  it  all." 

If  the  entryman  had  an  agreement  with  Robnett 
by  which  [297 — 54]  he  was  to  get  only  a  small  speci- 
fied amount  out  of  the  claim,  his  state  of  mind  upon 
being  informed  that  he  had  a  good  claim  is  not  easily 
explained.  He  would  have  no  very  great  interest  in 
the  nature  of  the  claim  if  he  was  guaranteed  so  much 
and  was  to  get  only  so  much  out  of  it.  The  entry- 
man  further  testifies  that  Robnett  disappointed  him 
in  not  get  dng  a  purchaser  for  the  claim,  and  that 
Kettenbach  was  urging  the  payment  of  the  mortgage 
and  was  threatening  to  foreclose.  He  went  to  Ket- 
tenbach and  tried  to  induce  him  to  purchase  the 
claim.  Kettenbach  told  him  he  was  not  buying  tim- 
ber, and  advised  him  to  try  to  sell  to  someone  else, 
but  finally  took  the  claim  and  paid  him  a  trivial 
amount  in  excess  of  what  was  due  upon  the  mortgage. 

I  conclude  that  the  evidence  does  not  support  the 
charge  that  there  was  any  fraud  in  the  original  entry, 
or  that  Kettenbach  at  the  time  he  purchased  had 
knowledge  of  any  alleged  fraudulent  agreement  be- 
tween the  entryman  and  Robnett. 

ENTRIES  OP  BERTSELL  H.  FERRIS  AND 
GEORGE  RAY  ROBINSON. 

These  two  entrymen  were  closely  associated,  and 
made  their  entries  at  the  same  time  and  practically 
in  the  same  way,  and  therefore  the  two  claims  may  be 
discussed  together.  The  entries  were  made  March 
31,  1903,  and  passed  to  final  proof  June  26,  1903. 
Upon  the  day  of  final  proof  each  entryman  executed 
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a  note  and  mortgage  to  Robnett  for  $72S.75,  and  the 
mortgages  were  turned  over  to  W.  F.  Kettenbacli  and 
recorded  by  him,  as  in  the  case  of  other  entries  re- 
ferred to  with  which  Robnett  had  to  do.  Ferris  con- 
veyed to  W.  F.  Kettenbach  by  deed  dated  January 
16,  1907,  and  Robinson  conveyed  to  Kettenbach  by 
deed  dated  October  16,  1905.  In  these  cases,  as  in 
some  others  in  which  Robnett  was  instrumental  in 
locating  the  entr^nnen,  he  had  arranged  to  procure 
loans  for  the  entrymen  from  Curtis  Thatcher,  who 
apparently  made  advances  for  preliminary  expenses, 
and  then  failed  to  furnish  the  monej^  necessary  for 
[298 — 55]  making  final  proof.  Robnett  and  Ferris 
first  discussed  the  entry  of  a  timber  claim,  and, 
through  Ferris,  arrangements  were  also  made  for  an 
entry  by  Robinson.  The  understanding  was  that  the 
entr3anen  were  to  pay  their  personal  expenses,  and 
Robnett  was  to  procure  the  money  with  which  to 
make  final  proof.  It  is  abundantly  shown,  I  think, 
■that  there  was  no  intention  on  the  part  of  the  entry- 
men  until  long  after  final  proof  to  convey  to  Ketten- 
bach, and  that  there  was  no  expectation  on  the  part 
of  Kettenbach  when  he  let  Robnett  or  the  entrymen 
have  the  money  that  he  would  secure  title  to  the  lands. 
The  entrymen,  as  appears  from  the  dates  of  the  deeds, 
held  the  lands  a  considerable  length  of  time,  and 
transferred  them  to  Kettenbach  because  they  were 
unable  to  do  any  better  with  them.  Ferris  realized 
nothing  out  of  the  transaction,  and  apparently  lost 
some  small  personal  expenses.  Robinson  netted  ap- 
proximately $70.00.  It  is  also  plain  that  Robnett 
felt  under  no  obligation  to  2)urchase  the  land  and 
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exercised  no  real  control  over  the  sale  thereof.  The 
understanding,  as  I  gather  it  from  all  of  the  evidence 
and  the  circumstances  disclosed  by  the  record,  includ- 
ing the  statements  of  the  several  parties,  is  that  Rob- 
nett,  in  encouraging  these  men  to  make  entries,  led 
them  to  believe  that  he  would  be  able  to  negotiate  a 
sale  of  the  lands  after  title  was  secured,  so  that  they 
would  realize  a  substantial  profit,  and  in  that  belief 
they  entered  the  lands  and  assumed  the  mortgage  ob- 
ligations referred  to.  Robnett  doubtless  expected  to 
receive  a  commission  for  his  services  if  he  was  suc- 
cessful in  selling  the  lands,  and  the  entrymen  doubt- 
less expected  that  he  would  be  compensated,  but  it 
w^as  not  understood  that  he  had  any  interest  in  the 
lands  or  could  control  the  sale.  In  case  an  offer  to 
purchase  had  been  made  to  one  of  the  entrymen  it 
is  to  be  inferred  he  would  have  given  Robnett  an  op- 
portunity to  take  the  land  at  the  offered  price 
[299 — 56]  before  making  a  sale  to  a  third  party, 
but  he  would  not  have  recognized  any  right  on  the 
part  of  Robnett  to  interfere  with  or  prevent  an  in- 
dependent sale,  or  to  claim  any  compensation  in  case 
such  sale  was  made.  By  counsel  for  the  Government 
the  question  was  asked  of  one  of  these  entrymen  why 
he  supposed  Robnett  would  go  to  the  trouble  of  lo- 
cating him  and  procuring  a  loan  for  him  if  he  was 
not  to  have  any  interest  in  the  entry,  and  the  entry- 
man  could  give  no  satisfactory  answer,  but  it  must 
be  borne  in  mind  that  a  charge  was  being  made  of 
from  $125.00  to  $150.00  as  a  location  fee  for  each 
one  of  these  entries,  and  Robnett  reaped  the  benefit 
of  a  part  of  that.     In  each  one  of  these  cases  also  it 
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appears  that  the  mortgage  that  was  given  covered 
a  bonus  of  about  $200.00,  part  of  which  at  least  it  is 
not  improbable  accrued  to  the  benefit  of  Eobnett,  and, 
as  already  indicated,  doubtless  Robnett  anticipated 
that  if  he  was  instrumental  in  enabling  a  number  of 
persons  to  secure  title  to  claims  he  could  afterwards 
assemble  the  lands  thus  entered,  and,  as  agent,  sell 
them  for  the  owners,  thus  enabling  him  to  receive 
a  considerable  sum  as  commission  for   making  the 
sale.     He  could,  with  considerable  confidence,  rely 
upon  his  ability  to  get  options  from  the  various  entry- 
men  after   they   had   procured   title,  at  prices  not 
greatly  in  excess  of  the  amount  which  it  had  cost  the 
entrymen  to  get  the  title ;  in  other  w^ords,  the  entry- 
men  would  be  content  to  make  a  comparatively  small 
profit.     Such  options  were  procured  in  these  cases, 
and  in  some  others.     It  turned  out,  however,    that 
Robnett  was  over  sanguine  as  to  the  value  and  sala- 
bility  of  the  lands.     As  it  was  put  by  one  or  two  of  the 
witnesses,  ^Hhe  bottom  dropped  out  of  the  sale  of 
timber  lands  in  that  countrv.''     The  witnesses  some- 
times  speak  of  consulting  Robnett  before  selling  or 
contracting  to  sell.     The  reason  for  such  consultation 
is  not  always  fully  disclosed,     [300 — 57]     but  in  the 
case  of  Robinson,  for  instance,  it  appears  that  one 
Emory  came  to  him  for  an  option,  and  he  stated  that 
he  would  first  have   to   consult   Mr.  Robnett,  but  it 
further  appears  that  he  had  to  consult  Robnett  be- 
cause he  had  theretofore,  and  after  final  proof,  given 
to  him  at  least  one,  and  possibly  two  or  three,  differ- 
ent options. 

Upon  the  whole,  I  conclude  that  there  was  nothing 
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unlawful  in  the  relations  between  either  of  these 
entrjonen  and  Eobnett  or  any  other  of  the  defend- 
ants, and  that  the  entries  were  valid. 

CLAIM  OP  EDGAR  H.  DAMMARELL. 

The  entry  was  made  April  25,  1904,  and  passed  to 
final  proof  July  12,  1904.  The  entryman  executed  a 
deed  to  Jackson  O'Keefe  on  July  26,  1904,  and  on 
July  30',  1904,  O  'Keef e,  by  quitclaim  deed,  conveyed 
to  Kester  and  Kettenbach.  The  former  deed  was 
recorded  January  18,  1906,  and  the  latter  January 
31,  1906.  Later,  on  December  31,  1909,  Kester  and 
Kettenbach  deeded  to  the  Idaho  Trust  Company. 
The  claim  is  one  of  a  group  of  six  different  claims 
entered  at  the  same  time  and  in  the  record  referred 
to  as  the  O'Keefe  group,  owing  to  the  fact  that  Jack- 
son O'Keefe,  one  of  the  entrymen,  participated  in 
the  proceedings  by  which  the  title  was  procured  from 
the  United  States  and  transferred  to  Kettenbach 
and  Kester.  The  names  of  the  other  entrymen  are 
Edgar  J.  Taylor,  Charles  W.  Taylor,  brothers, 
Joseph  H.  Prentice,  Dammarell's  cousin,  Jackson 
O'Keefe,  and  David  S.  Bingham.  O'Keefe  was  at 
the  time  associated  with  Kester  in  an  irrigation  pro- 
ject at  Cloverland,  Washington.  The  two  Taylors 
were  his  nephews,  and  other  of  the  entrymen  were 
employed  by,  or  friendly  to  him.  They  all,  except 
Bingham,  went  up  to  the  timber  together,  and,  under 
the  guidance  of  the  defendant  Dwyer,  who  acted  as 
locator,  [301 — 58]  selected  their  claims.  With 
unimportant  exceptions,  the  necessary  funds  to  pay 
their  expenses  and  to  pay  the  purchase  price  of  the 
land  w^ere  arranged  for  by  O'Keefe,  and  procured 
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at  the  Lewiston  National  Bank,  of  which  Ketten- 
bach  was  at  the  time  president  and  Kester  the 
cashier.  In  some  of  their  features  the  claims  are 
very  similar,  but  thev  all  differ  in  their  details.  Ee- 
f  erring  particularly  to  the  claim  now  under  consider- 
ation, the  entryman,  who  was  called  as  a  witness  by 
the  Government,  in  testifying  as  to  his  arrangement 
with  O'Keefe,  said,  on  direct  examination: 

'*Q.  Well,  wasn't  anything  said  at  that  time  about 
the  disposition  of  the  land?  A.  No,  nothing  said 
that  I  remember  of.  Of  course  I  knew  that  vou 
couldn't  dispose  of  the  land  until  you  had  a  re- 
ceiver's receipt. 

^'Q.  Yes,  I  am  not  asking  about  disposing  of  it, 
but  I  mean  a  tacit  understanding  or  agreement  as  to 
what  you  should  do  after  you  got  your  final  receipt  ? 
A.    No,  sir. 

''Q.  There  was  nothing  said  whatever? 

'*A.  Nothing  said  whatever." 

And  upon  being  interrogated  as  to  the  relations 
which  existed  between  him  and  O'Keefe,  and  as  to 
why  O'Keefe  should  take  any  interest  in  him  and 
assist  him  in  getting  the  necessary  funds  with  which 
to  take  up  and  pay  for  a  timber  claim,  the  entry- 
man  testified  that  he  had  bought  some  land  from 
O'Keefe,  a  part  of  the  purchase  price  of  which  he 
still  owed,  and  then  replying  to  questions  put  to  him 
directly  by  counsel  for  the  Government,  he  testified : 

'*Q.  Mr.  Dammarell,  I  will  ask  you  whether  or  not, 
when  Mr.  Taylor  spoke  to  you,  it  wasn't  your  under- 
standing that  in  accepting  tlie  money  that  Mr. 
O'Keefe  had  to  advance  you  you  were  to  take  up  this 


vs,  William  F,  Kettenbach  et  al.  327 

claim  and  convey  it  to  him  or  to  whomsoever  he  would 
suggest?        A.  No,  sir. 

*'Q.  I  will  ask  you  if  you  had  any  reason  to  be- 
lieve that  Mr.  O  'Keef e  had  to  advance  you  all  of  this 
money  when  there  was  nothing  in  it  for  him  ? 

^'A.  I  believe  that  Mr.  O'Keefe  would  have  ad- 
vanced that  much  money  to  me ;  we  were  friends. 

^^Q.  That  he  was  just  interested  enough  in  you  to 
put  up  this  money  for  you  ?       A.  Yes,  sir,  I  think  so. 

Upon  cross-examination  he  testified : 

^'Q.  Now,  Jackson  O'Keefe  was  a  good  man,  was 
he  not  ?        A.  Jackson  O  'Keef  e  was  a  good  man. 

'^Q.  Was  always  willing  to  help  his  friends  and 
neighbors?        A.  Too  much  so.     [302 — 59] 

^^Q.  And  you  believe  that  he  would  have  fur- 
nished you  that  money  or  he  would  have  furnished 
his  nephews  that  money  willingly,  if  they  had  had 
an  opportunity  to  use  it  in  that  way  ? 

^^A.  Yes,  sir,  I  believe  he  would. 

*'Q.  And  you  don't  believe  he  would  have  asked 
any  compensation  for  it,  do  you  ? 

*'A.  As  a  friend  and  as  a  man  of  poor  business 
management,  I  don't  think  he  would." 

Upon  being  asked  to  explain  why  he  deeded  to 
0  'Keef e  so  soon  after  making  final  proof,  he  testified, 
on  direct  examination,  that  he  had  a  family,  that 
he  had  left  a  good  position  in  the  east,  and  had  come 
west  and  located  on  160  acres  of  dry  land,  that  he 
had  found  it  more  difficult  to  maintain  his  family 
while  improving  the  land  than  he  had  expected,  that 
in  entering  the  timber  land  he  had  hoped  to  make 
some  money  out  of  it,  that  he  had  a  friend  in  the  east 
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who  had  told  him  that  any  time  he  (the  witness) 
needed  money  to  let  him  know  and  he  would  jnake 
him  a  loan,  and  that  he  had  at  first  expected  to  get 
the  money  from  this  friend  with  which  to  take  care 
of  his  entry,  but  that  he  had  made  an  investment 
for  him  at  Cloverland  which  was  not  turning  out 
well,  and  for  that  reason  he  didn't  like  to  ask  him 
for  a  loan;  furthermore,  that  he  (the  entryman)  had 
incurred  some  bills  which  were  worrying  him,  and 
that  finally,  after  thinking  the  matter  over,  and  after 
hearing  a  good  deal  about  forest  fires,  he  concluded 
that  it  would  be  best  for  him  to  sell  the  claim.  He 
talked  the  matter  over  with  O'Keefe,  but  O'Keefe 
encouraged  him  to  hold  on  to  this  land,  suggesting 
that  it  would  be  a  good  proposition,  and  that  it  would 
be  satisfactory  to  him  (O'Keefe)  if  he  (Dammarell) 
could  get  the  money  somewhere  else,  and  upon  cross- 
examination,  further  referring  to  the  matter  of  sale, 
and  as  indirectly  bearing  upon  the  question  as  to  why 
the  deed  which  he  gave  was  not  placed  on  record,  he 
said: 

^'Q.  And  did  he  not  tell  you  when  you  wanted  to 
sell  it  to  him  and  when  he  did  decide  to  buy  it  that 
he  would  give  you  $700.00  for  it,  or  $150.00  over  and 
above  the  fee  ? 

**  A.  I  believe  that  was  the  true  words,  which  netted 
me  about  $100.00  or  $150.00.     [303—60] 

'^Q.  Did  he  not  also  tell  you  that  if  you  had  an 
opportunity  to  sell  it  for  more  money  or  could  re- 
deem the  land  withiti  a  year  by  paying  him  the  money 
back  that  he  had  paid  you  that  you  could  do  so? 

*'A.  Yes,  sir,  he  did. 
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'^Q.  That  was  your  understanding? 

^*A.  That  was  my  understanding. 

^'Q.  When  you  sold  it  to  him?         A.  Yes,  sir." 

There  are  some  circumstances  disclosed  by  the  rec- 
ord tending  to  support  the  theory  of  the  Government, 
that  the  entry  was  made  in  pursuance  of  an  under- 
standing between  the  entryman  and  O'Keefe,  and, 
through  O'Keefe,  with  Kester  and  Dwyer,  that  the 
land  should,  upon  passing  to  final  proof,  be  deeded 
to  Kettenbach  and  Kester  for  a  fixed  amount.  Un- 
questionably O  'Keef  e  got  the  money  at  the  Lewiston 
National  Bank  for  the  entrvmen,  and  it  is  wholly 
probable  that  the  defendants  Kettenbach,  Kester 
and  Dwyer  knew  that  it  was  being  furnished  for  the 
purpose  of  paying  the  expenses  of,  and  making  final 
proof  upon,  the  entry.  The  explanation  by  the  de- 
fendants of  the  arrangement  by  which  the  money 
was  furnished  to  O'Keefe  is  wanting  in  detail,  and 
is  far  from  satisfactory,  but  most  of  these  suspi- 
cious circumstances,  together  with  the  testimony  of 
Eobnett,  relate  more  to  the  conduct  of  O'Keefe  and 
the  defendants,  and  their  relations  with  each  other, 
and  what  they  did  and  said,  than  to  the  conduct  of 
the  entrymen  or  their  relations  with  O'Keefe  or  any- 
one of  the  defendants.  Were  a  case  of  fraud  in  the 
entry  shown  it  might  very  well  be  concluded  that 
the  defendants,  if  they  did  not  participate  therein, 
at  least  had  knowledge  thereof,  or  were  put  upon 
inquiry  relative  thereto,  by  reason  of  their  dealings 
with  O'Keefe.  Notwithstanding  these  suspicious 
circumstances,  I  have  been  unable  to  avoid  the  con- 
clusion that  the  entryman  was  frank  in  his  testimony, 
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and  endeavored  to  tell  the  truth  and  state  the  facts 
as  he  understood  them  and  remembered  them,^  and 
that,  so  far  as  he  was  concerned  at  least,  he  did  not, 
when  he  entered  the  land  and  made  final  proof,  have 
the  understanding  [304 — 61]  that  he  was  under  any 
obligation  to  transfer  the  land  to  O'Keefe  or  any 
of  the  defendants,  or  to  any  other  person,  or  to  sell 
it  for  any  specified  consideration.  In  other  words, 
he  made  the  entry  with  the  impression  that  his  only 
obligation  was  to  reimburse  O'Keefe  for  the  moneys 
advanced  to  or  for  him  in  paying  the  expenses  inci- 
dent to  securing  title.  That  being  the  case,  it  is  not 
apparent  how  the  patent  could  properly  be  set  aside 
even  if  it  were  found  that  the  defendants  advanced 
the  money  to  O'Keefe,  or  advanced  it  to  the  entry- 
man  through  O'Keefe,  with  the  hope,  or  even  the 
expectation,  that  they  would  be  successful  in  secur- 
ing the  claims.  In  considering  whether  or  not  the 
entry  was  fraudulent,  the  vital  question  relates  to 
the  attitude  and  understanding  of  the  entryman  him- 
self, and  if  he  is  free  from  culpability  the  validity 
of  the  claim  is  not  affected  by  the  hope  or  expecta- 
tion of  third  parties.  O'Keefe  was  doing  business 
with  the  Lewiston  National  Bank.  He  was  asso- 
ciated in  a  business  enterprise  with  Kester  per- 
sonally. Kester  and  Kettenbach  were  associated 
together,  and  Dwyer  was  employed  by  them  in  con- 
nection with  their  timber  transactions.  If  the  close 
relations  existing  between  O'Keefe  and  Kester  and 
Dwyer  and  Kettenbach  are  borne  in  mind,  it  is  pos- 
sible to  explain,  consistently  with  the  theory  of  in- 
nocence, the  circumstances  surrounding  the  furnish- 
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ing  and  disbursement  of  the  moneys  in  connection 
with  the  entry  and  proof  upon  these  claims,  and  the 
payment  of  the  location  fee,  but  even  if  the  other 
view  be  taken,  and  it  be  concluded  that  a  common 
design  on  the  part  of  Kester,  O'Keefe  and  Dwyer 
is  thus  shown  unlawfully  to  acquire  title  to  timber 
lands,  their  purpose  or  expectation  could  not  affect 
the  validity  of  the  entry  so  long  as  the  entrjnuan 
himself  did  not  lend  himself  to  such  purpose  or  de- 
sign, but  did  only  what  was  permissible  under  the 
law.     [305—62] 

My  conclusion  upon  the  whole  matter  is  that  the 
entryman  acted  innocently  and  made  no  agreement 
and  had  no  understanding  to  sell  the  land  to  any- 
one for  any  specified  sum,  and  that  O'Keefe  was 
actuated  both  by  a  feeling  of  friendliness  to  the  en- 
tryman and  by  the  hope,  if  not  the  expectation,  that 
sooner  or  later  Kester  and  Kettenbach  would  be  able 
to  acquire  title  to  the  claim,  and  that  he  would  receive 
a  commission  or  compensation  in  some  other  form, 
and  that  Kester,  by  reason  of  his  business  relations 
with  O'Keefe  and  his  hope  of  securing  title  to  the 
claims  sooner  or  later,  permitted  O'Keefe  to  draw 
from  the  funds  of  the  bank  in  excess  of  the  credit 
which  would  ordinarily  be  extended,  and  that  Dwyer, 
by  reason  of  his  relations  to  Kester  and  Kettenbach, 
knew  that  his  location  fees  would  be  ultimately  set- 
tled for  in  connection  with  the  adjustment  of  the 
loans  to  or  for  O'Keefe  when  the  latter  made  final 
settlement  with  the  bank,  and  that  therefore  the  pay- 
ment by  the  entryman  was  a  mere  formality. 
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ENTEY  OP  JOSEPH  H.  PRENTICE. 

Much  that  has  been  said  concerning  the  Damnlarell 
entry  is  applicable  to  this  claim.  The  entry  was 
made  April  25,  1904,  passed  to  final  proof  July  11, 
1904,  was  deeded  to  O'Keefe  July  25,  1904,  and  by 
O'Keefe  a  quitclaim  deed  was  executed  to  Kester 
and  Kettenbach  July  30,  1904.  The  deeds  were  re- 
corded together  with  the  Dammerell  deeds.  Speak- 
ing of  his  understanding  with  O  'Keef  e,  the  entryman 
testified  that  the  matter  of  taking  up  a  timber  claim 
was  first  discussed  with  him  by  one  of  the  Taylor 
boys,  and  following  the  conversation,  he  (Prentice) 
went  to  see  O'Keefe.  O'Keefe  confirmed  the  state- 
ments made  by  Taylor,  saying:  '^Yes,  that  is  right; 
I  will  loan  you  the  money  and  take  your  note  for 
everything,  your  straight  note  for  a  year  for  the 
filing  money,  [306 — 63]  and  the  proving  up 
money,  and  the  current  expenses  going  up  to  see  the 
timber,  and  also  to  pay  the  locator.  I  said,  *Do  you 
think  I  can  ever  sell  it?'  and  he  said,  'Yes,  you  can 
sell  it.  In  case  you  get  tired  of  the  deal,  I  will  give 
you  $150.00  over  and  above  all  expenses.'  "  That  was 
some  time  before  any  of  the  parties  went  up  to  see 
the  land.  He  further  testified  that  there  was  some 
conversation  to  the  effect  that  if,  when  the  year  was 
up,  he  (Prentice)  could  not  take  up  the  note,  he 
could  be  sure  to  get  $150.00  at  any  rate.  The  claim 
made  by  him  that  there  was  no  understanding  that 
he  was  to  take  $150.00,  or  was  to  get  only  $150.00 
out  of  the  transaction  is  confirmed  by  an  incident 
which  he  seems  to  have  remembered  very  clearly, 
and  which  it  is  hardly  to  be  supposed  is  a  mere  fab- 
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rication.  It  seems  that  the  land  he  entered,  together 
with  other  lands,  first  became  subject  to  entry  on 
April  25,  1904,  and  there  were  at  the  local  land  office 
a  great  many  applicants,  as  a  consequence  of  which 
a  line  was  formed,  in  which  there  were  a  large  num- 
ber w^ho  expected  to  file  upon  claims.  Prentice  had 
a  position  near  the  head  of  the  line,  and,  while  wait- 
ing for  the  hour  to  arrive  for  making  filings,  some- 
one lower  down  in  the  line  offered  him  $500.00  for 
his  place.  The  offer  was  declined,  but  Prentice 
stated  when  on  the  stand  that  he  had  often  been  sorry 
since  that  he  had  not  accepted  it.  Upon  being  asked 
by  counsel  for  the  Government  why  he  had  not  ac- 
cepted it,  he  answered : 

''A.  Well,  I  thought  I  could  make  more  out  of  it. 

''^Q.  Wasn't  it  your  understanding  that  you  were 
to  get  $150:00? 

^' A.  I  knew  I  could  get  that,  but  I  never  promised 
that  I  would  sell  it  for  that. 

'^Q.  Didn't  you  feel  under  any  obligation  to  Mr. 
O'Keefe? 

*'A.  No,  sir,  I  did  not,  because  I  had  given  my 
note. 

Q.  But  you  hadn't  given  any  note  then. 
A.  No,  but  I  knew  I  had  to.     I  was  negotiating 
the  money  from  my  brother  in  law  in  the  east.     My 
intention  was  to    keep  that  claim  for  a  while  at 
least." 

Notwithstanding  this  alleged  intention  upon  his 
part,  it  appears  that  he  sold  his  claim  very  soon  after 
making  final  proof,  and  in  explanation  of  that  fact 
he  testified: 
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"A,l  [307—64]  will  tell  you  how  that  come 
along.  I  owed  some  money  on  my  house,  and  the 
lumber  company  was  crowding  me  for  it,  and  they 
wanted  me  to  go  up  there  into  the  mountains,  the 
Blue  Mountains,  and  file  on  a  homestead  and  stay 
there  until  I  had  lived  there  long  enough  to  commute 
and  then  sell  the  land  to  the  Blue  Mountain  Com- 
pany, you  see,  and  they  had  offered  me  work  there 
in  the  mill,  and  I  didn't  want  to  take  my  wife  and 
children  up  there,  and  I  thought  possibly  I  could  get 
the  money  from  the  east,  and  possibly  hold  this  claim 
down  for  a  while  and  sell  it,  and  my  brother  was 
thinking  of  investing  some  money  in  the  east,  and  I 
wrote  to  him  and  asked  him  if  he  could  help  me  out, 
and  I  asked  Jack,  and  I  said,  'Jack,  now  you  told  me 
I  could  get  $150.00  any  time  I  wanted  it,  and  I 
would  like  to  get  that  much  money,  but  I  don't  want 
to  sell  it,'  and  Jack  says,  'AH  right,  I  think  we  can 
fix  it  up,'  and  he  told  me  I  could  sign  a  bond  for  a 
deed,  that  is  what  I  thought  I  did  sign  until  Mr. 
0 'Fallon  and  Mr.  Goodwin  convinced  me  I  had 
signed  a  warranty  deed." 

Apparently  the  witness  did  sign  the  instrument 
which  is  in  evidence  as  a  deed,  under  the  impression 
that  it  was  a  bond  for  a  deed,  and  apparently  he 
had  some  words  with  O'Keefe  about  the  matter  later. 
Some  light  may  be  thrown  upon  this  incident  and 
misunderstanding,  and  also  upon  the  fact  that  the 
deeds  in  this  case,  as  in  the  Dammarell  case,  were 
not  sooner  placed  on  record,  by  reference  to  certain 
facts  elicited  by  the  cross-examination,  his  testi- 
mony being  as  follows: 
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'^Q.  Mr.  Prentice,  Mr.  O'Keefe  told  you  that  you 
would  have  a  year  or  until  the  maturity  of  that  note 
to  redeem  that  land  and  sell  it  to  anyone  else,  didn't 
he?  A.  Yes,  he  told  me  I  would  have  until  the  note 
ran  out. 

^^Q.  And  when  the  note  ran  out  you  found  you 
didn't  want  to  redeem  it,  and  let  it  go? 

^^A.  I  didn't  wait  for  the  note  to  run  out. 

^^Q.  He  told  you  he  wouldn't  record  the  deed  until 
after  that  time? 

'^A.  Yes,  sir,  he  told  me  that  deed  wouldn't  be 
recorded,  or  the  bond  for  a  deed. 

^^Q.  He  told  you  he  wouldn't  record  that  until  he 
found  out  whether  or  not  you  wanted  to  take  up 
the  claim?        A.  Yes,  sir."     [308—65] 

And  thereupon  the  witness  again  stated  that  he 
never  did  decide  to  sell  the  land,  that  he  thought 
he  was  only  giving  a  bond  for  a  deed.  It  is  not 
apparent  that  the  witness  was  unduly  friendly  to 
the  defendants  or  desired  to  withhold  the  facts,  and, 
taking  his  testimony  to  be  true,  the  entry  was  free 
from  legal  objections. 

ENTRY  OF  EDGAR  J.  TAYLOR. 

In  its  material  feature  this  entry  is  very  similar 
to  those  of  Dammarell  and  Prentice.  It  was  made 
April  25,  1904,  passed  to  final  proof  July  11,  1904, 
and  was  deeded  directly  to  Kester  and  Kettenbach 
July  12,  1904.  Like  Dammarell,  Taylor  seems  to 
have  had  the  impression  that  the  instrument  which 
turned  out  to  be  a  deed  was  only  a  contract  or  bond 
of  a  deed.     This  misunderstanding  may  have  been 
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due  to  the  fact  that  he  was  told  that  if  he  wanted 
the  land  back  or  could  get  any  more  for  it  prior  to 
the  maturity  of  his  note,  which  ran  for  a  year,  that 
he  could  have  the  land  back  upon  paying  the  amount 
due  upon  the  note.     Upon  this  point  his  testimony 
strongly  corroborates  that  of  Dammarell  and  Pren- 
tice.    From  his  testimony,  found  at  page  668,  it  ap- 
pears that  he  always  had  the  impression  that  not- 
withstanding the  instrument  which  he  executed  on 
July  12th,  he  still  had  the  right  to  take  the  land 
back  or  sell  it  to  some  other  person,  and  in  speak- 
ing of  the  transaction  of  closing  up  the  loan  and 
giving  the  note,  which  was  signed  by  himself  and 
brother,  for  $1,100.00,  after  making  final  proof,  he 
testified,  in  response  to  questions  put  to  him  by 
counsel    for   the    Government:  '^He    (referring   to 
O'Keefe)  wanted  us  to  give  a  bond  for  a  deed  to 
secure  the  note,  and  w^e  turned  the  receiver's  receipts 
over  to  him  and  gave  a  bond  for  a  deed  at  the  time." 
And  as  to  his  understanding  with  O'Keefe  prior  to 
making  the  entry  he  testified,  upon  his  direct  ex- 
amination, as  follows:     [309 — 66] 

'^Q.  When  you  made  your  filing,  to  whom  did  you 
understand  you  were  to  convey  this  landT    ' 

*VA.  When  I  made  the  filing'? 

"q.  Yes. 

*^A.  You  mean  who  I  understood  I  would  sell  the 
land  to? 

^^Q.  Yes. 

'*A.  I  didn't  understand  then  that  I  would  sell  it 
to  anybody;  I  understood  I  could  sell  it  to  Mr. 
O'Keefe  for  $150. 
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''Q.  Did  you  understand  that  Mr.  O'Keefe  had 
some  connection  with  Mr.  Kettenbach  or  Kester? 

^^A.  No,  I  did  not." 

In  other  words,  apparently  the  only  assurance 
given  to  him,  so  far  as  he  understood  it,  was  that 
Mr.  O'Keefe,  his  uncle  would,  if  he  desired  to  sell, 
give  him  at  least  $150.00  for  the  land,  and  I  am  in- 
clined to  think  that  that  was  the  real  understand- 
ing and  the  real  arrangement,  and  that  after  making 
final  proof  he  and  his  brother  executed  a  joint  note 
for  $1,100.00,  and  he  was  given  to  understand  that 
the  instrument  which  he  signed  was  given  only  for 
the  purpose  of  securing  payment  of  the  note,  and 
that  if  he  had  an  opportunity  to  sell  at  any  time 
before  the  maturity  of  the  note  he  would  have  a 
right  to  do  so,  subject  to  the  payment  of  the  note. 
It  appears  to  be  true  that  the  note  was  not  returned 
to  him  upon  execution  of  the  deed,  but  was  held  by 
the  bank  or  O'Keefe  or  Kester  and  Kettenbach.  It 
is  wholly  improbable  that  if  it  was  understood  that 
the  execution  of  the  deed  closed  the  transaction  he 
w^ould  have  permitted  his  note  to  go  along  and  to 
be  held  together  with  the  deed.  It  is  not  clear  just 
what  the  motivcis  of  the  other  parties  to  the  transac- 
tion were  in  putting  the  matter  into  that  form.  It 
is  well  known  that  the  popular  idea  prevails  in  some 
quarters  that  the  taking  of  a  deed  upon  the  condi- 
tions on  which  this  deed  was  taken,  according  to 
the  testimony  of  the  entryman,  instead  of  a  mort- 
gage, avoids  the  necessity  of  foreclosing  in  case  the 
obligation  of  the  debtor  is  not  discharged,  and  it 
may  be  that  the  parties  acted  upon  that  theory.    But 
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whatever  may  have  been  the  motives  of  the  other 
parties,  the  controlling  question  here  is  as  to  what 
was  the  understanding  of  the  entryman,  and  his 
good  faith  in  making  the  entry  is  not  affected  by 
the  motives  and  purposes  [310 — 67]  of  the  other 
parties  to  the  transaction.  The  entry  is  accordingly 
held  to  be  valid. 

ENTRY  OF  CHAELES  W.  TAYLOR. 

This  entry  was  made  April  25,  1904,  passed  to 
final  proof  July  11,  1904,  and  conveyance  by  deed 
to  Kester  and  Kettenbach  was  made  July  12,  1904. 
I  am  inclined  to  the  view  that  in  all  material  re- 
spects the  entry  was  made  and  the  land  was  con- 
veyed upon  the  same  conditions  and  under  the  same 
circumstances  as  have  been  described  in  the  case 
of  the  Edgar  J.  Taylor  entry.  The  testimony  of 
this  entryman,  however,  is  very  unsatisfactory  from 
any  standpoint.  Inconsistent  statements  are  made 
in  rapid  succession,  without  any  apparent  apprecia- 
tion upon  the  part  of  the  witness  of  their  incon- 
sistency. It  is  not  thought  that  he  was  trying  to 
withhold  or  color  the  facts,  or  that  he  was  hostile 
either  to  the  Oovernment  or  the  defendants.  The 
witness  is  apparently  not  a  man  of  strong  mentality, 
and  lacks  the  capacity  to  see  a  transaction  as  a  whole, 
as  a  consequence  of  which  in  testifying  he  states  a 
fact  without  regard  to  its  relation  to  other  facts, 
and  without  any  limitation  by  reason  of  such  rela- 
tion. A  witness  with  such  a  mental  attitude  is 
easily  led  into  making  fragmentary  statements, 
which,  being  unqualified  and  taken  literally,  leave 
an   erroneous  impression  of  the  transaction  as   a 
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whole,  and  in  the  examination  of  the  witness  coun- 
sel for  both  sides  indulged  in  questions  which  were 
highly  leading.  He  testifies  that  when  his  uncle 
(O'Keefe)  first  spoke  to  him  about  taking  up  a  claim, 
which  was  several  months  before  the  entry  w^as 
made,  the  proposition  was  that  he  (O'Keefe)  was  to 
purchase  the  claim  and  pay  therefor  the  specified 
sum  of  $150.00'  and  furnish  all  the  funds  necessary 
to  secure  title.  Later,  and  some  time  before  the 
entry  was  made,  O'Keefe  told  him  that  he  had 
learned  that  such  an  agreement  could  not  lawfully 
be  made.  And  then  [311 — 68]  from  time  to  time 
upon  the  several  direct  examinations  and  the  sev- 
eral cross-examinations  of  the  witness,  in  response 
to  leading  questions  he  seems  to  say  at  one  time  that 
he  proceeded  and  made  the  entry  and  procured  title 
under  this  original  understanding,  by  which  he  was 
to  sell  the  claim  for  $150.00,  and  at  another  time  he 
states  that  he  did  not  proceed  under  the  original 
understanding.  But  his  final  word,  while  upon  the 
witness-stand,  was  to  the  effect  that  he  had  no 
understanding  or  agreement  by  which  he  was  to  sell 
to  O'Keefe  or  to  an}^  other  person.  Near  the  close 
of  his  last  ^'recross "-examination,  he  testified: 

'^Q.  But  you  just  testify  that  afterwards  Mr. 
O'Keefe  called  that  deal  off,  that  he  couldn't  carry 
out  that  agreement,  and  that  you  had  no  other  con- 
tract or  agreement  regarding  itf 

*^A.  There  was  nothing  more  ever  said  about  it. 

'^Q.  That  was  long  before  you  filed  on  your  claim, 
wasn't  if? 

^*A.  It  w^as  the  time  we  were  going  into  the  tim- 
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ber  or  coming  out  of  the  timber. 

'^Q.  Well,  you  went  to  the  timber  and  came^  out 
before  you  filed"?        A.  Yes,  sir. 

'^Q.  Well,  then,  at  the  time  you  filed  on  it,  it 
wasn't  your  understanding  that  it  was  to  go  to  Kes- 
ter  or  anyone  else? 

*^A.  Well,  there  was  nothing  more  said  about  it. 
I  looked  at  it  then  just  the  same  as  I  do  now,  that 
if  I  had  the  claim  now  and  had  a  deed  to  it,  and  if 
anj^body  offered  me  $1,000.00'  or  anything  more  then 
I  would  sell  it  and  pay  them  the  money  I  borrowed 
from  them. 

^  ^  ¥:  *  *  *  * 

'^Q.  Regardless  of  this  affidavit — I  don't  care 
whether  this  affidavit  is  true  or  false — ^but  regard- 
less of  this  affidavit,  when  you  filed  on  the  claim  you 
didn't  understand  that  it  was  to  go  to  Kester,  did 
you? 

*^  A.  After  he  told  us  that  we  never  give  it  another 
thought.  We  considered  that  we  wasn't  under  no 
obligations." 

And  upon  the  last  '^ redirect"  examiilation,  by 
i\^hich  his  testimony  is  closed,  he  said: 

^'Q.  When  you  went  to  the  land  office  and  filed 
what  did  you  really  understand  was  going  to  be  done 
with  your  claim?  What  did  you  intend  to  do  with 
it  after  you  made  proof? 

A.  I  aimed  to  sell  it,  of  course. 
Q.  Whom  did  you  think  you  were  going  to  sell 
it  to? 

*^  A.  I  knowed  I  could  sell  it  to  O'Keefe  if  I  didn't 
sell  it  to  nobody  else,  but  I  never  give  it  any  more 
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thought.     As  I  already  told  you,  after  he  told  us 
that,  I  never  talked  to  him  any  more  about  it. 

^'Q.  But  even  when  you  filed  you  knew  he  wanted 
it  and  would  take  it,  didn't  you? 

^'A.  I  knew  I  could  get  rid  of  it  to  him,  that  was 
all  there  was  to  it."     [312—69] 

As  to  the  circumstances  of  making  the  deed  soon 
after  making  final  proof,  the  witness  testified  as  fol- 
lows, upon  cross-examination: 

'^Q.  Then  after  you  got  your  receiver's  receipt 
don't  you  remember,  after  reading  this  affidavit,  that 
you  and  your  brother  talked  about  selling  your 
claims  then?        A.  Yes,  we  spoke  about  it. 

*^Q.  After  you  made  your  proof?        A.    Yes,  sir. 

^^Q.  And  you  and  your  brother  borrowed  $1,100.00, 
did  you  not,  and  gave  your  note  for  it? 

^^A.  Yes,  sir,  gave  our  note  for  $1,100.00. 

'^Q.  That  was  in  payment  for  the  money  you  had 
from  Mr.  O'Keefe  for  expenses  and  location  fee  and 
the  purchase  price  of  the  land?        A.  Yes,  sir. 
Q.  How  long  was  that  note  to  run? 
A.  A  year,  I  think;  I  am  not  positive. 

**Q.  And  you  and  your  brother  talked  over  the 
advisability  of  selling  your  claim,  going  home  after 
you  made  your  final  proof  you  talked  it  over,  didn't 
you?        A.  Yes,  sir. 

^'Q.  And  you  went  and  talked  to  Mr.  O'Keefe 
about  it  after  you  got  home,  the  next  day  some  time, 
didn't  you? 

''A.  Either  the  next  day  or  the  day  after;  it  was 
within  a  day  or  two  though. 

Q.  And  you  told  him  if  you  could  get  $150.00  for 
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the  claim,  over  and  above  the  note,  and  get  your 
note  back,  you  would  be  willing  to  sell,  or  words 
to  that  effect?        A.  Yes,  something  like  that. 

*^Q.  Didn't  he  tell  you  he  would  give  you  the 
$150.00,  but  if  you  had  an  opportunity  to  sell  it 
within  a  year  for  more  money  you  could  do  so,  you 
could  redeem  it  within  a  year,  or  something  to  that 
effect?        A.  I  don't  remember  just  what  he  did  say. 

*'Q.  Don't  you  remember  something  of  that  kind 
occurring  ? 

/'A.  Something  was  said.  He  didn't  say  much  to 
me  about  that;  he  was  talking  to  my  brother  about 
it." 

On  the  whole,  while,  for  the  reasons  stated,  the 
evidence  is  unsatisfactory,  it  is  thought  that  it  is 
insufficient  to  justify  cancellation  of  the  entry. 

ENTRY  OF  DAVID  S.  BINGHAM. 
This  entry  w^as  made  April  25,  1904,  passed  to 
jfinal  proof  July  15, 1904,  was  transferred  to  O'Keefe 
July  26,  1904,  and  O'Keefe,  by  quitclaim  deed  trans- 
ferred to  Kester  and  Kettenbach  July  30,  1904,  and 
by  Kester  and  Kettenbach  the  land,  together  with 
other  timber  tracts,  was  deeded  to  the  Idaho  Trust 
Company  July  6,  1907.  In  some  of  its  features  this 
entry  is  different  from  the  other  so-called  O'Keefe 
entries.  [313 — 70]  For  practically  the  same  rea- 
sons and  in  the  same  respects  the  testimony  given  by 
the  entryman,  who  was  called  as  a  witness  for  the 
Government,  is  quite  as  unsatisfactory  as  that  of  C. 
W.  Taylor.  It  is  not  apparent  that  the  witness  was 
biased  in  favor  of,  or  prejudiced  against,  any  of  the 
parties  to  the  suit,  and  I  have  no  doubt  that  he  in- 
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tended  to  disclose  the  facts  as  he  remembered  them 
and  understood  them  to  be ;  but  it  remains  true  that 
different  portions  of  his  testimony,  elicited  by  lead- 
ing questions,  and  especially  questions  calling  for 
conclusions,  are  inconsistent  one  with  the  other.  It 
seems  that  Bingham  was  acting  as  foreman  for  Kes- 
ter  and  O'Keefe  in  their  irrigation  project,  but  no 
suggestion  was  made  to  him,  as  it  was  to  the  Taylors, 
that  he  take  up  a  timber  claim.  Apparently  he  first 
learned  that  the  Taylor  brothers  and  Dammarell 
and  Prentice  were  going  to  take  up  claims  after  they 
had  made  their  visit  to  the  timber,  in  company  with 
O'Keefe.  Feeling  somewhat  aggrieved,  he  made  in- 
quiry as  to  why  he  had  not  been  given  the  oppor- 
tunity, as  well  as  the  others,  and  he  was  thereupon 
informed  that  probably  Dwyer  would  still  be  able 
to  find  a  claim  for  him.  Bingham  was  already 
familiar  with  the  country  in  which  the  timber  claims 
were  being  taken,  and  it  was  concluded  that  it  was 
not  necessary  for  him  to  make  a  special  trip  for  the 
purpose  of  viewing  the  land,  and  Dwyer  simply  gave 
him  the  description  of  the  claim  w^hich  he  had  picked 
out.  The  money  was  furnished  to  him  practically  in 
the  same  way  as  to  the  other  entrymen,  and  he  made 
his  entry  at  the  same  time,  and  Dwyer  exacted 
the  customary  location  fee.  Somebody,  probably 
O'Keefe,  also  arranged  to  hold  a  place  for  him  in 
the  line  which  was  formed  at  the  land  office  im- 
mediately before  the  lands  became  subject  to  entry. 
From  his  original  testimony  given  upon  direct  ex- 
amination it  would  appear  pretty  clearly  that  he  had 
an  unlawful  agreement  with  O'Keefe  to  sell  the 
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claim  as  soon  as  lie  acquired  title.  But  later,  in 
[314 — ^71]  describing  the  circumstances  connected 
with  the  sale  and  transfer  to  O'Keefe  on  July  26 th, 
a  couple  of  weeks  after  he  made  final  proof,  the 
witness  states  that  prior  to  the  day  of  making  the 
deed  he  had  a  talk  with  O'Keefe,  who  wanted  to 
know^  if  he,  the  entryman,  desired  to  sell.  The  wit- 
ness goes  on  to  state  that  there  w^as  ten  acres  of 
orchard  land  that  he  wanted  to  buy,  and  there  was 
some  money  coming  to  him,  and  he  thought  if  he 
could  get  the  money  out  of  the  timber  claim  he  would 
buy  this  ten  acre  tract,  and  after  talking  with  his 
wife  they  concluded  that  they  would  better  sell  the 
timber  land  and  buy  the  ten  acres.  Accordingly, 
when  O'Keefe  came  to  him  at  his  home  the  day  the 
deed  was  executed  he  testifies  that  O'Keefe  said: 
''  'Well,  now,'  he  says,  ^the  arrangements  is,'  he  says, 
*to  let  you  have  over  and  above  all  expenses,'  he  says, 
'that  you  was  to  down  there,  why,'  he  says,  '$150.00.' 
'Well,'  I  says,  'I  might  as  well  take  it.  Jack,  along 
with  the  balance  of  them.'  He  told  me  he  had  made 
similar  arrangements  as  far  as  the  Taylor  boys,  I 
guess."  Prior  to  that  he  had  testified  that  O'Keefe 
had  told  him  before  he  perfected  his  entry,  that  he 
(O'Keefe)  was  connected  with  Kester  and  Ketten- 
bach,  and  "would  like  to  have  a  prior  right  to  buy 
my  claim  if  I  felt  disposed  to  dispose  of  it,  and  that 
he  had  others,  and  mentioned  others  that  he  had 
bargained  for."  Out  of  his  own  money  he  paid  his 
personal  expenses  and  the  filing  fees,  but  expected 
to  be  reimbursed  when  he  sold  the  land.  Upon 
cross-examination  he  testified  as  follows: 
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^'Q.  Now,  you  had  no  talk  with  Mr.  O'Keefe,  then, 
in  regard  to  selling  him  the  land  until  after  you 
proved  up? 

^^A.  He  asked  me  if  he  could  have  the  prior  right 
of  buying  this  land. 

'^Q.  Did  he  say  the  prior  right  or  the  preference 
right? 

^^A.  The  preference  right  or  the  prior  right.  I 
understood  if  I  wanted  to  sell  that  he  wanted  the 
first  chance. 

*^Q.  And  that  was  the  talk  you  had  with  him? 

^'A.  Yes,  sir. 

^^Q.  And  that  is  all  the  talk  you  had  with  him  in 
regard  to  buying?        A.  Yes,  sir. 

^^Q.  And  then  after  you  proved  up  some  little 
time  he  came  to  Cloverland  and  asked  you  if  you 
wanted  to  sell?        A.  Yes,  sir. 

'^Q.  And  you  told  him  that  you  would  have  to  see 
your  wife?        A.  Yes,  sir. 

^'Q.  And'  you  did  go  to  see  your  wife? 

^'A.  Yes,  sir.     [315—72] 

*^Q.  And  you  asked  him  how  much  he  would  give 
you,  or  something  to  that  eifect,  didn't  you? 

*^A.  Yes,  sir. 

^^Q.  And  he  told  you  that  he  had  given  Dammarell 
and  Prentice — that  he  had  bought  their  claims,  and 
he  had?        A.  And  the  Taylor  boys. 

*'Q.  Yes,  and  the  Taylor  boys,  he  had  bought  their 
claims  and  had  given  them  $150.00  over  and  above 
expenses?        A.  Yes,  sir. 

*^Q.  And  that  he  would  give  3^ou  the  same? 

*'A.  Yes,  sir. 
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''Q.  Then  did  you  talk  with  your  wife  again  after 
you  had  talked  with  him  about  the  price  ? 

^*A.  Yes,  sir. 

''Q.  And  she  told  you  that  she  thought  you  had 
better  sell?        A.  Yes,  sir. 

''Q.  If  you  could  buy  the  other  piece  of  land  up 
there?        A.  Yes,  sir. 

''Q.  And  you  went  back  and  told  O'Keefe  that  you 
would  take  it  ?        A.  Yes,  sir. 

^^Q.  And  the  bargain  was  all  made  in  regard  to 
the  sale  of  your  land  there  that  day,  the  day  that 
you  sol(J  it? 

^'A.  The  day  that  I  sold  it,  yes,  we  closed  the  bar- 
gain that  day. 

^^Q.  Mr.  Bailey  was  with  him?        A.  Yes,  sir. 

^^Q.  And  he  sat  down  at  the  table  and  did  some 
writing,  and  either  drew  up  this  deed,  as  you  testi- 
fied on  your  direct  examination,  or  was  doing  some 
writing?        A.  Yes,  sir.'' 

Thereupon  the  witness  was  shown  the  deed,  and 
his  attention  called  to  the  fact  that  it  was  apparently 
written  and  signed  with  the  same  ink,  and  after 
looking  at  the  instrument  the  witness  expressed  the 
opinion  that  the  deed  was  drawn  up  while  Mr. 
Bailey  was  at  the  witness'  house.  The  witness  fur- 
ther testified  that  he  understood  from  O'Keefe  that 
he  was  acting  as  a  middle  man  for  Kettenbach  and 
Kester.  And  again  reverting  to  the  relations  be- 
tween himself  and  O'Keefe  prior  to  final  proof  he 
testified  as  follows : 

'*Q.  Well,  he  wasn't  talking  about  buying  your 
claim  before  you  made  final  proof,  was  he? 
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''A.  Why,  as  I  stated  before,  after  I  put  up  my 
money  and  took  a  claim,  why,  he  wanted  the  prior 
right  providing  I  wanted  to  sell. 

'^Q.  He  wanted  the  preference  right? 

''A.  He  wanted  the  preference. 

'*Q.  That  was  all  he  said? 

^^A.  That  was  aUhe  said  until  after  I  proved  up, 
and  then  he  was  dead  anxious  to  get  the  claim." 

And  upon  redirect  examination  the  witness  testi- 
fied as  follows: 

'^Q.  As  a  matter  of  fact,  Mr.  Bingham — I  am  not 
asking  you  now  whether  you  had  an  absolute  con- 
tract or  agreement  with  Mr.  O'Keefe  at  that  time — 
but  as  a  matter  of  fact  wasn't  it  your  understanding 
that  you  were  going  to  convey  that  to  O'Keefe  after 
you  got  it?  A.  That  is  my  recollection.  [316 — 
73] 

**Q.  You  would  not  have  taken  it  up  if  you  hadn't 
had  that  understanding,  would  you,  at  that  time? 

'^A.  No,  I  don't  believe  I  would  at  that  time. 

'*Q.  And  the  matter  turned  out  just  exactly  as 
you  understood  it  would  when  you  first  talked  to 
Mr.  O'Keefe  about  it?        A.  Yes,  sir. 

' '  Q.  And  you  did  just  what  he  told  you  in  the  whole 
transaction?        A.  Yes,  sir." 

Immediately,  upon  recross-examination,  the  wit- 
ness testified: 

^^Q.  Now,  Mr.  Bingham,  you  had  no  talk  with  Mr. 
O'Keefe  about  selling  to  him,  further  than  he 
wanted  the  preference  right  to  buy  it? 

**A.  Yes,  sir,  that  was  all,  that  was  what  I  stated. 

''Q.  And  you  had  no  talk  about  the  price? 
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*^A.  No,  sir. 

' '  Q.  And  you  could  have  sold  it  to  anyone  else  you 
wanted  to  if  he  would  have  given  you  more  than 
Mr.  O'Keefe?        A.  Yes,  sir. 

''Q.  Then  you  had  no  understanding  with  him 
that  you  would  deed  the  land  to  him  ? 

^^A.  Not  only  me  being  working  for  him,  and  the 
like  of  that,  why,  he  wanted  the  right  for  it,  that  is, 
the  first  right,  and  I  told  him  I  would  give  it  to  him. 
I  could  have  sold  it  to  an^^body  though,  as  far  as 
that  is  concerned. 

'^Q.  Now^,  you  just  told  Mr.  Gordon  that  you  un- 
derstood that  3^ou  was  to  deed  it  over  to  O'Keefe? 

*'A.  I  didn't  tell  him  anything  of  the  kind,  that 
I  was  to  deed  it  over  to  him,  or  anything  of  the  kind. 
I  told  you  he  had  the  prior  right  to  it,  or  the  prefer- 
ence. 

^^Q.  Well,  you  just  said,  in  reply  to  Mr.  Gordon's 
question,  you  told  him — 

^*  A.  Yes,  that  was  the  undei-standing,  that  if  I  sold 
to  him  I  was  to  deed  it  over  to  him,  of  course. 

^^Q.  How  is  that? 

'*  A.  If  I  sold  it  to  him  I  was  to  deed  it  over  to  him. 

*^Q.  Then  there  was  no  understanding? 

**A.  No  understanding  whatever,  no. 

'^Q.  What  do  you  mean  to  be  understood  as  say- 
ing is  that  if  you  wanted  to  sell  it — 

''A.  I  wasn't  tied  up  with  him  so  that  I  couldn't 
sell  it  to  anybody  else.  I  could  have  sold  it  to  other 
parties  if  I  had  wanted  to. 

'*Q.  And  the  only  obligations  you  felt  under  to 
Mr.  O'Keefe  was  to  give  him  the  preference  right? 
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'*A.  A  preference  right  to  buy,  yes,  sir. 
'^^Q.  If  he  would  have  given  you  as  much  as  any- 
body else  you  would  have  sold  to  him  ? 

^^A.  Yes,  sir. 

^^Q.  And  if  he  would  not  have  given  you  as  much 
as  anybody  else  you  would  have  sold  to  anybody  else  ? 

^^A.  Whoever  would  have  given  the  most  for  it." 

Clearly  such  testimony,  with  its  apparent  incon- 
sistencies and  contradictions,  cannot  be  taken  as  sat- 
isfactorily establishing  the  affirmative  proposition 
that  there  existed  between  the  entryman  and 
O'Keefe  at  the  time  the  entry  was  initiated  any  un- 
derstanding or  agreement  upon  the  part  of  the  en- 
tr3aiian  that  he  was  to  sell  to  O'Keefe  or  to  sell  to 
any  person  for  any  fixed  price.  An  understanding 
by  an  entryman  that  if  he  sold  he  would  give  the 
first  [317 — 74]  opportunity  to  a  designated  per- 
son to  purchase,  provided  such  person  would  give  as 
much  as  anybody  else,  does  not  constitute  an  agree- 
ment obnoxious  to  the  statutes  pertaining  to  the 
entry  of  timber  lands. 

ENTRY  OF  JACKSON  O'KEEFE. 
The  remaining  entry  embraced  in  the  '^O'Keefo 
group"  is  that  of  Jackson  O'Keefe  himself.  The 
entry  was  initiated  at  the  same  time  that  the  other 
entries  were  made,  and  likewise  the  final  proof. 
Upon  August  27,  1904,  about  six  weeks  after  final 
proof,  0  'Keef e  executed  a  mortgage  to  the  Lewiston 
National  Bank  to  secure  the  pa^Tnent  of  $2180.00, 
and  the  same  was  promptly  recorded,  and  on  June 
16,  1906,  he  transferred  the  land  to  Kester  and  Ket- 
tenbach  by  deed,  reciting  a  consideration  of  $1500.00. 


350  The  United  States  of  America 

There  is  no  evidence  at  all  bearing  directly  upon 
the  circumstances  surrounding  the  entry  or  touching 
its  validity.  It  must  be  held  that  the  evidence  is 
insufficient  to  sustain  the  charge  that  title  from  the 
Government  was  procured  by  fraud.     [318 — 75] 

THE  STEFFEY  GROUP  OF  ENTRIES. 

The  entries  involved  in  case  No.  407  are  frequently 
referred  to  as  the  Steffey  entries,  by  reason  of  the 
fact  that  one  Harvey  J.  Steffey,  a  timber  cruiser  and 
locator,  located  the  eight  different  claims,  and  was 
instrumental  in  procuring  the  money  to  defray  the 
expenses  incident  to  securing  title,  and  also  in  mak- 
ing a  sale  of  the  lands  to  the  defendants  Kettenbach 
and  Kester.     The  entries  were  made  by  CHARLES 
S.    MYERS    and    JANNIE    MYERS,    his  wife, 
CHARLES  A.  LONEY  and   MARY   A.  LONEY, 
his  wife,  JAMES  T.  JOLLEY  and  EFFIE  JOL- 
LEY,    his    wife,  CLINTON    E.    PERKINS,    and 
FRANK  J.  BONNEY.     The  four  men  first  named 
are  brothers-in-law,  and    Mrs.  Myers,  Mrs.  Loney, 
and  Mrs.  Jolley  are  sisters.     Each  of    the    claims 
embraced  160  acres  except  that  of   Jannie    Myers 
which  covered  only  80  acres.     The  entry  of  Charles 
S.  Myers  was  made  in  the  latter  part  of  1905,  and 
the    other    seven  entries  were  made    upon    various 
dates  during  the  year  1906.     While    the    testimony 
pertaining  to  the  Several  claims  differs  in  minor  par- 
ticulars, the  arrangement  under  which  they  were  en- 
tered and  the  circumstances  surrounding  the  entry, 
the  final  proof,  and  the  conveyance    to   Kester  and 
Kettenbach  are,  in  substance  and  effect,  substantially 
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the  same.  So  far  as  the  regularity  or  irregularity 
of  the  entries  is  concerned,  the  evidence  consists 
almost  exclusively  of  the  testimony  of  Steffey  and 
of  the  several  entrymen.  If  Steffe3^'s  version  of  his 
arrangement  with  the  several  entrj^men  be  accepted 
as  true,  the  entries  were  undoubtedly  invalid,  for  in 
every  case  an  understanding  was  had  between  him 
and  the  entryman  prior  to  entry,  giving  him,  for  :i- 
fixed  and  definite  consideration,  control  of  the  title 
after  it  should  be  procured  from  the  United  States. 
For  reasons  to  be  stated,  however,  the  testimony  of 
this  witness  is  to  be  scrutinized  closely  and  received 
with  caution,  and  it  is  doubted  whether,  under  the 
circumstances,  upon  his  [319 — 76]  evidence  alone, 
a  court  could  properly  cancel  the  patents.  In  the 
main  the  testimony  of  the  several  entrymen  is  the 
same,  and,  though  each  one  of  them  at  one  time  or 
another  while  on  the  witness-stand,  categorically 
denied  the  existence  of  any  agreement  or  under- 
standing with  Steffey  prior  to  the  initiation  of  the 
entry  as  to  the  disposition  of  the  title,  I  am  convinced 
by  the  circumstances  of  the  case  and  the  admitted 
conduct  of  the  parties  that  they  all  made  the  entries 
with  the  understanding  both  upon  their  part  and 
upon  the  part  of  Steffey  that,  upon  the  issuance  of 
final  certificate,  for  a  definite  consideration,  they 
should  convey  the  land  to  anyone  whom  Steffey 
might  designate.  M}^  impression  is  that  the  entry- 
men  were  reluctant  to  appear  as  witnesses  for  the 
Government,  and  were  disposed  to  place  what  they 
did  in  as  favorable  a  light  as  possible.  It  is  not  im- 
probable that  some  of  them  at  least,  by  reason  of  the 
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fact  that  the  actual  understanding  with  Steffey  was 
not  fully  expressed,  but  was  in  a  large  measure- left 
to  inference,  were  led  into  evading,  without  fully  ap- 
preciating that  they  were  violating,  the  law.  Each 
one  from  time  to  time  in  the  course  of  the  proceed- 
ings procured  '"he  necessary  funds  from  Steffey  to 
pay  expenses  and  to  pay  the  Government  price  for 
the  land.  No  note  was  given  and  no  interest  agreed 
upon.  Within  a  short  time  after  final  certificate 
was  issued  each  executed  a  deed  at  Steffey 's  request 
in  favor  of  Kester  and  Kettenbach.  The  circum- 
stances surrounding  the  execution  of  the  deeds,  in 
most  cases  at  least,  are  significant.  Apparently  at 
no  time  between  the  filing  of  the  original  applica- 
tion and  the  execution  of  the  deed  was  there  any 
discussion  between  the  entryman  and  Steffey  as  to 
what  disposition  should  be  made  of  the  land  or  what 
the  entryman  should  realize  out  of  it,  or  what  price 
it  should  sell  for ;  yet  when  the  deeds,  prepared  un- 
der Steffey 's  direction,  were  presented,  each  signed 
as  a  matter  of  course  and  without  question  as  to  the 
[320 — 77]  consideration  to  be  paid,  as  if  the  whole 
matter  was  being  done  pursuant  to  some  precon- 
certed arrangement. 

There  remains  for  consideration  the  question 
whether  or  not  Kester  and  Kettenbach  are  pur- 
chasers in  good  faith,  without  knowledge  of  the  facts 
rendering  the  entries  invalid.  The  contention  put 
forth  upon  behalf  of  the  Government  is  that  Steffey 
was  acting  in  the  interest  of  Kester  and  Kettenbach, 
and  pursuant  to  an  understanding  had  with  Dwyer, 
who  was  either  associated  with  Kester  and  Ketten- 
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bach  or  represented  them  as  agent.  Primarily,  this 
contention  rests  upon  the  testimony  of  Steffey  alone. 
In  a  slight  degree  it  is  corroborated  by  the  testimony 
of  Eobnett,  and  possibly  by  that  of  Chapman,  the 
former  being  at  the  time  bookkeeper  pnd  the  latter 
teller  in  the  Lewiston  National  Banl.,  of  which  Ket- 
tenhach was  president  and  Kester  the  cashier.  In 
substance,  Steffey  testifies  that  he  had  worked  for 
Dwyer  in  the  timber,  and  was  himself  locating 
people  upon  timber  lands,  and  that  at  some  time,  he 
doesn't  remember  when,  but  after  he  had  cruised 
the  lands  embraced  in  this  group  of  entries,  he  called 
Dwyer 's  attention  to  them,  and  Dwyer  suggested 
that  he  go  ahead  and  locate  people  upon  them,  and 
they  (referring  to  himself,  Kettenbach  and  Kester) 
would  pay  $200.00  a  claim,  and  furnish  Steffey  with 
the  necessary  funds  to  enable  the  entrymen  to  pay 
the  expenses  and  procure  the  title.  There  is  no  pre- 
tension that  he  was  employed  upon  a  salary  or  com- 
mission basis,  nor,  according  to  his  testimony,  was 
there  any  understanding  as  to  w^hat  he  should  get 
out  of  the  project.  He  was  scarcely  acquainted  with 
Kester  or  Kettenbach,  and  directly  had  little,  if  any- 
thing, to  do  with  either  one  of  them  relative  to  any 
of  these  claims.  He  testifies  that  at  one  time  he  dis- 
cussed the  matter  of  one  of  the  claims  with  Dw3^er 
and  Kester,  or  in  Kester 's  presence,  and  at  another 
time  he  appealed  personally  to  Kettenbach  to  ar- 
range for  the  necessary  funds  to  [321 — 78]  make 
some  final  proofs.  These  incidents  and  conversa- 
tions are  either  denied  or  explained  by  the  defend- 
ants.    Undoubtedly  Steffey  did  from  time  to  time 
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procure  funds  from  the  bank  by  drawing  Ms  per- 
sonal checks,  either  in  his  own  favor  or  in  favor  of 
the  entryman,  and  most  of  the  requisite  funds  were 
thus  secured  to  perfect  the  entries.  The  fact  that 
the  funds  w^ere  thus  obtained  through  the  bank  wdth 
the  knowledge  of  Kester  and  Kettenbach  is  regarded 
by  the  Government  as  a  circumstance  strongly  tend- 
ing to  corroborate  Steffey's  version  of  the  transac- 
tion, and,  as  will  be  seen,  the  issue  in  a  measiure  de- 
pends upon  the  probative  significance  to  be  attached 
thereto.  Plainly,  the  testimony  of  Steffey  must  be 
treated  as  that  of  an  accomplice,  for  we  have  already 
concluded  that  the  entries  were  made  pursuant  to 
a  conspiracy,  entered  into  by  Steffey  and  the  several 
entrjrmen,  he  being  the  leader,  to  defraud  the  Gov- 
ernment out  of  its  timber  lands.  Not  only  was  he 
an  accomplice  in  the  conspiracy,  but  in  effecting  the 
object  thereof  he  suborned  perjury,  for  he  know- 
ingly induced  the  several  entrymen  to  commit  per- 
jury in  their  preliminar}^  applications;  and  it  is  fur- 
ther to  be  noted  that  while  acting  as  a  witness  at  the 
final  proof  in  several  cases  he  made  aiiswers  under 
oath  which  he  knew  to  be  untrue,  and  which,  while 
possibly  not  constituting  technical  perjury,  involved 
the  moral  obliquity  of  perjury.  At  subsequent 
date&,  as  shown  by  the  record,  he  persuaded  some  of 
these  entrymen  to  make  affidavits  giving  versions  of 
the  transaction  not  in  harmony  with  what  he  knew 
to  be  the  facts.  Just  what  induced  him  voluntarily 
to  become  a  witness  upon  behalf  of  the  Government 
and  to  make  known  the  facts  disclosing  criminal  con- 
duct upon  his  part  is  not  entirely  clear.     He  seems 
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to  disclaim  any  feeling  of  ill-will  toward  the  defend- 
ants Kester  and  Kettenbach,  and  yet,  with  some  ap- 
parent reluctance,  admits  that  he  does  not  think  they 
treated  him  right.  He  very  evidently  bears  consid- 
erable ill-will  [322—79]  toward  Dwyer.  There 
is  some  testimony  in  the  record  that  he  had  stated 
upon  different  occasions  that  he  was  going  to  get 
even  with  the  defendants.  At  page  1315,  upon 
cross-examination,  he  himself  testifies: 

'^Q.  Did  you  tell  him  (a  certain  individual)  they 
(Kester  and  Kettenbach)  hadn't  done  right  by  you 
and  you  was  going  to  cinch  them  ? 

^^A.  Very  likely  I  did.  I  never  told  him  I  would 
cinch  them,  but  I  very  often  told  him  they  didn't  do 
right  by  me." 

And  at  page  1318  he  testifies: 

^^Q.  Now,  w^hen  did  you  first  wake  up  to  the  real- 
ization of  the  fact  that  there  was  something  wrong 
about  this  transaction'? 

^'A.  Before  I  entered  into  it. 

'^Q.  When  did  you  make  up  your  mind  to  tell  the 
Government  officials  about  if? 

^^  A.  Well,  some  time  after  Dwyer  had  tried  to  sell 
my  barn  and  did  other  things  in  connection  with  it. 

^^Q.  As  a  matter  of  fact,  you  did  it  more  to  even 
up  wath  Dwyer  than  anything  else,  didn't  you? 

^'A.  No,  I  was  perfectly  even  with  him  before. 

*'Q.  You  was  even  with  him  before?  Then  did 
you  do  it  to  even  up  with  Kester  and  Kettenbach  ? 

''A.  I  had  nothing  to  even  up  with  them. 

^'Q.  But  if  you  hadn't  been  mad  at  Dwyer  you 
wouldn't  have  done  it,  would  you? 
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''A,  Possibly  I  might. 

^^Q.  It  wasn't  for  the  purpose  of  vindicating  the 
laws  of  the  great  commonwealth  that  you  did  it  then, 
was  it?        A.  Not  exactly,  no,  sir. 

'^Q.  It  wasn't  because  you  had  repented  of  any- 
thing wrong  that  you  had  done,  or  a  kind  of  remorse, 
or  anything  of  that  kind? 

'^A.  Oh,  no,  not  in  particular,  no,  sir." 

Obviously  testimony  so  tainted  cannot  properly 
be  accorded  the  weight  and  force  of  evidence  from 
an  undefiled  source.  It  is  further  to  be  remarked 
that  notwithstanding  repeated  and  extended  interro- 
gation Steffey's  account  of  the  alleged  arrangement 
between  him  and  Dwyer,  upon  which  the  plaintiff 
necessarily  relies,  is  almost  wholly  wanting  in  detail. 
He  remembers  neither  the  time  nor  the  place  nor  the 
circumstances  of  the  conversation,  and  while  it 
would  not  be  strange  if  the  exact  time  were  forgot- 
ten, it  is  quite  remarkable  that  as  to  a  matter  of  so 
much  importance  he  could  not  recall  where  the  con- 
versation took  place  or  any  of  the  attending  circum- 
stances. The  contention  of  the  Government  is  that 
the  arrangement  with  Dwyer  to  take  over  these 
claims  was  made  before  any  of  the  [323 — 80]  en- 
tries w^ere  initiated,  and  upon  direct  examination 
Steffey  so  testifies,  but  upon  cross-examination,  at 
page  1295,  he  testifies  as  follows: 

'^Q.  Now,  what  was  the  conversation  you  had  with 
Dwyer  regarding  these  Myers  and  Bonney  and  Jol- 
ley  claims  you  speak  of,  the  first  conversation  you 
had  regarding  it? 

'*A.  I   told  him   about   these  lands   that   I   had 
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cruised  out,  and  he  told  me  to  get  somebody  and 
locate  on  them  and  tell  them  we  would  give  them 
$200.00  after  they  had  proved  up  on  them. 

''Q.  And  that  is  all  that  was  said? 

^^A.  Well,  yes,  in  particular  about  that. 

**Q.  Now,  when  was  that? 

^^A.  I  couldn't  say  when  it  was,  the  exact  date. 

'^Q.  Then  what  did  you  do? 

^^A.  I  went  up  and  located  them. 

'*Q.  Dwyer  told  you  that  he  would  give  them 
$200.00  over  and  above  expenses?        A.  Yes,  sir. 

^^Q.  Had  Dwy^r  gone  and  looked  at  the  claims? 

^'A.  Some  of  them  he  did. 

^^Q.  What  claims  did  he  go  to  look  at? 

'^A.  He  went  to  look  at  Mrs.  Lonev's  and  Mrs. 
Jolley's  claims. 

^^Q.  Did  he  know  that  Mrs.  Loney  and  Mrs.  Jolley 
were  going  to  take  those  claims? 

*^A.  I  think  they  had  already  taken  them  when 
he  looked  at  them. 

^^Q.  Hadn't  they  already  filed  on  them? 

'*A.  Yes,  sir. 

*^Q.  Hadn't  they  made  their  final  proof  too? 

'^A.  I  don't  think  they  had. 

^^Q.  To  refresh  your  recollection,  wasn't  it  after 
they  made  final  proof  and  just  before  they  made  the 
deeds  that  Dwyer  went  up  and  looked  at  them  ? 

*^A.  Possibly,  but  I  don't  recollect  it." 

It  would  seem  to  be  clear  from  this  testimony,  if 
taken  as  true,  that  the  conversation  relied  upon  as 
constituting  the  agreement  between  Dwyer  and  Stef- 
fey  did  not  take  place  until  after  he  had  looked  at 
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Mrs.  Loney's  and  Mrs.  JoUey's  claims,  and  that  he 
did  not  look  at  these  claims  until  after  they  had  filed 
on  them.  But  only  one  of  the  eight  claims  was  filed 
upon  at  a  later  date  than  the  filings  of  Mrs.  JoUey 
and  Mrs.  Loney.  In  this  respect  Steffey's  testi- 
mony would  tend  to  corroborate  the  claim  of  Dwyer 
that  his  offer  to  purchase  the  claims  was  made  after 
they  had  been  entered  and  proved  up  on. 

Turning,  now,  to  the  corroborative  evidence,  we 
find  that  at  page  1739  E'obnett  testified  as  follows: 

**Q.  Do  you  know  Harvey  J.  Steffey? 

^^A.  I  do. 

^^Q.  Did  you  ever  have  any  direction  from  any  of 
the  officers  of  the  Lewiston  National  Bank  relative 
to  honoring  his  checks?        A.  Yes,  sir.     [324 — 81] 

''Q.  Well,  state  what  it  was. 

^'A.  Why,  Mr.  Kester  came  to  me  and  told  me  that 
all  of  the  checks  of  Mr.  Steffey  could  be  honored,  as 
he  was  up  in  the  timber  doing  some  cruising,  and  also 
doing  some  locating  for  them,  and  at  different  times 
he  was  doing  some  buying,  and  his  checks  would  be 
allowed,  and  whenever  they  came  in  they  would  be 
taken  care  of,  and  if  there  was  an  overdraft  it  was 
all  right." 

This  conversation  is  denied  by  Kester,  and  under 
all  the  circumstances  of  the  case  probably  little 
weight  should  be  accorded  to  it.  It  will  be  noted 
that  the  witness  does  not  give  the  time  when  this 
conversation  occurred,  or,  in  any  other  way  than  as 
indicated  in  the  general  language  itself,  connect  it 
with  the  claims  under  consideration.  Just  before 
so  testifying  the  witness  had  stated  that  he  was  in 
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the  confidence  of  Kettenbach  and  Kester,  and  dis- 
cussed with  them  all  of  his  timber  transactions  and 
a  great  many  of  theirs,  but  he  does  not  testify  that 
any  of  these  entries  were  ever  discussed  with  him 
by  either  Kester  or  Kettenbach. 

The  other  witness  called  by  the  Government    to 
testify  upon  the  subject  is  John  E.  Chapman,  teller 
of  the  Lewiston  National  Bank  during  the  period 
under  consideration.     Apparently,    he    had    no    in- 
terest in  the  result  of  the  suit,  and,  to  say  the  least, 
it  is  not  claimed  that  he  was  biased  in  favor  of  the 
defendants.     Upon  being   interrogated   by    counsel 
for  the  Government,  he  stated  that  the  defendant 
Kester,  as  cashier  of  the  bank,  authorized  him  to 
allow^  an  overdraft  in  favor  of  Steffey.     It  was  a 
general  authorization  for  a  small  overdraft,  but,  as 
the  witness  put  it,  *^for  any  large  amounts  coming 
in  it  was  always  put  up  to  the  cashier  for  his  O.  K." 
The  witness  remembers  two  or  three  occasions  when 
Steffev's  overdrafts  were  so  submitted  to  Mr.  Kes- 
ter  for  his  approval.     He  thinks  the  overdraft  at 
one  time  ran  up  to  between  $2,000.00  and  $3,000.00, 
and  the  witness  then  asked  Kester  whether  he  should 
honor  the  checks  any  longer.     Upon  cross-examina- 
tion the  witness  testified  that  from    time    to    time 
Steffey  gave  notes  to  cover     [325 — 82]     his  over- 
drafts, but  he  is  not  sure  that  the  notes  covered  the 
entire  overdraft.     The  witness  further  stated  that 
while  he  had  no  definite  knowledge  he  was  of  the 
impression  that  Steffey  had  some  property,  consist- 
ing of  timber  lands,  and  that  at  different  times  Stef- 
fey ^'had  a  number  of  good  deposits"  in  the  bank. 
He  testified: 
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*^Q.  Mr.  Steffey  was  considered  a  good  customer 
of  the  bank,  was  he?        A.  Yes. 

*'Q.  And  the  bank  never  lost  any  money  on  him 
that  you  know  of  ?        A.  Not  that  I  know  of. 

^^Q.  And  those  overdrafts  of  Mr.  Steffey's  were 
handled  the  same  as  overdrafts  of  anyone  else,  any 
other  customer  of  the  bank,  were  the^y  not? 

^^A.  So  far  as  I  know. 

**Q.  You  consulted  Mr.  Kester  about  the  large 
overdrafts  just  the  same  as  you  would  consult  him 
about —        A.  — about  anyone  else's." 

The  witness  doesn't  remember  the  date  of  the  over- 
drafts. 

The  testimony  of  Chapman  relative  to  the  giving 
of  notes  is  in  harmonv  with  statements  made  bv 
Steffe}^  himself  upon  cross-examination.  The  de- 
tails of  his  account  with  the  bank  are  not  disclosed 
by  the  record,  and  it  is  to  be  assumed  from  that  fact 
that  neither  side  introduced  such  account  that  it  was 
not  regarded  as  in  itself  tending  to  support  either 
the  view  of  the  Government  or  the  position  of  the 
defendants.  It  is  apparent  from  what  has  been 
said  that,  aside  from  the  testimonv  of  Eobnett  and 
Steffey,  the  facts  and  circumstances  surrounding 
the  drawing  of  money  from  the  bank  to  enable  these 
several  entrymen  to  procure  title  are  quite  as  easily 
harmonized  with  the  theory  of  the  defendants'  ignor- 
ance of  the  relation  existing  between  Steffey  and  the 
entrymen  as  with  the  theory  that  they  knew  of  such 
relation.  It  appears  from  both  the  testimony  of 
Steffey  and  Chapman  that  Steffey  carried  a  cur- 
rent checking  account  with  the  bank,  and    that    he 
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made  considerable  deposits  from  time  to  time,  and 
that  he  was  regarded  as  a  man  of  some  responsibil- 
ity, and  that  his  overdrafts  were  apparently  author- 
ized in  the  ordinary  course  of  business  and  in  ac- 
cordance with  the  custom  of  the  bank.  The  checks 
drawn  by  [326 — 83]  Steffey  for  the  purposes  of 
these  entries  were  indistinguishable  in  form  from  the 
checks  which  he  drew  for  other  purposes ;  they  were 
not  distinctively  marked,  nor  were  they  put  aside 
or  segregated  by  the  bank  officials  from  the  other 
checks  drawn  by  Steffey.  And  in  this  connection 
it  is  to  be  borne  in  mind  that  all  of  the  eight  entries 
were  not  made  upon  the  same  date,  and  the  money 
was  not  all  required  at  the  same  time.  The  final 
proof  in  one  case  was  made  as  early  as  January  22, 
1906,  and  in  one  case  as  late  as  October  11,  1906. 
Another  final  proof  was  on  June  6,  1906,  two  on  June 
19,  1906,  and  three  on  July  12,  1906.  It  will  be  ob- 
served that  at  no  one  time,  therefore,  was  more  than 
$1500.00  required.  No  explanation  is  furnished  as  to 
why  the  bank  required,  and  Steffey  gave,  notes  from 
time  to  time  to  cover  his  overdrafts.  Without  such 
explanation  it  is  not  apparent  why,  if  Steffey  was 
practically  doing  business  for  and  as  the  agent  of  the 
president  and  cashier  of  the  bank,  he  should  give  his 
personal  note  to  the  bank  for  moneys  expended  upon 
their  behalf.  When  called  upon  to  give  a  note  it 
would  have  been  a  very  simple  and  a  very  natural 
thing  for  him  to  have  said,  ^^This  overdraft  repre- 
sents expenditures  upon  your  account,  and  therefore 
it  is  for  you  and  not  for  me  to  take  care  of  it.'' 

There  is  another  circumstance  which  is  not  entirelv 
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clear.  Steffey  testifies  that  while  there  was  no  defin- 
ite agreement  as  to  what  gain  he  should  realize  out 
of  the  scheme,  it  was  understood  that  he  was  to  share 
in  the  profits  and  was  to  be  taken  care  of.  He  fur- 
ther testifies,  however,  that  he  got  nothing  out  of 
it.  Some  of  the  entrymen  testify  that  he  was  to  be 
paid  a  location  fee.  As  I  read  the  testimony,  he 
denies  having  charged  or  received  any  location  fee, 
and  also  denies  having  gotten  anything  out  of  any  of 
the  transactions  for  himself.  He  further  testifies 
that  with  possibly  one  or  two  exceptions  the  entry- 
men  wer^  to  receive  $200.00  for  their  service  in  [327 
— 84]  entering  and  transferring  title  to  the  claims. 
Yet  in  the  face  of  these  facts  it  appears  that  the 
lands  were  sold  to  Kester  and  Kettenbach  for  various 
prices,  and  that  the  prices  paid  were  as  recited  in  the 
deeds  themselves.  The  amount  actually  paid  to  the 
entrymen  was  in  no  case  greatly  in  excess  of  $200.00, 
yet,  according  to  the  recitals  in  the  deeds,  Kester  and 
Kettenbach  paid  for  6ne  claim  $1,250.00,  for  two 
claims  each  $1,000.00,  for  two  claims  each  $950.00, 
for  one  claim,  $900,  for  one  claim  $850.00,  and  for 
one  claim,  consisting  of  only  80  acres,  $450.00.  The 
record  does  not  satisfactorily  disclose  what  became 
of  the  difference  between  the  purchase  price  and  the 
expense  of  procuring  title,  together  with  the  compen- 
sation paid  to  the  entr3anen. 

Enough  has  been  said  to  indicate  that  Steffey 's 
version  finds  little  corroboration  in  the  attending 
circumstances.  In  such  a  condition  of  the  record 
what  ai'e  the  probabilities,  basing  our  estimate  upon 
the  uncontroverted  circumstances  of  the  case  and  the 
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motives  which  ordinarily  control  human  conduct? 
Upon  the  one  hand,  it  is  undoubtedly  true  that  the 
defendants  were  acquiring  timber  lands,  and  were 
lending  encouragement  and  assistance  to  qualified 
entrymen,  with  the  hope  at  least  that  they  would  be 
able  to  purchase  the  title  after  it  passed  from  the 
Government  into  private  ownership.  At  least  in 
some  quarters  in  the  community  the  belief  prevailed 
that  so  long  as  there  was  no  contract  in  writing,  a 
verbal  agreement  or  a  tacit  understanding  was  not 
in  violation  of  the  law,  and  we  are  not  without  evi- 
dence of  the  fact  that  the  idea  was  more  or  less 
generally  entertained  that  so  long  as  the  entryman 
was  qualified  and  the  Government  was  being  paid  the 
price  which  it  asked  for  the  lands,  no  wrong  would 
be  done  by  an  evasion  of  the  technical  requirements 
of  the  law.  To  what  extent,  if  at  all,  the  defendants 
themselves  may  have  shared  in  or  been  influenced  by 
such  view,  [328 — 85]  which  was  more  or  less  com- 
mon, is  not  clear.  Its  prevalence  may  at  least  have 
made  them  less  careful  and  vigilant  than  they  other- 
wise would  have  been  in  furnishing  money  to  entry- 
men  before  final  proof  and  in  purchasing  lands  after 
they  passed  to  final  proof.  On  the  other  hand,  the 
record  shows  that  in  July,  1905,  a  considerable  time 
before  any  one  of  these  entries  was  initiated,  and 
again  in  November,  1905,  about  the  time  the  first  entry 
was  made,  the  defendants  were  indicted  on  charges  of 
conspiring  to  defraud  the  United  States  out  of  its 
timber  lands  and  of  subornation  of  perjury  in  rela- 
tion to  the  acquisition  of  title  to  certain  timber  lands. 
If  not  otherwise,  the  technical  requirements  of  the 
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S'tatute  must  have  thus  been  forcibly  brought  to  their 
attention,  andi  they  must  have  become  conscious  of 
the  peril  of  participating  in  the  fraudulent  acquisi- 
tion of  timber  lands  and  of  the  risk  of  purchasing 
titles  so  acquired.     In  the  absence  of  some  powerful 
motive  or  some  strong  incentive  it  would  seem  to  be 
almost  incredible   that  men  of   business  and   social 
standing  in  the  community  would,  after  indictment 
charging  certain  condnct  to  be   criminal,  and  after 
being  advised  that  the  Government  was  engaged  in 
an  investigation  of  their  transactions  relating  to  the 
acquisition  of  timber  lands,  lend  themselves  to,  or 
continue  to  participate  in,  a  schemie  violative  of  the 
very  laws  on  which  the   pending  indictments  were 
based.     No  motive  is  suggested  by  the  record  other 
than  that  of  financial  gain,  and!  it  appears  not  only 
that  at  the  time  of  these  entries  the  price  of  timber 
lands  was  generally  depressed,  but  that  these  partic- 
ular lands  were  not  highly  valuable.     The  defendants 
were  so  much  in  doubt,  as  to  the  value  of  at  least  two 
of  the  tracts  that  they  hesitated  to  purchase  at  all, 
and  took  them  at  the  small  price  named' with  consid- 
erable reluctance.     Incentives  to   crime,  therefore, 
seem  to  have  been  almost  wholly  wanting,  and  upon 
a  painstaking  consideration  of  the  entire  record,  I 
am  unable  to  find  that  the  defendants  had  any  knowl- 
edge or     [329 — 86]     reason  to  believe  that  Steffey 
had   any  unlawful   arrangement   or  understanding 
with  the  entrymen.     As  to  these  entries,  therefore, 
the  complainant's  prayer  must  be  denied. 
GENERAL  CONCLUSION. 
Summing  up  the  conclusions  hereinbefore  stated, 
it  is  held  that  the  bills  in  No.  388  and  407  should  be 
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dismissed,  and  that  the  bill  in  No.  406  should  be  dis- 
missed as  to  all  of  the  claims  and  entries  therein 
specified  excepting  those  of  Guy  L.  Wilson,  Frances 
A.  Justice,  and  Robert  0.  Waldman,  and  as  to  these 
three  claims  a  decree  will  be  entered  cancelling  the 
patents  thereto.     [330—87] 


[Testimony.] 

In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

IN  EQUITY  — Nos.  388^406-407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 
Appearances : 

PEYTON  GORDON,  Esq.,  S^pecial  Assistant  to  the 
Attorney  General,  for  Complainant. 

JAMES  E.  BABE,  Esq.,  for  Lewiston  National 
Bank,  Idaho  Trust  Company,  Potlatch  Lumber 
Company,  Clearwater  Timber  Company  and 
Frank  W.  Kettenbach. 

GEO.  W.  TANNAHILL,  Esq.,  for  William  F.  Ket- 
tenbach, George  H.  Kester,  William  Dwyer, 
Elizabeth  White,  Edna  P.  Kester,  Martha  E. 
Hallett,  and  Kittie  E.  Dwyer. 

Messrs.  MORGAN  &  MORGAN,  for  Western  Land 
Company. 

EUGENE  A.  COX,  Esq.,  for  Elizabeth  Kettenbach, 
Curtis  Thatcher,  Elizabeth  W.  Thatcher,  and 
Elizabeth  White.  .    .       .,.    .. 
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These  causes  came  regularly  on  for  hearing  this 
the  22d  day  of  August,  A.  D.  1910,  at  Lewiston,  Nez 
Perce  County,  Idaho,  in  the  courtroom  of  the  Dis- 
trict Court  of  said  Nez  Perce  County,  Idaho,  before 
Honorable  Warren  Truitt,  Special  Examiner,  here- 
tofore duly  appointed,  the  solicitors  for  the  respec- 
tive parties  being  present,  the  hearing  commencing 
at  ten  o'clock  A.  M.  of  said  day.     [331*— If] 

Whereupon  the  parties  stipulated  and  agreed  in 
open  court  as  follows:  ' 

[Stipulation  Concerning  Objections  and  Exceptions 
to  Testimony  and  Evidence,  etc.] 

The  parties  agree  that  upon  the  taking  by  com- 
plainant, before  the  Special  Examiner  heretofore 
appointed,  or  before  any  examiners  who  may  be 
hereafter  appointed,  or  before  any  person  or  persons 
who  may  be  agreed  upon  by  the  parties  to  act  in  such 
capacity,  of  any  evidence  to  be  offered  or  used  in  the 
cause  entitled.  The  United  States  of  America,  Com- 
plainant, vs.  William  F.  Kettenbach,  and  Others, 
Defendants,  in  Equity,  No.  406,  all  objections,  ex- 
ceptions and  other  proceedings  had  or  taken  upon 
behalf  of  any  of  the  defendants  in  the  causes  above 
mentioned  shall  be  held  and  deemed  to  have  been 
taken  severally  also  on  behalf  of  each  of  the  follow- 
ing named  defendants,  to  wit,  Elizabeth  W. 
Thatcher,  Curtis  Thatcher,  Elizabeth  Kettenbach, 
Elizabeth  White,  and  The  Western  Land  Company, 
a  corporation,  and  the  Clearwater  Timber  Company, 

*Page-number  of  Original  Certified  Transcript  of  Record, 
t Original  pago-nnniber  of  Testimony  as  same  appears  in  Original  Certified 
Transcript  of  Record. 
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Potlatch  Lumber  Company,  Idaho  Trust  Company, 
and  Lewiston  National  Bank,  and  the  said  defend- 
ants last  named  shall  have  the  benefit  of  all  such 
objections,  exceptions  and  proceedings  so  taken  on 
behalf  of  such  other  defendants  with  the  same  force 
and  effect  as  if  the  same  had  been  taken  severally 
for  said  last-named  defendants  by  their  respective 
solicitors  of  record  herein.     And  the  parties  further 
agree  that  if,  during  the  taking  of  any  such  evi- 
dence, the  solicitors  of  the  said  last-named  defend- 
ants, or   the    solicitor   of   any    of   said  last-named 
defendants  shall  at  any  time  be  absent  from  the 
place  where  such  evidence  is  being  taken,  then  the 
solicitor  or  solicitors  of  any  of  the  other  defendants 
present  may  take  any  proceedings  on  behalf  of  the 
defendant  or  defendants  represented  by  such  absent 
solicitor  or  solicitors  with  the  same  force  and  effect 
as  if  such  proceedings  had  been  taken  by  such  absent 
solicitor  or  solicitors. 

It  is  further  stipulated  in  open  court  by  and  be- 
tween all  the  parties  hereto  that  the  portions  of 
the  transcript  of  the  evidence  heretofore  taken  at 
the  trials  of  William  Dwyer,  William  F.  Kettenbach, 
George  H.  Kester,  and  Clarence  W.  Robnett,  and 
which  made  up  the  records  in  said  cases  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit  in  said  cases,  entitled  in 
said  appellate  court,  William  F.  Kettenbach,  George 
H.  Kester  and  William  Dwyer  vs.  [332—2]  The 
United  States,  and  numbered  1605;  William  Dwyer 
vs.  The  United  States,  numbered  1606;  and  Clarence 
W.  Robnett  vs.  The  United  States,  numbered  1607, 
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to  which  any  witness'  attention  may  be  called  and 
with  reference  to  which  any  such  witness  may  be 
interrogated  at  the  hearing  now  being  had,  shall  be 
deemed  in  evidence  with  the  same  force  and  effect 
as  though  the  stenographer  taking  such  evidence 
and  transcribing  the  same  had  testified  in  open  court 
at  the  present  hearing  that  such  transcript  was  a 
true  and  correct  statement  of  the  evidence  given  by 
any  such  witness  at  the  trials  aforesaid. 

It  is  further  stipulated  in  open  court  by  and  be- 
tween all  the  parties  hereto  that  the  portions  of  the 
transcript  of  the  evidence  heretofore  taken  at  the 
trial  of  William  F.  Kettenbach,  George  H.  Kester 
and  William  Dwyer,  in  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern 
Division,  commencing  on  Tuesday,  February  15th, 
1910,  at  Boise  City,  Idaho,  before  Honorable  Frank 
S.  Dietrich,  Judge  of  said  Court,  and  a  jury,  in  cases 
No.  605,  607,  615,  635,  and  637,  entitled  The  United 
States  of  America  vs.  William  F.  Kettenbach, 
George  H.  Kester  and  William  Dwyer,  to  which  any 
witness'  attention  may  be  called  and  with  reference 
to  which  any  such  witness  may  be  interrogated  at 
the  hearing  now  being  had,  shall  be  deemed  in  evi- 
dence with  the  same  force  and  effect  as  though  the 
stenographer  taking  such  evidence  and  transcribing 
the  same  had  testified  in  open  court  at  the  present 
hearing  that  such  transcript  was  a  true  and  correct 
statement  of  the  evidence  given  by  any  such  witness 
at  the  trials  aforesaid. 

The  purpose  of  the  last  aforesaid  stipulations  is 
to  obviate  the  necessity  of  calling  the  several  stenog- 
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raphers  who  took  the  evidence  in  open  court  in  said 
cases  in  shorthand  to  prove  the  said  records  are 
accurate  and  correct  reports  of  the  evidence  afore- 
said, and  shall  in  no  way  be  deemed  a  waiver  by  any 
of  the  parties  hereto  of  any  objection  to  any  part  of 
the  evidence  herein  referred  to,  as  to  its  compe- 
tency, relevancy  or  materiality,  made  at  the  time 
the  witnesses  are  being  interrogated  in  regard 
thereto,  at  the  present  hearing. 

And  it  is  further  agreed  that  said  stipulation  shall 
in  no  way  be  deemed  a  waiver  of  the  objection  of 
either  of  the  parties  to  these  actions  to  the  evidence 
of  any  witness  given  at  the  former  trials  herein  re- 
ferred to,  made  at  the  time  such  evidence  is  offered, 
on  the  ground  that  it  is  incompetent,  irrelevant  or 
immaterial. 

An  adjournment  was  thereupon  taken  until  to- 
morrow morning  at  ten  o'clock.     [333 — 3] 

[Proceedings  Had  August  23,  1910,  Before  Special 

Examiner.] 

On  Tuesday,  the  23d  day  of  August,  1910,  at  ten 
o'clock  A.  M.,  the  hearing  was  resumed. 

The  SPECIAL  EXAMINER.— Mr.  Gordon,  in  re- 
gard to  these  exhibits,  what  is  your  practice?  Do 
you  just  file  them  with  the  Stenographer  and  have 
them  markedi 

Mr.  GORDOlNT. — Why,  it  has  been  the  practice 
that  when  you  take  depositions  away  from  the  court, 
the  counsel  often  retain  them  and  file  them  wdth  the 
court  when  they  return  them  there  themselves ;  but 
it  would  be  agreeable  to  me  if  they  could  be  left  with 


370  The  United  States  of  America 

the  Examiner,  and  the  Examiner  forward  them  with 
the  record. 

The  SPECIAL  EXAMINEE.— The  usual  practice 
where  I  have  been  acting  in  this  capacity,  in  any 
matter  like  a  stipulation  or  anything  of  that  kind, 
I  have  marked  it  filed  as  an  Examiner  and  put  it 
right  with  the  original  files  or  papers;  but  all  ex- 
hibits have  been  identified  by  the  Stenographer  and 
retained  with  the  testimony  and  reported  right  up. 
Now,  I  don't  know  whether  that  suits  your  practice. 

Mr.  GiORDON. — ^Why  any  way  suits  me. 

The  SPECIAL  EXAMINER.— That  is  the  way 
we  have  done  in  some  cases.  I  don't  know  whether 
you  have  been  before  me  in  these  kind  of  cases  or 
not,  Mr.  Tannahill;  but  the  Stenographer  then  has 
the  entire  record. 

Mr.  TANNAHILL. — I  think  that  would  be  more 
convenient  and  more  satisfactory. 

The  SPECIAL  EXAMINER.-^Of  course,  as  Mr. 
Gordon  suggests,  where  they  are  taken  away  per- 
haps the  attorneys  might  retain  them  and  file  them 
later  on.  But  if  the  Stenographer  has  the  entire 
record  he  takes  charge  of  the  entire  record  and  is 
responsible  for  it. 

Mr.  TANNAHILL.— Yes. 

The  SPECIAL  EXAMINER.— And  if  it  is  left 
with  someone  else,  it  is  not  as  liable  to  be  kept  as 
straight  as  the  Stenographer  will  keep  it;  [334 — 4] 
and  if  that  is  satisfactory  you  can  make  that  ar- 
rangement, that  all  exhibits  be  kept  by  him,  and 
that  they  be  marked  by  him,  so  that  he  knows  what 
the  paper  is  and  just  retain  it. 
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Mr.  TANNAHILL.— Yes. 

Mr.  G^OEDON. — If  your  Honor  please,  I  make  the 
motion  that  the  witnesses  on  either  side  will  be  ex- 
cluded from  the  courtroom  during  the  hearing  and 
during  the  testimony  of  any  other  witness.  I  as- 
sume that  that  is  agreeable  to  counsel  for  the 
defendants  ? 

Mr.  TANNAHILL.— Yes. 

The  SPECIAL  EXAMINER.— Well,  that  being 
the  usual  proper  order  in  a  case  where  it  is  desired, 
why  the  witnesses  will  take  notice  that  all  witnesses 
who  are  to  appear  in  this  case  will  be  excluded  from 
the  courtroom,  and  will  be  called  by  an  officer  when- 
ever they  are  required.  They  can  keep  themselves 
within  distance  just  about  the  courtroom  here  and 
then  whenever  you  are  wanted  an  officer  will  call 
you. 

Mr.  GORDON. — I  will  ask  all  witnesses  to  keep 
themselves  in  readiness  outside  where  they  can  be 
called. 

The  SPECIAL  EXAMINER.— There  is  another 
matter:  Mr.  McLain  is  the  regular  Court  Reporter, 
and  I  suppose  sometimes  in  having  new  reporters 
you  have  them  sworn.  Do  you  want  to  have  that 
done"?    Do  you  care  to  have  the  oath  administered? 

Mr.  GORDON.- Why,  I  understand  that  Mr. 
Hamer  is  also  a  regular  court  reporter;  but  it  is 
agreeable  to  me  that  both  of  them  take  the  testi- 
mony without  being  sworn. 

Mr.  TANNAHILL.— That  is  satisfactory. 

The  SPECIAL  EXAMINER.— Well,  that  is  per- 
fectly satisfactory,  and  the  record  will  show  that. 
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It  was  stipulated  and  agreed  by  and  between 
counsel  for  the  respective  parties  that  the  testimony 
to  be  taken  at  this  hearing  shall  be  taken  down  in 
shorthand  by  Charles  W.  McClain  and  Daniel 
Hamer,  and  that  the  same  shall  be  by  them  tran- 
scribed into  longhand,  or  typewriting,  [335 — 5] 
and  that  it  shall  not  be  necessary  to  have  the  same 
read  over  to  or  signed  by  the  various  witnesses  who 
may  testify  herein. 

The  following  stipulation  was  presented  and 
agreed  to  in  open  court: 

In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division, 

IN  EQUITY.— Nos.  388-406-407. 

THE  UNITED  STATES  OF  AME'RICA, 

Complainant, 

vs. 

WILLIAM  P.  KETTENBACH  and  Others, 

Defendants. 

Stipulation  [Concerning  Testimony  and  Evidence]. 

WHEREAS,  Special  Examiners  heretofore  have 
been  appointed  by  the  Court  to  take  and  hear  the  tes- 
timony in  all  of  the  above-entitled  causes,  and  each 
of  said  causes  charge  conspiracy  to  defraud  the 
United  States  of  certain  of  its  timber  lands,  and  the 
Bill  of  Complaint  in  each  of  said  causes  specifically 
describes  the  several  tracts  of  land  sought  to  be  re- 
covered by  the  Government,  and  refers  to  the  sev- 
eral patents  sought  to  be  cancelled; 

With  the  view  of  speeding  said  causes  to  a  hear- 
ing, and  for  the  purpose  of  economy  in  the  taking 
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of  the  testimony  in  said  causes,  and  making  of  the 
record  in  the  same  for  the  Court,  it  is  hereby  stipu- 
lated and  agreed  by  and  between  the  respective  par- 
ties to  the  above-entitled  causes  that  the  testimony 
of  all  of  the  witnesses  of  all  the  parties  to  the  said 
causes  produced  and  taken  before  said  examiners 
heretofore  appointed,  or  before  any  examiners  or 
persons  hereafter  appointed  by  said  Court,  or  agreed 
upon  between  the  parties  to  these  causes  to  act  in 
such  capacity  in  all  of  said  causes  shall  be  consid- 
ered as  having  been  taken  in  each  and  all  of  said 
causes,  and  shall  go  to  make  up  the  record  in  each 
and  all  of  said  causes,  with  the  same  force  and  effect 
as  though  said  causes  were  consolidated,  subject, 
however,  to  the  defendants'  objection  made  at  the 
time  of  the  introduction  of  any  evidence  so  offered 
that  the  same  is  incompetent,  irrelevant  and  imma- 
terial. 

It  is  further  stipulated  by  and  between  the  par- 
ties to  said  causes  [336 — 6]  that  the  evidence  of- 
fered by  and  on  behalf  of  any  of  said  parties  in  any 
of  said  causes  shall  be  considered  as  offered  and  re- 
ceived in  evidence  in  all  of  said  causes  unless  at  the 
time  of  the  offering  of  said  evidence  the  party  so 
offering  the   same   shall  specifically  specify   as  to 
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which  of  said  causes  the  same  is  offered. 

(Signed:)    PEYTON  GORDON^ 
Special  Assistant  to  the  Attorney  Greneral,  Solicitor 
for  Complainant. 

JAMES  E.  BABB, 
Solicitor  for  Lewiston  National  Bank,  Idaho  Trust 
Company,   Potlatch  Lumber  Company,   Clear- 
water Timber  Company,  Frank  W.  Kettenbach, 
Defendants. 

GEO.  W.  TANNAHILL, 
Solicitor  for  William  F.  Kettenbach,  George  H.  Kes- 
ter,  William  Dwyer,  Elizabeth  White,  Edna  P. 
Kester,  Martha  E.  Hallett,  Kittie  E.  Dwyer, 
Defendants. 

MORGAN  &  MORGAN, 
Solicitors  for  Western  Land  Company,  Defendant. 

EUGENE  A.  COX, 
Solicitor  for  Elizabeth  Kettenbach,  Curtis  Thatcher, 
Elizabeth  W.  Thatcher,  and  Elizabeth  White, 
Defendants. 

[Testimony  of  Guy  L.  Wilson,  for  Complainant.] 

GUY  L.  WILSON,  a  witness  called  in  behalf  of 
the  complainant,  being  first  duly  sworn,  testified  as 
follows,  to  wit: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Guy  L.  Wilson,  is  it? 

A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Wilson?     [337 — 7] 

A.  Clarkston. 

Q.  In  the  State  of  Washington? 

A.  Yes,  sir. 
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Q.  How  long  have  you  resided  in  Clarkston? 

A.  Ten  years. 

Q.  Are  you  married"?        A.  Yes,  sir. 

Q.  Of  what  does  your  family  consist? 

A.  My  wife  and  little  girl. 

Q.  How  long  have  you  been  married? 

A.  Eight  years. 

Q.  What  was  your  occupation  in  April,  1904? 

A.  Electrician. 

Q.  And  are  you  following  the  same  vocation  now? 

A.  Yes,  sir. 

Q.  Were  you  working  for  wages  in  1904? 

A.  Yes,  sir. 

Q.  And  what  was  your  salary  at  that  time? 

A.  $75.00  a  month  at  that  time. 

Q.  And  were  you  working  for  the  same  concern 
by  which  you  are  employed  now?        A.  Yes,  sir. 

Q.  And  that  is  the  Lewiston-Clarkston — 

A.  Improvement  Company. 

Q.  Mr.  Wilson,  I  show  you  Timber  and  Stone 
Land  Sworn  Statement  dated  April  25th,  1904, 
signed  Guy  L.  Wilson,  and  ask  you  if  that  is  your 
signature  to  that  paper?        A.  Yes,  sir. 

Q.  And  whether  you  filed  the  same  in  the  land 
office  at  Lewiston  about  the  date  it  bears? 

A.  Yes,  sir.     [338—8] 

Q.  I  show  you  also  the  Non  Mineral  Affidavit  of 
Guy  L.  Wilson,  dated  the  same  date,  and  ask  you  if 
that  is  your  signature  to  that  paper  ?        A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  Guy  L.  Wilson, 
dated  July  13th,  1904,  signed  Guy  L.  Wilson,  and 
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ask  you  if  that  is  your  signature  to  that  paper? 

A.  Yes,  sir. 

Q.  The  paper  last  identified  was  the  testimon}^ 
that  you  gave  on  final  proof?        A.  Yes,  sir. 

Q.  I  show  you  the  cross-examination  of  Guy  L. 
Wilson  at  the  final  proof,  and  ask  you  if  that  is  your 
signature  to  that  paper?        A.  Yes,  sir. 

Q.  I  show  you  the  Receiver's  Receipt,  dated  July 
13th,  1904,  and  the  Register's  Certificate,  of  the 
same  date,  issued  by  those  officials  at  the  Lewiston 
land  office  to  Guy  L.  Wilson,  and  ask  if  those  pa- 
pers were  issued  to  you  the  date  they  bear? 

A.  Yes,  sir. 

Q.  Mr.  Wilson,  who  first  spoke  to  you  about  tak- 
ing up  a  timber  claim?        A.  My  father-in-law. 

Q.  And  what  was  your  father-in-law's  name? 

A.  David  Justice. 

Q.  And  did  he  at  that  time  reside  at  Clarkston, 
Washington?        A.  Yes,  sir. 

Q.  And  did  you  live  with  him?        K.  No,  sir. 

Q.  Is  Mr.  David  Justice  alive  now?        A.  No,  sir. 

Q.  Was  this  conversation  you  had  with  Mr.  Jus- 
tice brought  about  [339 — 9]  by  yourself,  or  did  he 
suggest  it  to  you? 

Mr.  TANNAHILL.— If  the  Court  please,  we  de- 
sire to  object  to  any  conversation  with  David  Jus- 
tice, on  the  ground  that  it  is  incompetent,  irrelevant 
and  immaterial,  hearsay,  not  the  best  evidence,  and 
the  defendants  cannot  be  )x)und  by  it;  and  we  de- 
sire to  object  to  any  evidence  in  relation  to  the  en- 
tryman's  timber  claim  as  the  same  applies  to  case 
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No.  388  and  407,  upon  the  ground  that  it  is  irrele- 
vant, incompetent  and  immaterial,  and  that  it  does 
not  tend  to  prove  or  disprove  any  of  the  issues  in 
either  of  those  causes. 

Mr.  GORDON. — My  last  question  was  merely  pre- 
liminary. 

Mr.  TANNAHILL. — Very  well.  Then  we  desire 
that  this  same  objection  go  to  all  the  witness'  evi- 
dence, in  order  to  avoid  the  necessity  of  repeating 
it — this  last  objection. 

The  SPECIAL  EXAMINER.— Yes.  The  Sten- 
ographer can  make  that  entry  there,  showing  that 
the  objection  will  apply  to  other  similar  testimony. 

The  last  question  w^as  thereupon  repeated  by  the 
Reporter. 

WITNESS.— He  had  talked  to  me  about  it. 

Mr.  GORDON.— Q.  Do  you  know  Mr.  William 
Dwyer,  one  of  the  defendants  in  this  case? 

A.  Yes,  sir. 

Q.  Did  you  ever  talk  with  him  about  taking  up  a 
timber  claim  before  you  filed  on  one? 

A.  Yes,  sir. 

Q.  Where  was  that  conversation? 

A.  In  his  house. 

Q.  Where  is  his  house  ? 

A.  At  that  time  it  was  in  Clarkston. 

Q.  And  how  long  was  it  prior  to  the  making  of 
the  application  to  enter  one  of  these  claims? 
[340—10] 

A.  It  must  have  been  four  or  five  months. 

Q.  What  was  said  at  that  conversation? 
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A.  I  went  up  there  to  see  Mm  about  getting  this 
land,  or  taking  a  claim  and  to  make  arrangements 
to  get  the  money  to  prove  up  with. 

Q.  I  can't  hear  you. 

A.  To  make  arrangements  to  get  the  money  to 
prove  up  with. 

The  SPECIAL  EXAMINER.— Speak  just  a 
little  louder,  Mr.  Wilson. 

Mr.  GORDON. — Q.  Now,  what  arrangement  did 
you  go  there  to  make  with  Mr.  Dwyer  about  getting 
the  money  to  prove  up  with  ? 

Mr.  TANNAHILL.— We  object  to  that  upon  the 
ground  that  it  is  not  the  best  evidence.  The  witness 
should  be  asked  to  state  what  was  said  between  him- 
self and  Mr.  Dwyer. 

Mr.  GORDON. — Answer  the  question,  please. 

A.  I  went  to  see  him  to  get  him  to  locate  me  on  a 
claim,  and  see  if  he  could  procure  the  money  for  me 
to  prove  up  with. 

Q.  Was  Mr.  Dwyer  in  the  business  of  furnishing 
people  money  with  which  to  prove  up  on  timber 
claims  ? 

A.  I  don't  know.     He  was  a  locator. 

Q.  Well,  what  was  said  by  Mr.  Dwyer  when  you 
saw  him  on  that  occasion? 

A.  He  said  he  thought  he  could  borrow  the  money 
for  me  and  get  a  claim  in. 

Q.  Was  that  all  that  was  said? 

A.  He  said  that  I  would  have  to  pay  him  for  locat- 
ing me  on  the  timber  claim,  and  he  told  me  about 
what  the  claim  would  be  worth.     That's  about  all 
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that  I  can  remember  that  was  said  there. 

Q.  What  did  he  tell  you  the  claim  would  be  worth  ? 

A.  Well,  he  said  that  after  expenses  would  be  paid 
and  I  had  paid  him  for  locating  it  would  probably 
be  worth  $150.00  to  me. 

Q.  Is  that  the  expression  that  he  made  ?   [341 — 11] 

A.  As  near  as  I  can  remember  it. 

Q.  Did  Mr.  Dwyer  tell  you  that  he  would  pay  all 
your  expenses,  and  that  there  would  be  $150.00  in  it 
for  you'? 

Mr.  TANNAHILL.— We  object  to  that  as  leading 
and  suggestive. 

WITNESS.— He  told  me  that— 

Mr.  GORDON. — Answer  the  question  yes  or  no. 

A.  Well,  I  can't  answer  it  yes  or  no  and  answer 
it  as  I  want  to. 

Q.  Please  read  the  question  again. 

The  SPECIAL  EXAMINER.— Just  read  the 
question  over,  and  if  you  can  answer  by  yes  or  no, 
witness,  you  should  do  that,  and  then  if  you  want 
to  make  any  explanation  after  having  answered  the 
question  it  is  all  right  to  do  so ;  but  if  it  is  a  question 
that  you  can  answer  by  yes  or  no  of  course  it  is  the 
proper  thing  to  answer  that  way.  It  makes  a  better 
record. 

WITNESS.— Then  if  you  will  ask  the  question 
again. 

The  last  question  was  repeated  by  the  Reporter. 

WITNESS. — No;  I  don't  remember  it  just  that 
way — after  expenses  were  paid  and  the  timber  was 
sold  that  I  would  get  about  that  much. 
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Mr.  GORDON.— Q.  That  was  the  first  conversa- 
tion you  had  with  him? 

A.  Yes,  sir,  as  near  as  I  can  remember. 

Q.  Wasn't  Mr.  Dwyer  to  furnish  all  the  expenses? 

Mr.  TANNAHILL. — The  same  objection,  upon 
the  ground  that  it  is  leading  and  suggestive. 

WITNESS.— Yes,  sir. 

Mr.  GORDON. — Q.  He  was  to  pay  your  expenses 
of  going  to  the  timber,  was  he  not? 

A.  Yes,  sir. 

Q.  And  pay  jouv  filing  fee  ? 

A.  No;  I  don't  know  as  I  remember  anj^thing  be- 
ing said  about  that.     [342 — 12] 

Q.  Well,  was  the  expression  to  pay  all  your  ex- 
penses?       A.  Yes,  sir. 

Q.  And  that  was  before  you  ever  went  to  view  the 
land?        A.  Yes,  sir. 

Q.  And  what  were  3^ou  to  do  with  the  land  to  get 
this  $150.00?        A.  I  was  to  sell  it. 

Q.  Who  were  you  to  sell  it  to? 

A.  Well,  I  didn't  know  at  that  time.  - 

Q.  Who  was  to  control  the  negotiations  for  the 
sale? 

A.  Well,  I  suppose  Mr.  Dwyer  was  to  sell  it  for  me. 

Q.  Why  did  you  wait  for  four  months  after  that 
conference  with  Mr.  Dwyer  before  you  went  to  view 
the  timber? 

A.  I  think  that  the  timber  wasn't  open  for  entry 
at  that  time. 

Q.  How  long  after  that  conversation  you  have  re- 
lated was  it  that  you  went  into  the  timber? 
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A.  I  would  just  like  to  correct  that  other  answer. 
I  think  that  we  went — it  was  after  that;  it  was  in 
two  or  three  weeks,  probably,  that  we  went  to  look  at 
the  timber. 

Q'.  Well,  was  there  any  reason  why  you  didn't  go 
the  next  day? 

A.  No,  sir,  no  particular  reason. 

Q.  Who  notified  you  at  the  time  you  were  to  go  to 
view  this  timber? 

A.  Well,  I  think  my  father-in-law  told  me,  and 
Mr.  Dwyer  told  me. 

Q.  Who  arranged  for  the  party — who  made  up  the 
party  ? 

A.  Mr.  Dwyer  was  taking  the  party  up  there. 

Q.  And  did  he  tell  you  that  on  a  certain  day  that 
he  would  take  you  into  the  timber? 

A.  He  told  me  he  was  going  and  if  I  wanted  to 
go  I  could  go.  He  told  me  he  was  going,  and  if  I 
cared  to  go  I  could  go. 

Q.  How  long  was  that  before  you  went? 

A.  Well,  I  couldn't  say.     [343—13] 

Q.  Was  it  the  day  before,  or  the  night  before,  or 
how  long? 

A.  Well,  it  was  within  a  day  or  two. 

Q.  Well,  now,  please  state  the  circumstances  and 
the  facts  that  transpired  on  that  trip,  who  was  of  the 
party,  etc. 

A.  There  was  me,  my  mother-in-law  and  father- 
in-law. 

Q.  Well,  now,  name  those. 

A.  Mr.  and  Mrs.  Justice  and  Mr.  O'Brien. 
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Q.  What  Mr.  O'Brien? 

A.  Mr.  O'Brien  that  lives  in  Clarkston,  and  Mr. 
Hopper,  and  myself. 

Q.  Now,  Mrs.  Justice,  is  it  Mrs.  Frances  Justice  ? 

A.  Yes,  sir. 

Q.  And  what  is  her  name  now? 

A.  Mrs.  Clausen. 

Q.  How  do  you  spell  that? 

A.  C-1-a-u-s-e-n. 

Q.  Where  did  you  go  from  Lewiston  to  view  the 
timber?        A.  We  went  up  by  Pierce  City. 

Q.  Now,  tell  how  you  got  there.  You  didn't  walk 
— just  please  tell  what  happened.  Don't  make  me 
ask  all  these  questions. 

A.  We  got  on  the  train  and  went  to  Orofino  and 
stayed  there  that  night,  and  then  we  took  horses  and 
we  went  to  Pierce  City  the  next  day,  and  the  next  day 
we  went  out  to  this  timber,  and  that  was  about  twelve 
miles,  or  quite  a  long  way,  I  couldn't  tell  exactly  how 
far  it  was,  and  we  went  out  there,  and  we  was  there 
some  time,  a  couple  of  hours,  probably,  and  then  we 
went  back  to  Pierce  City. 

Q.  Did  you  pay  any  railroad  fare? 

A.  No,  sir. 

Q.  Did  you  pay  any  hotel  trip  on  that  excursion  ? 

A.  No,  sir. 

Q.  — any  hotel  bill  on  that  excursion?     [344 — 14] 

A.  No,  sir. 

Q.  Did  you  pay  for  the  use  of  the  team  driving 
from  Pierce?        A.  No,  sir. 

Q.  Did  you  make  any  arrangements  for  the  team, 
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or  was  it  there  in  waiting  ? 

A.  No,  sir;  I  didn't  make  any  arrangements  at  all. 

Q.  Who  did  you  see  when  you  got  out  into  the 
timber  ? 

A.  A  man  there  by  the  name  of  Mr.  Bliss  was  the 
only  one  I  saw. 

Q.  Did  Mr.  Dwyer  go  with  you  "^        A.  Yes,  sir. 

Q.  Did  he  leave  Lewiston  with  you? 

A.  Yes,  sir. 

Q.  And  did  you  stop  at  his  camp  up  in  the  timber  ? 

A.  Yes,  sir. 

Q.  Over  night?        A.  No,  sir. 

Q.  How  far  was  the  claim  on  which  you  were  lo- 
cated from  Mr.  Dwyer 's  cabin? 

A.  I  don't  know. 

Q.  Were  you  at  the  cabin  ?        A.  Yes,  sir. 

Q.  Did  you  ever  go  to  the  claim? 

A',  I  suppose  that  I  rode  through  it  when  I  was 
going  in  there. 

Q.  Well,  why  did  you  suppose  that  ? 

A.  Well,  I  knew  that  that  was  the  timber,  or  sup- 
posed it  was  the  timber.  Mr.  Dwyer  said  that  was 
the  timber  we  were  to  file  on. 

Q.  You  drove  through  how  much  timber? 

A.  Well,  it  was  all  timber,  but  then  this  was  within 
I  guess  a  couple  of  miles  of  his  claim. 

Q.  And  did  he  point  out  any  particular  claim? 

A.  I  don't  remember  of  any.     [345 — ^15] 

Q.  Did  he  just  point  out  to  the  forest  and  sav 
*'This  is  the  timber  on  which  you  are  going  to  file 
your  location"? 
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A.  Well,  I  don't  remember  exactly  what  was  said 
there  at  that  time. 

Q.  Mr.  Wilson,  don't  you  remember  that  you 
never  did  go  to  view  that  timber  claim  on  which  you 
filed? 

A.  Not  any  more  than  I  have  told  you. 

Q.  Do  you  remember  whether  or  not  Mr.  Dwyer 
stood  in  his  cabin  and  waved  his  hand  out  towards 
some  timber  and  said  that  was  the  timber  upon  which 
you  were  going  to  file? 

A.  No,  I  can't  say  that  I  remember  that. 

Q.  Then  you  returned  to  Lewiston  ? 

A.  Yes,  sir ;  I  returned  to  Pierce,  and  then  to  Oro- 
fino,  and  then  to  Lewiston. 

Q.  And  you  paid  none  of  your  expenses  coming 
back  either?        A.  No,  sir. 

Q.  And  it  was  several  months  after  you  returned 
to  Lewiston  before  you  filed  on  this  land? 

A.  Yes,  sir ;  it  was  the  following  spring  I  filed. 

Q.  Who  advised  you  of  the  time  that  you  were  to 
file  on  this  timber? 

A.  Mr.  Dwyer  told  me  that  there  was  a  line-up  in 
the  land  office,  and  if  I  wanted  to  file  to  get  in  line. 

Q.  Did  he  just  make  the  statement  ''ii  you  want 
to  file  to  get  in  line";  or  did  he  tell  you  to  get  in  line 
and  file? 

A.  Well,  I  don't  remember  just  exactly;  but  that 
was  the  substance  of  what  he  told  me. 

Q.  Did  you  have  any  arrangement  with  Mr.  Dwyer 
before  you  went  to  the  timber  as  to  the  payment  of 
a  locating  fee? 
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A.  He  told  me  I  would  have  to  pay  him  $100.00  to 
locate  me. 

Q.  Did  he  tell  you  that  before  he  went  to  the  tim- 
ber?       A.  Yes,  sir.     [346—16] 

Q.  Did  he  tell  you  that  he  would  furnish  you  that 
$100.00?        A.  No,  sir,  I  don't  think  he  did. 

Q.  He  was  to  furnish  all  the  money,  though? 

A.  Yes,  sir. 

Q.  And  you  felt  that  you  had  obligated  yourself 
to  pay  that  $100.00?        A.  Well,  I  suppose  I  would. 

Q.  Now,  don't  say  suppose.  Answer  the  question 
directly,  please. 

Mr.  TANNAHILL.— We  object  to  that.  The 
witness  is  answering  his  questions,  and  answering 
them  fully,  and  counsel  has  no  right  to  make  any 
such  remarks  as  that  to  the  witness. 

Mr.  GORDON. — I  have  a  right  to  make  just  such 
remarks  as  that.  I  asked  him  for  a  direct  answer, 
and  he  said  ^'I  suppose,"  and  I  want  a  direct  answer. 

WITNESS.— Yes,  sir. 

Q.  You  say  that  is  your  understanding  ? 

A.  Yes,  sir,  that  is  my  understanding. 

Q.  You  felt  under  obligations  to  pay  him  that 
$100.00?        A.  Yes,  sir. 

Q.  Who  arranged  for  the  preparation  of  this 
sworn  statement  that  you  filed  in  the  land  office  ? 

A.  The  filing  papers? 

Q.  Yes. 

A.  Why,  they  were  made  out  in  Mr.  Smith's  office. 

Q.  In  Mr.  I.  N.  Smith's  office? 

A.  Yes,  sir. 
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Q.  My  question  was,  who  arranged  with  Mr.  Smith 
for  the  preparation  of  those  papers? 

A.  I  don't  know. 

Q.  Did  you  make  any  arrangement  with  him? 
[347—17]         A.  No,  sir. 

Q.  How  did  you  know  that  Mr.  Smith  was  prepar- 
ing those  papers  for  you? 

A.  Well,  I  couldn't  tell  you  now. 

Q.  Did  you  go  to  Mr.  Smith's  office  to  get  them? 

A.  Yes,  sir. 

Q.  Who  told  you  to  go  there? 

A.  Well,  I  don't  know  now  who  did  tell  me. 

Q.  Didn't  Mr.  Dwyer  tell  you  to  go  there  and  get 
those  papers?        A.  I  couldn't  say. 

Q.  Somebody  told  you  to  go  there  and  get  them, 
didn't  they?        A.  Yes,  sir. 

Q.  Did  you  pay  Mr.  Smith  any  fee  for  preparing 
those  papers?        A.  No,  sir. 

Q.  Mr.  Smith's  office  was  in  the  same  building  as 
the  land  office  was  at  that  time,  was  it  not? 

A.  Yes,  sir. 

Q.  On  the  same  floor  as  the  land  office  ? 

A.  Yes,  sir. 

Q.  And  you  took  the  papers  from  Mr.  Smith's  of- 
fice and  went  immediately  to  the  land  office  to  file 
them? 

A.  Yes,  sir,  the  same  day.     I  don't  know  that — 

Q.  Well,  I  didn't  mean  to  use  the  expression  *  im- 
mediately." Did  you  see  Mr.  Dwyer  in  the  build- 
ing in  which  the  land  office  and  Mr.  Smith's  office 
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was,  just  after  you  received  those  papers  from  Mr. 

Smith? 

A.  Yes;  I  think  he  was  there  that  day. 

Q.  Did  he  go  with  you  to  the  land  office  when  you 
filed  the  papers? 

A.  Well,  I  couldn't  say  whether  he  was  in  the 
land  office  or  not. 

Q.  Where  did  you  get  the  filing  fee  that  you  paid 
in  the  land  [348 — 18]  office  when  you  filed  your 
sworn  statement  and  the  other  original  papers? 

A.  Mr.  Dwyer  gave  me  the  papers. 

Q.  Gave  j^ou  what? 

A.  The  papers.     I  didn't  quite  catch  the  question. 

The  SPECIAL  EXAMINER.— Just  repeat  the 
question. 

The  Reporter  thereupon  repeated  said  question. 

WITNESS.— Mr.  Dwyer  gave  that  to  me. 

Mr.  GORDON.— Q.  Gave  you  what? 

A.  The  fee. 

Q.  Did  he  give  you  the  papers  too  ? 

A.  No,  sir ;  I  think  I  had  gotten  the  papers  of  Mr. 
Smith — I  am  not  sure,  though. 

Q.  Had  you  just  gotten  them  when  he  gave  you  the 
filing  fee  ? 

A.  Well,  I  got  them  that  same  day,  I  don't  know 
just  how  long. 

Q.  Well,  you  didn't  intend  to  pay  the  filing  fee, 
did  you?        A.  No,  sir,  I  don't  think  so. 

Q.  And  you  went  to  Mr.  Smith's  office  and  got  the 
papers  and  waited  for  Mr.  Dwyer  to  give  you  the 
money  to  pay  the  filing  fee,  didn't  you? 
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A.  Yes,  sir. 

Q.  How  much  was  that  fee? 

A.  I  can't  tell  you — somewheres  about  $16.00  or 
$17.00,  I  think. 

Q.  How^  long  did  you  remain  at  the  land  office  be- 
fore you  filed  those  papers? 

A.  I  was^ —    Eemain  at  the  land  office? 

Q.  At  the  land  office?        A.  I  don't  know. 

Q.  How  long  before  the  day  that  you  could  file 
those  papers,  that  the  land  was  open  to  entry,  was  it 
that  you  went  to  the  land  [349 — 19]  office  and 
formed  yourself  in  line? 

A.  It  was  about  a  week,  I  think. 

Q.  How  many  people  were  in  the  line  when  you 
arrived  there  ? 

A.  There  must  have  been  15  or  20. 

Q.  You  were  employed  at  that  time,  were  you  not  ? 

A.  Yes,  sir. 

Q.  How  long  did  you  remain  in  the  line? 

A.  Not  so  very  long — an  hour  and  a  half  a  day, 
possibly. 

Q.  Did  you  when  you  went  there  intend  to  remain 
in  the  line  the  seven  days? 

A.  No,  sir — I  couldn't.  I  was  working;  I  couldn't 
stay  there. 

Q.  Well,  did  you  make  any  arrangements  with 
somebody  to  hold  your  place  ?        A.  Yes,  sir. 

Q.  Who  suggested  that  to  you? 

A.  Well,  I  think  Mr.  Dwyer  told  me  if  1  wanted  to 
hold  my  place  that  I  would  have  to  get  somebody 
else,  or  I  would  have  to  get  someone  else  to  stay  there 
in  line. 
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Q.  Did  you  get  someone  or  did  Mr.  Dwyer  get 
someone  ?        A.  I  got  someone. 

Q.  Who  held  your  place,  or  who  held  your  posi- 
tion?       A.  Mr.  Case. 

Q.  Well,  he  held  your  place  for  several  days,  did 
he?        A.  Yes,  sir. 

Q.  But  where  did  you  go  to  procure  the  services  of 
Mr.  Case  to  hold  your  position? 

A.  Why,  he  was  staying  at  my  place  at  that  time, 
and  of  course  I  went  home  and  got  him. 

Q.  Who  held  your  place  in  line  while  you  went 
home?        A.  Well,  I  don't  know  as  anybody  did. 

Q.  Was  there  any  arrangement  made  between  you 
and  Mr.  Dwyer  as  [350 — 20]  to  who  should  pay 
for  the  services  of  Mr.  Case  ? 

A.  No,  I  can't  say  positively  now  just  about  that. 
I  paid  him  in  the  end. 

Q.  You  did  what? 

A.  I  paid  him  in  the  end. 

Q.  Well,  who  paid  him  in  the  beginning? 

A.  Mr.  Dwyer  paid  him,  and  I  paid  Mr.  Dwyer. 

Q.  Mr.  Dwyer  gave  you  a  check  for  that  purpose, 
didn't  he?        A.  Yes,  sir. 

Q.  Of  fourteen  dollars  and  something  ? 

A.  I  think  it  was  $14.00. 

Q.  That  was  how  much  a  day?        A.  $2.00  a  day. 

Q.  After  the  filing  of  your  papers  in  the  land  office 
did  vou  have  anv  conversation  with  Mr.  Dwver  as 
to  the  final  proof  money  ? 

Mr.  TANNAHILL.— We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial. 
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WITNESS. — I  must  have  had  a  conversation,  but 
I  don't  remember  now  just  what  it  was. 

Mr.  GORDON.— Q.  Well,  did  he  come  to  see  you 
with  the  money  when  it  came  time  to  make  proof,  or 
did  you  go  to  see  him  ? 

A.  Well,  I  met  him  in  the  land  office,  in  Mr. 
Smith's  office,  and  got  the  money,  but  I  don't  remem- 
ber just  how  I  happened  to  go  there.  Of  course,  T 
know  somebody  must  have  told  me,  but  I  don't 
remember  just  when  it  was  or  any  of  the  particulars 
about  it. 

Q.  Had  Mr.  Smith  ever  attended  to  any  business 
for  you'? 

A.  No,  sir,  not  outside  of  making  those  papers. 

Q.  And  you  didn't  procure  him  to  do  that? 

A.  No,  sir. 

Q.  And  was  there  any  arrangement  that  you 
should  go  to  Mr.  [351 — 21]  Smith's  office  to  meet 
Mr.  Dwyer  to  get  the  money  to  make  final  proof  ? 

A.  None  that  I  know  of. 

Q.  Well,  how  did  you  happen  to  go  there,  tlien? 

A.  Well,  I  expect  Mr.  Dwyer  told  me  to  meet  him 
there,  or  something  like  that.     I  am  not — 

Q.  Had  you  any  talk  with  Mr.  Dwyer,  prior  to  the 
day  of  making  final  proof,  about  the  final  proof 
money  ?        A.  Prior  to  the  day  % 

Q.  Yes  %        A.I  don 't  remember  of  any. 

Q.  Do  you  remember  of  an  occasion  of  Mi*.  Dwyer 
coming  to  your  house  with  his  wife  to  see  you  about 
the  final  proof? 

A.  Mr.  Dwyer  and  his  wife  were  there  at  one  time, 
yes,  sir. 
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Q.  And  don't  you  know  that  he  came  to  see  you  for 
that  purpose  ? 

A.  Well,  I  can't  recall  just  exactly.  I  know  he 
came  there  to  see  me,  but  I  don't  remember  all  that 
was  said.  I  don't  know  whether  that  was  mentioned 
or  not. 

Q.  Do  you  remember  anything  that  was  said  on 
that  occasion "? 

A.  No,  I  don't  know  as  I  can.  I  don't  know  as  I 
remember  it  now. 

Q.  Do  you  remember  that  Mr.  Dwyer  and  his  wife 
drove  up  there  one  evening,  shortly  before  the  time 
you  made  final  proof,  and  were  waiting  when  you 
came  home  from  your  work?        A.  Yes,  sir. 

Q.  And  do  you  remember  whether  or  not  Mr. 
Dwyer  told  you  he  had  come  to  see  you  and  talk  with 
you  about  the  questions  that  you  were  to  answer  in 
making  your  final  proof? 

Mr.  TANNAHILL. — We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial ;  and  we  desire  that 
this  same  objection  go  to  all  of  the  examination  of 
the  witness  relative  to  the  final  proof  or  any  ques- 
tions in  relation  to  the  making  of  the  final  proof. 

WITNESS. — I  remember  Mr.  Dwyer  coming 
there  and  we  had  a  conversation,  [352 — 22]  but  I 
don't  know — I  couldn't  say  positive  what  that  con- 
versation was  now. 

Mr.  GORDON.— Q.  Do  you  know  what  it  per- 
tained to — what  was  discussed? 

A.  It  pertained  something  to  answering  questions, 
but  I  couldn't  recall  the  conversation. 
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Q.  Do  you  remember  whether  he  went  over  the 
questions  that  you  were  to  answer,  as  to  where  you 
Avere  to  get  the  money,  or  where  you  got  the  money 
to  make  this  final  proof? 

A.  I  remember  going  over  the  questions,  I  don't 
remember  just  all  of  them.  I  don't  know  just  what 
was  said  there. 

Q.  Well,  tell  as  much  of  it  as  you  can  remember. 

A.  I  remember  of  him  being  there  and  telling  me 
how  I  might  answer  some  of  the  questions. 

Q.  Now,  what  questions  did  he  tell  you  how  you 
should  answer? 

A.  Well,  he  told  me  something  about  answering 
where  I  got  the  money  and  how  long  I  had  had  it, 
and  I  think  that's  about  all  that  I  remember. 

Q.  What  did  he  tell  3^ou  to  sa}^  about  it  ? 

A.  Well,  as  near  as  I  can  remember  he  told  me — 
of  course,  I  had  borrowed  this  money,  and  the  money 
was  mine,  and  to  say  it  was  mine. 

Q.  Is  that  what  he  told  you  to  say  ? 

A.  That  is  as  near  as  I  can  remember. 

Q.  Now,  when  Mr.  Dwyer  had  paid  you  that  visit 
why  you  hadn't  gotten  the  money  at  that  time,  had 
you?        A.  No,  sir. 

Q.  Who  was  present  at  that  conversation  besides 
yourself  and  Mr.  Dwyer?        A.  My  wife  was  all. 

Q.  Mrs.  Dwyer  was  present? 

A.  Yes,  sir,  Mrs.  Dwyer  was  there.     [353 — 23] 

Q.  Now,  do  you  remember  whether  there  was  an}^- 
thing  said  at  that  conversation  relative  to  what  you 
should  say  as  to  whether  or  not  you  had  an  agree- 
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ment  to  sell  that  land"? 

A.  No,  sir,  I  don't  remember  anything  about  that. 

Q.  You  have  no  remembrance  whatever? 

A.  Not  of  that,  no,  sir. 

Q.  Do  you  remember  whether  he  argued  the  ques- 
tion with  you  that  you  could  conscientiously  say  that 
you  didn't  have  an  agreement  because  it  wasn't  in 
writing — merely  a  verbal  agreement  between  you 
and  him? 

A.  Mr.  Dwyer  told  me  some  time  or  other  in  our 
discussions  that  I  had  no  agreement  with  him,  but  I 
don't  know  w^hether  at  that  time  he  did  or  not. 

Q.  Now,  what  brought  up  the  contention  whether 
or  not  you  had  an  agreement  with  him  ? 

A.  Probably  it  must  have  been  how  I  was  to  an- 
swer the  questions,  likely,  in  the  land  office. 

Q.  Do  you  remember  of  him  telling  you  that  you 
didn't  have  an  agreement  with  him  because  it  wasn't 
in  writing? 

A.  No,  I  can't  say  that  I  remember  it  just  that 
way. 

Q.  Do  you  remember  asking  him  whether  or  not 
you  would  have  to  perjure  yourself? 

A.  Yes,  sir,  I  think  I  asked  him  that  question. 

Q.  And  that  he  told  you  no,  or  words  to  that  effect ; 
that  it  wasn't  an  agreement  because  it  was  a  mere 
verbal  arrangement  between  you  and  him,  and  that 
nobody  knew  anything  about  it  but  you  and  him  ? 

Mr.  TANNAHILL.— We  object  to  that  as  leading 
and  suggestive,  and  irrelevant  and  immaterial. 

WITNESS.— No,  sir.     I  remember  of  him  telling 
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me  that  there  was  no  agreement ;  but,  as  I  said  before, 
I  don't  remember  whether  it  was   at   that  time   or 
some  other  time. 

Mr.  GORDON. — Q.  Do  you  remember  how  he 
argued  why  you  had  no  agreement  ?     [354 — 24] 

A.  Why,  I  don't  know  as  we  argued  any  about  it. 
I  can't  say  whether  it  was  that  time.  I  don't  re- 
member ver}^  much  about  it,  what  was  said  at  that 
time. 

Q.  Well,  don't  you  remember  that  you  had  a  simi- 
lar talk  with — or  a  talk  with  Mr.  Dwyer  on  the  same 
subject,  before  you  made  your  sworn  statement? 

A.  Well,  he  has  told  me — he  had  told  me  two  or 
three  times  that  I  didn't  have  any  agreement  with 
him. 

Q.  Didn't  he  tell  you  that  before  you  made  your 
sworn  statement?        A.  I  think  so. 

Q.  And  didn't  he  tell  you  that  you  were  taking  it 
up  for  your  own  us^  and  benefit,  because  you  would 
be  benefitted  by  it  %        A.  Yes,  sir. 

Q.  After  this  last  conversation  you  had  with  him 
before  making  proof,  do  you  remember  whether 
there  was  any  arrangement  made  where  you  should 
meet  Mr.  Dwyer  to  get  the  money  to  make  your 
proof? 

A.  No,  sir,  I  have  no  remembrance  of  how —  Of 
course,  I  know  I  must  have  been  told  to  go  there — I 
knew  I  was  going  to  get  the  money,  but  I  don't  re- 
member much  more  than  that. 

Q.  And  you  went  to  Mr.  Smith's  office  and  met  Mr. 
Dwyer  at  his  office  ?        A.  Yes,  sir. 
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Q.  And  was  there  any  money  given  you  at  that 
time  ? 

A.  Yes,  sir.     I  was  there  given  the  money  to — 

Q.  How  much  was  given  you "? 

A.  The  money  to  make  final  proof,  and  $100.00 
more. 

Q.  And  how  much  was  that  altogether? 

A.  Well,  that  was  something  over  $500.00. 

Q.  And  what  was  said  about  the  $100.00  more  that 
you  referred  to  ? 

A.  Well,  I  was  to — that  was  my  locating  fee ;  I  was 
to  pay  that  back.     [355 — 25] 

Q.  Now,  state  exactl}^  what  w^as  said  about  that. 

A.  Mr.  Dwyer  told  me  to  give  it  back  to  him,  and 
I  did,  and  he  said  I  had  paid  him  for  locating  me. 

Q.  Bepeat  that,  please. 

A.  Mr.  Dwyer,  after  he  gave  me  this  $100.00,  why 
he  told  me  to  give  it  back  to  him,  and  I  did,  and  he 
said  I  had  paid  him  for  locating  me. 

Q.  In  other  words,  he  gave  3^ou  an  extra  $100.00, 
and  then  said  '^Now,  give  me  that  back  and  that  will 
pay  my  locating  fee'"?     Is  that  correct? 

A.  Something  to  that  effect. 

Q.  Do  you  remember  whether  the  money  that  was 
given  you  was  in  gold  or  paper  money  % 

A.  I  don't  remember.  Part  of  it  was  in  paper,  I 
know. 

Q.  Wasn't  the  $100.00  a  hundred  dollar  bill? 

A.  Yes,  sir. 

Q.  And  wasn't  the  $400.00  in  gold? 

A.  Well,  I  am  not  sure  what  the  $400.00  was. 
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Q.  What  is  your  best  recollection  ? 

A.  Well,  I  couldn't  say  positive.  It  might  have 
been  gold  or  it  might  have  been  paper. 

Q.  And  did  you  go  to  the  land  office  immediately 
from  Mr.  Smith's  office  and  make  your  final  proof 
and  pay  this  $400,00  in  the  land  office  % 

A.  Some  time  in  the  morning  I  done  that,  yes,  sir. 

Q.  And  they  gave  you  a  receipt  for  it  at  the  land 
office?        A.  Yes,  sir. 

Q.  And  what  did  you  do  with  that  receipt "? 

A.  I  took  it  with  me  and  went  over  to  Mr.  Ketten- 
bach's  office,  and  I  made  a  deed  there. 

Q.  Now,  let  me  get  this  straight:  Which  of  the 
Kettenbachs  did     [356 — 26]     you  go  to? 

A.  Mr.  Otto  Kettenbach. 

Q.  Mr.  Otto  Kettenbach  ?        A.  Yes,  sir. 

Q.  And  do  you  know  the  kinship  he  bears  to  Mr. 
William  F.  Kettenbach?        A.  No,  I  don't. 

Q.  Now,  at  the  time  that  Mr.  Dwyer  gave  you  the 
$400.00,  did  you  give  him  any  security  for  it  at  that 
time?        A.  Yes,  sir. 

Q.  Right  at  that  time?        A.  Yes,  sir. 

Q.  Did  you  give  it  to  him  before  you  paid  the 
money  into  the  land  office  or  afterwards? 

A.  Before  I  paid  the  money. 

Q.  When  were  you  to  repay  that  note  ? 

A.  I  didn't  know  at  that  time.  That  note  was 
made  payable  on  demand,  I  think. 

Q.  And  to  whom  was  the  note  made  payable? 

A.  It  was  made  to  Kester  and  Kettenbach,  I  think. 

Q.  William  P.  Kettenbach  and  George  H.  Kester, 
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or  was  it  just  Kester  and  Kettenbach  ? 

A.  I  am  not  sure  how  it  was. 

Q.  And  did  that  note  bear  interest  ? 

A.  I  couldn't  sav  whether  it  did  or  not. 

Q.  And  you  say  that  was  just  before   you  made 
your  proof?        A.  Yes,  sir. 

Q.  And  you  made  your  proof  in  the  forenoon  of 
that  day?        A.  Yes,  sir. 

Q.  And  you  went  directly  from  the  land  office  to 
Mr.  Otto  Kettenbach 's  office  and  made  a  deed? 

A.  No,  not  directly,  I  think.     [357—27] 

Q.  Well,  now,  state  how  long  it  w^as,  if  you  remem- 
ber?       A.  Well,  it  was  probably  two  hours. 

Q.  Two  hours  ?        A.  Yes,  sir. 

Q.  What  were  you  doing  in  that  two  hours  ? 

A.  I  went  to  dinner. 

Q.  Then  you  didn't  go  to  Mr.  Otto  Kettenbach 's 
till  after  dinner?        A.  No,  sir. 

Q.  And  was  it  arranged  that  you  were  to  go  to  Mr. 
Otto  Kettenbach 's,  before  you  went  to  dinner? 

A.  Yes,  sir;  I  think  so. 

Q.  Was  it  arranged  before  you  went  to  the  land 
office?        A.  No,  sir;  not  that  I  know  of. 

Q.  Well,  you  say  ''not  that  you  know  of"? 

A.  No,  sir.     Why,  no. 

Q.  You  don't  know  whether  anybody  else  made 
any  arrangement  ?        A.  No,  sir ;  I  don 't  think  so. 

Q.  Now",  did  Mr.  Dwyer  go  to  the  land  office  with 
you  when  you  made  your  proof  ? 

A.  I  think  Mr.  Dwyer  was  around  there.     I  am 
not  sure  whether  he  was  in  the  land  office  or  not. 
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Yes,  I  think  lie  was. 

Q.  And  when  did  you  make  the  arrangement  to  go 
to  Mr.  Kettenbach's  office? 

A.  Why,  I  think  after  I  had  proven  up. 

QJ.  Well,  between  the  time  you  proved  up  and 
when  you  went  to  dinner,  is  that  right  ? 
A.  Yes,  sir ;  I  think  so. 

Q.  Well,  how  long  was  that? 

A.  Well,  it  wasn't  very  long;  it  was  inside  of  an 
hour. 

Q.  And  was  that  the  first  that  was  said  to  you  about 
selling     [358—28]     your  land? 

A.  That  is  the  first,  yes,  sir,  outside  of  that  one 
conversation  at  his  house. 

Q.  That  was  the  first  time  he  went  to  see  you  ? 

A.  Yes,  sir. 

Q.  Who  told  you  to  go  to  Mr.  Otto  Kettenbach's 
office  ?        A.  I  think  Mr.  Dwyer  told  me  to. 

Q.  And  did  you  know  what  you  were  to  do  when 
vou  went  to  Mr.  Kettenbach's  office?        A.  Yes,  sir. 

Qi.  Well,  please  tell  what  it  was-r-what  the  ar- 
rangement was? 

A.  Why,  I  can't  remjember  exactly.  I  knew  I 
was  to  go  over  there  and  make  out  a  deed;  that's  all 
I  knew. 

Q.  And  what  were  you  to  get  for  making  out  that 
deed?        A.  I  was  to  sell  the  land  there. 

Q.  Who  were  you  to  sell  it  to  ? 

A.  Well,  1  didn't  know  until  the  deed  was  made 
out  who  I  was  to  sell  it  to. 

Q.  Well,  to  whom  was  the  deed  made  out  ? 
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A.  The  deed  was  made  out  to  Kester  and  Ketten- 
bach. 

Q.  Which  Kester? 

A.  Well,  I  don't  know.  I  don't  remember.  I  re- 
member the  names  of  Kester  and  Kettenbach  being 
on  the  deed. 

Q.  Do  you  know  of  any  other  Kester  and  Ketten- 
bach than  William  F.  Kettenbach  and  George  H. 
Kester? 

A.  Well,,  there  is  other  Kettenbachs,  but  I  think 
it  was  George  H.  Kester  and  William  F.  Kettenbach, 
but  I  don 't  remember  the  initials  on  the  deed. 

Q.  Now,  when  you  made  out  this  note  to  Mr. 
Dwyer,  what  did  you  do  with  it  ? 

A.  I  gave  it  to  him.     [359—29] 

Q.  And  when  you  made  out  the  deed — which  was 
the  same  day,  wasn't  it?        A.  Yes,  sir. 

Q.  What  did  you  do  with  the  deed  ? 

A.  I  turned  it  over  to  Mr.  Dwyer. 

Q.  When  did  you  see  the  note  again? 

A.  I  never  seen  the  note  after  that. 

Q.  Do  you  know  what  became  of  the  note  ? 

A.  Yes,  sir. 

Q.  What  became  of  it  ?        A.  My  wife  got  it. 

Q.  When  did  she  get  it? 

A.  I  think  that  same  afternoon. 

Q.  Where  did  she  get  it? 

A.  She  got  it  at  the  bank. 

Q.  Which  bank? 

A.  The  Lewiston  National  Bank. 

Q.  Do  you  know  who  gave  it  to  her  at  the  bank  ? 
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A.  No,  sir;  I  don't. 

Q.  Do  you  know  who  told  her  to  go  to  the  bank  and 
get  the  note  ? 

A.  I  think  Mr.  Dwyer  told  her  the  note  was  in  the 
bank  there. 

Q.  How  long  was  that  after  you  made  the  deed? 

A.  It  was  the  same  afternoon. 

Q.  The  deed  was  made  after  two  o'clock,  was  it? 

A.  Well,  I  don't  know.  It  was  some  time  right 
after  dinner.     I  don't  know  just  what  time  it  was. 

Q.  Well,  the  reason  I  put  my  question  that  way 
was,  I  understood  dinner  in  this  locality  was  between 
12  and  2?        A.  Yes,  sir. 

Q.  And  you  went  over  to  Clarkston  to  your  din- 
ner ?        A.  No,  sir ;  I  ate  dinner  in  town. 

Q.  Did  you  hear  Mr.  Dwyer  tell  your  wife  to  go 
and  get  the  note?     [360—30] 

A.  No,  I  don't  remember  that  I  did. 

Q.  Where  were  you  when  she  went  to  get  the  note  ? 

A.  I  was  at  work. 

Q.  Why  didn't  you  go  and  get  your  note? 

A.  Well,  I  don't  know.  I  was  busy,  and  as  soon 
as  the  deed  was  signed  and  the  thing  straightened  up 
I  went  right  to  my  work. 

Q.  Did  you  go  to  work  on  the  street  or  up  to  the 
office  where  you  were  employed? 

A.  I  went  to  the  office  first,  but  I  don't  remember 
now  where  I  worked. 

Q.  Let  us  get  these  localities  now :  Where  was  the 
note — in  which  bank? 

A.  The  Lewiston  National  Bank. 


Nos.  2209,  2210  and  221  1, 

dtrrmt  (Unnxt  of  KppmlB 

Jnr  %  Ntntli  (Etrrutt 

THE  UNITED  STATES  OF  AMERICA, 

Appellant, 
vs.  No.  2209. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER. 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
and  FRANK  W.  KETTENBACH, 

Appellees. 

THE  UNITED  STATES  OF  AMERICA, 

Api)ellant, 
vs.  No.  2210. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
THE  IDAHO  TRUST  COMPANY,  a  Corporation, 
THE  LEWISTON  NATIONAL  BANK,  a  Corpora- 
tion, THE  CLEARWATER  TIMBER  COMPANY, 
a  Corporation,  ELIZABETH  W.  THATCHER, 
CURTIS  THATCHER,  ELIZABETH  WHITE, 
EDNA  P.  KESTER,  ELIZABETH  KETTEN- 
BACH, MARTHA  E.  HALLETT,  and  KITTY 
E.  DWYER, 

Appellees. 

THE  UNITED  STATES  OF  AMERICA, 

Appellant, 
vs.  No.  2211. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
and  WILLIAM  DWYER, 

Appellees. 

JAN  2  3  ]Q13 

VOLUME  II. 
(Pages  401  to  800  Inclusive.) 

Appeals  frtrnt  %  Siatrtrt  Court  nf  tij?  Untteft  &tat^B  for  life 
StBtrtrt  nf  il6al|0,  (Ettxtxnl  Stmatan. 


FiLMBR  Bros.  Co.  Print.  33()  Jackson  St.,  S.  F..  Cau 


v^ 


Nos.  2209,  2210  and  221  1, 

Ctrrmt  (Uttnxt  nf  Appeals 

Jnr  %  Nttttlj  (Hxxtrnt 

THE  UNITED  STATES  OF  AMERICA, 

Appellant, 
vs.  No.  2209. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
and  FRANK  W.  KETTENBACH, 

Appellees. 


No.  2210. 


THE  UNITED  STATES  OF  AMERICA. 

Appellant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
THE  IDAHO  TRUST  COMPANY,  a  Corporation, 
THE  LEWISTON  NATIONAL  BANK,  a  Corpora- 
tion, THE  CLEARWATER  TIMBER  COMPANY, 
a  Corporation,  ELIZABETH  W.  THATCHER, 
CURTIS  THATCHER,  ELIZABETH  WHITE, 
EDNA  P.  KESTER,  ELIZABETH  KETTEN- 
BACH, MARTHA  E.  HALLETT,  and  KITTY 
E.  DWYER, 

_  Appellees. 

THE  UNITED  STATES  OF  AMERICA, 

Appellant, 
vs.  No.  2211. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
and  WILLIAM  DWYER, 

Appellees. 

0rat!0mpt  of  S^rorb. 

VOLUME  II. 
(Pages  401  to  800  Inclusive.) 

Appeals  frnm  tlf?  Ststrtrt  (Bourt  of  tl}t  Httttrft  &talrH  for  ttjF 
StBtrtrt  of  3liiaI|o,  Qlrntral  ittttsiott. 


FiLMER  Bros.  Co.  Puint,  330  Jackson  St.,  S.  F.,  Cal, 


v^ 


No.    2209 


(Hxttnxt  (Hvuxxi  nf  Appeals 

3ffnr  %  Nttttlj  Oltrrmt 


THE  UNITED  STATES  OF  AMERICA, 

Appellant, 
vs, 
WILLIAM    F.     KETTENBACH,     GEORGE  H.    KES- 
TER,    CLARENCE    W.   ROBNETT,     WILLIAM 
DWYER,  and  FRANK  W.  KETTENBACH, 

Appellees. 


2fratt0mjit  of  S^rori. 


VOLUME  11. 
(Pages  401  to  800,  Inclusive.) 


Ap^^ala  fvam  tl|p  Statrirt  (Hmvt  nf  llj^  Mmtth  S^UUb  fox  tl|r 
StBtrtrl  nf  SIbaljn,  (E^tttral  StmBtntt. 


v^ 


vs.  William  F,  Kettenhach  et  al.  401 

(Testimony  of  Guy  L.  Wilson.) 

Q.  And  how  far  was  that  from  Otto  Kettenhach 's 
office?        A.  Why,  it  is  about  a  block. 

Q.  Didn't  you  have  to  go  by  the  Lewdston  National 
Bank  from  Otto  Kettenhach 's  office  to  get  to  your 
place  of  employment? 

A.  No,  sir;  the  bank  is  across  the  street  from 
where  the  office  was. 

Q.  Was  the  bank  directly  across  the  street  from 
your  office  ?        A.  Yes,  sir. 

Q.  Just  on  Main  Street?        A.  Yes,  sir. 

Q.  Was  it  diagonally  across,  or  right  directly  in 
front  of  it? 

A.  I  think  it  is  right  straight  across. 

Q.  And  was  Kettenhach 's  office  on  Main  Street, 
too?        A.  Yes,  sir. 

Q.  And  that  was  just  a  block  away? 

A.  It  was  a  block  west,  yes,  sir. 

Q.  Was  there  any  reason  for  your  wife  going  to 
get  that  note,  other  than  that  you  didn't  want  to  be 
known  in  that  transaction?     [361 — 31] 

A.  There  was  reason — the  timber  had  been  sold — 
I  didn't  want  anyone  to  hold  a  note  against  me. 

Q.  Why  didn't  you  go  to  get  it? 

A.  Well,  I  don't  know  why.  I  could  have  went, 
but  I  was  busy,  and  my  wife  was  there,  and  I  just 
told  her  to  go  and  get  it;  that  is  the  only  reason  I 
know. 

Q.  It  wouldn't  have  taken  you  only  a  few  minutes 
longer,  would  it? 

A.  No,  I  don't  know  as  it  would. 

Q.  When  you  signed  the  deed  at  Mr.  Kettenhach 's 
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office,  did  you  get  any  more  money  ? 

A.  I  got  $136.00.     ' 

Q.  And  the  arrangement  was  that  you  were  to  get 
$150.00? 

A.  Well,  the  arrangement  w^as — I  thought  that  is 
what  I  would  get,  after  all  expenses  were  paid. 

Q.  And  why  didn't  you  get  the  $150.00? 

A.  Well,  I  had  to  pay  this  other  fellow  $14.00. 

Q.  Mr.  Dwyer  kept  that  $14.00  out,  did  he  ? 

A.  Yes,  sir. 

Q.  What  did  Mr.  Dwyer  say  to  jou  after  you  made 
your  proof,  about  going  to  Kettenbach's  office  to 
make  a  deed?        A.  I  don't  remember. 

Q.  He  just  told  you  to  go  there  and  make  a  deed? 

A.  I  can't  recall  what  he  told  me.  Of  course,  I 
knew  I  had  to  go  over  there,  but  I  don't  remember 
the  words  that  he  told  me. 

Q.  From  the  very  first  talk  with  Mr.  Dwyer  about 
taking  up  the  timber  claim,  Mr.  Wilson,  Mr.  Dwyer 
directed  every  movement  you  made  in  relation  to  it, 
didn't  he? 

Mr.  TANNAHILL.— We  object  to  that  as  calling 
for  a  conclusion  of  the  witness  and  not  a  statement 
of  fact ;  and  on  the  further  ground  that  the  witness 
cannot  intelligently  answer  the  question.  In  other 
words,  [362 — 32]  it  is  not  a  question,  and  it  is 
leading  and  suggestive. 

Mr.  GORDON. — Answer  the  question. 

WITNESS.— Not  altogether;  no. 

Q.  What  initiative  did  you  take  in  it? 

A.  I  didn't  have  any.     Of  course,  I  wanted  to  get 
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a  timber  claim,  that's  all. 

Q.  The  whole  matter  turned  out  just  exactly  as  it 
was  outlined  to  you  by  Mr.  Dwyer  the  first  time  you 
talked  with  him,  did  it?        A.  Yes,  sir. 

Q.  And  you  got  just  exactly  what  you  expected  to 
get,  with  the  exception  of:  the  $14.00  you  paid  to  Mr. 
Case,  is  that  right?        A.  Yes,  sir. 

Q.  Mr.  Wilson,  do  you  remember  the  cross-exam- 
ination which  you  identified  here  as  being  the  same 
that  was  put  to  you  at  the  land  ofBce  when  you  made 
your  proof? 

Mr.  TANNAHILL.— We  object  to  that  as  irrel- 
evant, incompetent  and  inmiaterial,  and  upon  the 
further  ground  that  the  cross-examination  of  the 
witness  is  not  in  evidence. 

WITNESS.— I  don't  remember  very  much  of  it. 
Mr.  GORDON.— Q.  Do  you  remember  this  ques- 
tion being  asked  you :  Question  No.  16,  on  cross-ex- 
amination ? 

Mr.  TANNAHILL.— The  same  objection. 
Mr.  GORDON.— Q.  ''Did  you  pay  out  of  your 
own  individual  funds  all  the  expenses  in  connection 
with  making  this  filing,  and  do  you  expect  to  pay  for 
the  land  with  your  own  money?"  and  you  made  the 
answer  ''Yes"?        A.  Yes,  sir;  I  remember  that. 

Q.  Do  you  remember  this  question  being  asked  you 
at  the  same  time:  Question  No.  17:  "Where  did  you 
get  the  money  with  which  to  pay  for  this  land,  and 
how  long  have  you  had  the  same  in  your  actual 
[363 — 33]  possession?"  to  which  you  answered,  ''I 
saved  it  from  my  earnings,  two  and  a  half  years"? 
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Mr.  TANNAHILL. — The  same  objection. 

WITNESS.— Yes,  sir. 

Mr.  GORDON.— Q.  Mr.  Wilson,  didn't  you  know 
that  those  answers  were  not  true  at  that  time? 

Mr.  TANNAHILL. — The  same  objection. 

WITNESS.— Well,  to  a  certain  extent  I  knew  they 
were  not. 

Mr.  GORDON.— Q.  You  knew  that  you  had 
gotten  the  money — not  two  years  and  a  half  before, 
but  you  had  gotten  it  from  the  defendant  Dwyer, 
within  an  hour  of  before  you  went  to  the  land  office 
and  made  that  statement,  didn't  you? 

Mr.  TANNAHILL.— The  same  objection. 

WITNESS.— Yes,  sir. 

Mr.  GORDON. — Q.  Why  did  you  answer  those 
questions  that  way? 

Mr.  TANNAHILL. — The  same  objection. 

WITNESS.— Well,  I  had  thought  it  was  all  right, 
I  guess,  to  answer  them  that  way. 

Mr.  GORDON.— Q.  You  thought  it  was  all  right 
to  make  a  false  statement,  did  you? 

A.  Well,  I  don't  think  at  that  time  that  I  really 
thought  much  about  it.  I  didn't  think  at  that  time 
I  was  doing  any  more  than  other  people  were  doing. 

Q.  Did  somebody  tell  you  that? 

Mr.  TANNAHILL. — The  same  objection. 

WITNESS.— No,  I  don't  know  as  they  did;  it  was 
common  talk. 

Mr.  GORDON.— Q.  I  will  ask  you  directly;  Did 
Mr.  Dwyer  make  that  excuse  to     [364 — 34]     you? 

A.  I  don't  know  as  he  did. 
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Mr.  GORDON.— We  offer  in  evidence  the  Timber 
and  Stone  Sworn  Statement  of  Guy  L.  Wilson,  dated 
April  2i5th,  1904,  the  Nonmineral  Affidavit  of  Guy  L. 
Wilson,  of  the  same  date,  the  Notice  of  Publication 
of  Guy  L.  Wilson,  of  the  same  date,  the  testimony  of 
Guy  L.  Wilson  on  final  proof,  and  the  cross-exam- 
ination thereof,  the  Receiver's  Receipt,  and  the  Reg- 
ister's Certificate,  dated  July  13th,  1904,  the  tes- 
timony of  the  witnesses  given  on  final  proof,  the  cer- 
tified copy  of  the  patent,  dated  December  31st,  1904, 
for  all  of  lots  3  and  4,  and  the  northeast  quarter  of 
the  southwest  quarter,  and  the  northwest  quarter  of 
the  southeast  quarter  of  section  19,  in  township  39 
north,  of  range  5  east,  Boise  meridian. 

Mr.  TANNAHILL. — Objected  to  upon  the  ground 
that  they  are  irrelevant,  incompetent  and  immaterial, 
and  especially  immaterial  and  irrelevant  for  any 
purpose,  and  especially  in  so  far  as  they  relate  to  case 
No.  388,  and  407,  and  that  they  do  not  tend  to  prove 
or  disprove  any  of  the  issues  in  either  of  the  cases  in 
which  they  are  offered.  The  defendant  waives  any 
further  identification  as  to  the  signatures  of  the 
officers,  and  admits  that  they  are  files  and  records 
of  the  office  of  w^hich  they  purport  to  be  files  and 
records. 

Said  documents  w^ere  thereupon  marked  by  the 
Reporter  as  Exhibits  1,  lA,  IB,  10,  ID,  IE,  IF,  IG, 
IH,  II,  IJ,  IK,  and  IL.     [365—35] 

Mr.  GORDON.— Q.  Mr.  Wilson,  I  want  to  get 
clear  w^hat  transpired  betw^een  you  and  Mr.  Dwyer 
after  you  made  your  proof  and  before  you  w^ent  to 
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Otto  Kettenbach's  office  to  make  the  deed.    Were  you 

told  what  you  were  to  go  there  to  do  ? 

A.  I  presume  I  was. 

Q.  Well,  now,  you  presume — 

A.  That  w^ould  be  my  best  recollection,  that  I  was. 

Q.  Do  you  remember  whether  vou  had  anv  dis- 
cussion  as  to  the  sale  of  the  land,  or  had  that  been 
arranged  before?        A.  I  don't  remember  of  any. 

Q.  There  w^asn't  anything  said  about  it? 

A.  Not  that  I  remember  of. 

Q.  You  were  proceeding  on  the  understanding  you 
had  with  Mr.  Dwj^er  when  you  first  talked  with  him 
about  it  ?        A.  Yes,  sir. 

Q.  And  the  $136.00  that  was  paid  you  in  Mr.  Ket- 
tenbach's office,  did  you  tell  me  who  gave  you  that? 

A.  Mr.  Dwyer  gave  it  to  me. 

Q.  Was  it  a  check?        A.  No,  sir. 

Q.  In  cash?        A.  Yes,  sir. 

Q.  You  had  had  no  discussion  with  Mr.  Dwyer  as 
to  what  you  were  to  sell  the  claim  for,  between  the 
time  you  first  spoke  to  him  about  the  claim  and  the 
time  he  gave  you  the  $136.00,  had  you  ? 

A.  No,  sir. 

Q.  It  never  had  been  mentioned,  how  much  you 
were  to  get  for  it  ?        A.  I  think  not. 

Q.  And  there  was  nothing  said  at  that  time  about 
that  ?    He  just  gave  you  the  $136.00  ? 

A.  Yes,  sir. 

Q.  Mr.  Wilson,  do  you  remember  now  whether  you 
got  the  sworn  statement  from  Mr.  I.  N.  Smith's  of- 
fice, or  whether  Mr.  Dwyer  brought  it  to  you? 
[366—36] 
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A.  Is  that  the  final  proof  papers? 

Q.  No,  that  was  the  first  paper  you  filed  in  the 
land  office. 

A.  I  am  not  sure  where  I  got  that,  whether  I  got 
it  from  Mr.  Dwyer  or  Mr.  Smith. 

Q.  Don't  you  remember  discussing  some  matters 
in  that  paper  with  Mr.  Dwyer  before  you  filed  it  ? 

A.  No,  I  don't  remember  now. 

Q.  Do  you  remember  testifying  at  two  or  three 
former  trials  involving  these  matters,  these  same 
matters?        A.  Yes,  sir. 

Q.  And  two  of  those  trials  were  had  in  1907,  you 
remember  that?        A.  Yes,  sir. 

Q.  One  against  Mr.  William  P.  Kettenbach  and 
the  other  against  Mr.  William  Dwyer? 

A.  Yes,  sir. 

Q.  And  do  you  also  remember  testifying  in  the 
same  cases  against  the  same  defendants  in  February 
last,  at  Boise  ?        A.  Yes,  sir. 

Q.  Now,  do  you  remember  reading  the  testimony 
over,  the  testimony  that  was  given  at  the  former 
trial  over,  just  prior  to  the  trial  at  Boise  last  Feb- 
ruary?       A.  Yes,  sir;  I  read  some  of  it  over. 

Q.  And  where  did  you  get  that  testimony  that 
you  read? 

A.  The  first  that  I  got  I  borrowed  from  Mr.  Kes- 
ter. 

Q.  Which  Mr.  Kester?        A.  George  Kester. 

Q.  And  he  was  one  of  the  defendants  in  those 
cases?        A.  Yes,  sir. 

Q.  You  say  the  first  you  got  of  it.     What  do  you 
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mean  by  that  ? 

A.  Well,  that  was  the  first  time  I  read  it. 

Q.  How  long  was  that  before  the  trial  in  Feb- 
ruary ? 

A.  Well,  I  don't  know.  It  was  probably  a  couple 
of  weeks,  something  like  that, — maybe  longer. 
[367—37] 

Q.  And  you  read  over  the  testimony  that  you  had 
given  on  the  two  former  trials  ?        A.  Yes,  sir. 

Q.  Where  did  you  get  that  testimony? 

A.  I  got  it  from  Mr.  Kester. 

Q.  Well,  now,  tell  the  circumstances  of  getting  it. 

A.  Well,  I  got  it, 'I  went  with  him  up  to  his  sister's 
room.  I  told  him  I  wanted  to  look  the  testimony 
over,  and  asked  him  if  he  had  a  copy,  and  he  said 
he  did,  and  I  think  my  wife  and  I  both  went  up  to 
his  sister's  to  get  it. 

Q.  Did  you  stay  there  and  read  it  over? 

A.  I  didn't  read  any  there  at  all. 

Q.  You  took  it  away  with  you? 

A.  I  took  it  home  with  me. 

Q.  Did  your  wife  read  over  her  testimony? 

A.  I  don't  know  whether  she  did  or  not. 

Q.  Did  that  testimon}^  refresh  your  recollection 
any?        A.  Why,  I  don't  know  as  it  did. 

Q.  Mr.  Wilson,  I  wish  to  invite  your  attention  to 
what  purports  to  be  some  portions  of  the  testimony 
that  you  gave  at  Moscow,  in  the  case  of  United  States 
vs.  William  Dwyer,  at  the  May  term,  1907,  with 
the  view  of  seeing  if  this  refreshes  your  recollection 
as  to  any  of  these  matters.     I  read  from  page  183, 
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case  No.  1606,  transcript  of  the  record  that  is  re- 
ferred to  in  the  stipulation  made  by  counsel  yester- 
day. I  think  it  is  all  in  Volume  1.  From  the 
context  of  what  goes  before  the  question  I  shall  read 
you,  the  question  relates  to  a  conversation  you  had 
with  Mr.  Dwyer  before  you  went  to  view  the  land, 
the  first  talk  you  had  with  him.  I  will  ask 'you  if 
you  remember  this  question  being  asked  you  and  the 
answer  which  I  shall  read  being  made  by  you: 
^^Well,  now,  state  the  conversation  you  had  there 
with  Dwyer  in  relation  to  it,  what  he  said.  Answer. 
Well,  Mr.  Dwyer  said  all  ovir  expenses  would  be 
paid  and  we  would  get  about,  when  we  could  turn 
these  over,  he  could  make  about  a  hundred  and  fifty 
dollars  out  [368 — 38]  of  this  for  us.  Question. 
Now,  give  the  exact  language,  so  that  these  jurors 
can  hear  it,  what  he  said  to  you.  Answer.  Well, 
he  said  that  it  would  not  cost  us  anything  to  take  the 
trip,  and  that  there  would  be  about  a  hundred  and 
fifty  dollars  in  it  for  me."  Do  you  remember  those 
questions  being  put  to  you  and  those  answers  being 
made  by  you  ?        A.  Yies,  sir. 

Mr.  TANNAHILL.— We  object  to  it  as  irrelevant 
and  immaterial  and  leading  and  suggestive.  It  is 
improper  to  refresh  the  witness'  memory  in  that 
way,  and  it  is  immaterial  and  improper  for  the  rea- 
son that  the  witness  has  not  shown  himself  to  be  an 
unwilling  witness,  but  is  simply  testifying  to  the 
truth  as  nearly  as  he  can  remember  it. 

Mr.  GORDON.— Q.  On  page  193  of  the  same 
record,  I  will  read  the  following  questions  and  an- 
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swers  that  are  purported  to  have  been  made  l)y  you 
at  the  same  trial,  and  ask  you  whether  you  remember 
the  questions  being  asked,  and  whether  you  remem- 
ber the  answers  being  made  as  I  shall  read  them. 
Prom  the  context  of  what  goes  before  the  question 
it  would  seem  to  be  the  conversation  you  had  with 
Mr.  Dwyer  just  after  you  got  your  sworn  statement 
from  Mr.  Smith's  office.  *^ Question.  Now,  then, 
take  that  paper  which  you  have  already  recognized 
as  the  paper  that  was  made  out  in  I.  N.  Smith's 
office  for  you  and  read  it  over  and  state  what  conver- 
sation you  had  with  Dwyer  at  that  time,  and  to  what 
particular  subject  in  that  paper  the  conversation 
was  directed.  Just  read  it  over  now  and  speak  loud 
enough  so  that  this  most  distant  juror  can  hear  you. 
Answer.  Do  you  want  me  to  read  this^  Question. 
Yes,  read  it.  Do  it  in  your  own  way.  Answer. 
Well,  it  said  that  I  did  not  directly  or  indirectly 
make  any  agreement  or  contract,  or  in  any  way  or 
manner,  mth  any  person  or  persons  whomsoever,  by 
which  the  title  I  may  acquire  from  the  Government 
of  the  United  States  may  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  except  myself,  and  my 
postoffice  address.  He  said  that  this  agreement 
that  I  had  with  him  was  only  verbal,  and  that 
wouldn't  stand  in  the  road  at  all,  that  I  was  taking 
this  land  up  for  myself,  that  I  would  derive  the 
benefit  from  it."  [369 — 39]  Do  you  remember 
that  question  being  asked  you  and  that  answer  being 
made  by  you?  A.  Yes,  sir. 
Q.  Was  it  true? 
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A.  Well,  there  was  only  one  thing  that  don't  look 
right  to  me,  and  that  was  the  first  question  he  asked 

me. 

Q.  Was  this  question  asked  you:  ''Did  you  know 
at  that  time  that  this  statement  that  I  have  not 
directly  or  indirectly  made  any  agreement  or  con- 
tract or  in  any  way  or  manner,  with  any  person  or 
persons  whomsoever,  by  which  the  title  I  may 
acquire  from  the  Government  of  the  United  States 
may  inure  to  the  benefit  of  any  person  except  myself. 
Did  vou  know  that  that  statement  was  untrue? 
Answer.  Yes,  sir."  .Was  that  question  asked  you 
and  that  answer  made  by  you? 

Mr.  TANNAHILL.— We  object  to  that  as  repe- 
tition, and  as  irrelevant  and  immaterial,  and  not 
proper  direct  examination,  and  seeking  to  contradict 
his  own  witness. 

A.  I  think  I  remember. 

Mr.  GOEDON.— Q.  Was  this  question  asked  you : 
''At  the  time  vou  made  it?"  And  your  answer: 
"Yes,  sir."  Do  you  remember  that  question  being 
asked  you  and  that  answer  being  made  ?  • 

Mr.  TANNAHILL. — The  same  objection. 

A.  Yes,  sir. 

Mr.  GORDON. — Q.  Was  this  question  asked  you : 
"Well,  what  induced  you  to  make,  or  who  induced 
you  to  make  these  false  statements?  Answer.  Well, 
Mr.  Dwyer  did  it."  Was  that  question  asked  you 
and  that  answer  made  by  you? 

Mr.  TANNAHILL.— The  same  objection. 

A.  Yes,  sir. 
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Mr.  GORDON. — Q.  And  that  testimony  tltat  you 
gave,  then,  was  true*?        A.  I  think  so.     [370 — 40] 

Q.  Was  this  question  asked  you:  ^^Now,  then,  what 
we  want  to  get  at  is,  what  did  Mr.  Dwyer  say  to  you 
that  induced  vou  to  make  these  false  statements? 
Answ^er.  Well,  he  said  that  it  was  nothing  more  out 
of  the  way  than  other  people  was  doing,  that  I  was 
taking  this  land  up  for  my  own  benefit,  and  that  as 
long  as  no  one  else  but  himself  and  I  knew  about 
this  contract  there  would  not  be  anything  wrong 
about  it."  Was  that  question  asked  you  and  that 
answer  made  by  vou? 

Mr.  TANNAHILL. — The  same  objection. 

A.  Yes,  sir. 

Mr.  GORDON.— Q.  And  were  they  true? 

A.  I  don't  remember  that  conversation  now. 

Q.  I  will  ask  you  whether  or  not  this  conversation 
wouldn't  be  fresher  in  your  mind  three  or  four  years 
ago  than  it  is  now.     ,    A.  Yes,  sir;  I  think  so. 

Q.  You  ma}^  have  forgotten  some  of  it  at  the  pres- 
ent time?        A.  Yes,  sir. 

Q.  Was  this  question  asked  you:  '^Did  you  file, 
did  you  make  this  affidavit  then  pursuant,  as  a  result 
of  that  conversation  you  had  with  Mr.  Dwyer?  An- 
swer. Yes,  sir."  Do  you  remember  that  question 
being  asked  and  that  reply  being  made  by  you? 

Mr.  TANNAHILL.— The  same  objection. 

A.  Yes,  sir. 

Mr.  GORDON.— Q.  And  when  you  so  testified  in 
the  trial  of  Mr.  Dwyer  your  testimony  was  true,  was 
it  not?        A.  Yes,  sir;  that  was. 


vs.  William  F,  Kettenbach  et  al,  413 

(Testimony  of  Guy  L.  Wilson.) 

Q.  Do  you  remember  this  question  being  asked 
you  at  that  trial:  '^Now,  did  you  have  any  conver- 
sation with  Mr.  Dwyer  in  the  meantime  after  you 
had  filed  and  from  that  on  until  about  the  time  that 
you  were  to  make  your  final  proof?  Answer.  I  had 
one  conversation  with  him  that  I  remember  of. 
Question.  Well,  now,  relate  when  and  where  was 
that  conversation.  Answer.  Well,  it  was  out  at  my 
place  at  Vineland."  Do  [371 — 41]  you  remem- 
ber those  questions  being  asked  3^ou  and  those  an- 
swers being  made  by  you? 

Mr.  TANNAHILL.— The  same  objection. 

A.  Yes,  sir. 

Mr.  GORDON. — Q.  Was  this  question  asked  you : 
^^Well,  this  conversation  was  shortly  before  you 
made  your  final  proof?  Answer.  Yes,  sir."  Do 
you  remember  that  question  being  asked  you  and 
that  answer  being  made  by  you  ?        A.  Yes,  sir. 

Q.  Were  these  questions  and  answers  which  I  shall 
proceed  to  read  asked  and  the  answers  made  by  you 
in  response  thereto:  ^^And  this  conversation  was 
shortly  before  you  made  your  final  proof?  Answer. 
Yes,  sir.  Question.  But  you  had  not  made,  had 
any  conversation  in  the  meantime  about  this  subject 
since  you  filed,  up  to  this  time?  Answer.  None 
that  I  remember  of.  Question.  None  that  you  re- 
call. Now,  what  did  that  conversation  between  vou 
and  Mr.  Dwver  relate  to  that  vou  had  at  Vineland? 
Answer.  Well,  it  related  as  to  how^  I  should  answer 
some  of  the  questions  that  would  be  asked  at  the 
time  I  proved  up."     Do  you  remember  those  ques- 
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tions  being  asked  and  those  answers  I  have  read 

being  made  by  you  ? 

Mr.  TANNAHILL. — The  same  objection. 

A.  I  remember  some  of  them;  I  can't  say  as  to 
all  of  them. 

Mr.  GORDON. — Q.  Does  that  refresh  your  recol- 
lection as  to  the  transaction  ?        A.  A  little,  yes. 

Q.  Then  follows  this  question  and  answer:  ''Now, 
what  did  Mr.  Dwyer  state  to  you  at  that  time  con- 
cerning this?  Relate  the  conversation  that  occurred 
there.  State  it  distinctly  so  we  can  all  hear  it.  An- 
swer. Well,  there  would  be  one  question  asked  me, 
where  I  got  the  mone}^,  and  he  told  me  to  tell  them 
that  I  had  saved  this  money,  and  another  one  that 
I  remember  w^as  that  if  the  question  would  be  asked 
me  how  long  I  have  had  this  money,  and  he  said, 
'You  can  tell  them  that  [372 — 42]  you  have  had 
it  or  the  equivalent  for  a  good  many  years,  being  as 
you  owned  this  place  in  Vineland  two  or  three  years. 
You  can  answer  it  in  that  way.'  "  Do  you  remem- 
ber those  questions  being  asked  and  that  answer 
made  ? 

Mr.  TANNAHILL. — The  same  objection. 

A.  Yes,  sir. 

Mr.  GORDON. — Q.  Do  you  remember  this  ques- 
tion being  asked  you,  when  the  district  attorney  had 
handed  you  the  testimony  and  the  cross-examination 
on  final  proof,  and  after  reading  it  over  you  made 
this  answer:  "The  question  was,  'Have  you  sold  or 
transferred  your  claim?'  And  Mr.  Dwyer  said,  he 
told  me  it  was  only  an  agreement  between  him  and 
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I,  and  that  it  would  be  all  right  for  me  to  say  no  to 
that,  and  about  making  the  entry  in  good  faith,  why, 
it  was  for  the  benefit  of  me.  Question.  What  did 
he  say?  Answer.  Well,  he  said,  *You  have  taken 
this  land  up  for  yourself  and  will  derive  the  benefit 
from  it  after  you  prove  up  and  get  your  receipt.'  " 
Do  3^ou  remember  those  questions  being  asked  you 
and  those  answers  made  by  you?' 

Mr.  TANNAHILL.— The  same  objection. 

A.  Yes,  sir. 

Mr  GORDON.— ^^  Question.  We  will  come  di- 
rectly to  the  point,  Mr.  Wilson.  You  recognize 
these  as  the  questions  which  were  asked  you  and  the 
answers  which  were  given  by  you  in  the  land  office  ? 
Answer.  Yes,  sir.  Question.  To  the  question, 
'Have  you  sold  or  transferred  your  claim  to  this  land 
since  making  your  sworn  statement,  or  have  you 
directly  or  indirectly  made  any  agreement  or  con- 
tract or  in  any  way  or  manner,  with  any  person 
whomsoever,  by  which  the  title  which  you  may  ac- 
quire from  the  Government  of  the  United  States 
may  inure  in  whole  or  in  part  to  the  benefit  of  any 
person  except  yourself"?'  you  answered  'No.'  Was 
that  statement  by  you,  was  that  answer  true  at  the 
time  you  made  it?  The  answer  was,  no,  sir.  Ques- 
tion. Did  you  know  it  was  not  true?  Answer. 
Yes,  sir."  Do  you  remember  those  questions  being 
asked  you  and  those  answers  being  made  by  you? 

Mr.  TANNAHILL.— The  same  objection.     [373 

—43] 

A.  Yes,  sir. 
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Mr.  GORDON.— Q.  Were  you  telling  the  truth 
when  you  testified  in  that  trial  of  Mr.  Dwyer? 

A.  I  aimed  to  tell  the  truth,  with  the  exception  of 
there  was  just  one  thing  there  that  I  didn't  think 
was  just  right. 

Q.  What  was  that? 

A.  That  was  the  first  conversation  I  had. 

Q.  What  makes  you  think  that  wasn't  true? 

A.  Well,  I  have  thought  over  it  a  good  many  times, 
and  I  don't  believe  it  was ;  that  is  the  only  thing  I  can 
say. 

Q.  Do  I  understand  now  that  you  went  on  the 
stand  in  behalf  of  the  Government  in  two  of  these 
cases  and  made  an  assertion,  and  swore  to  it,  and 
when  asked  if  you  were  telling  the  truth  said,  yes? 

A.  I  aimed  to  tell  it. 

Mr.  TANNAHILL. — The  same  objection. 

A.  I  aimed  to  tell  the  truth,  of  course,  the  same 
as  I  am  now,  but  afterwards,  after  I  thought  over 
that,  there  was  one  thing  I  was  in  doubt  about. 

Mr.  GOEDON.— Q.  Now,  let's  see,  Mr.  Wilson. 
In  the  first  case  I  am  reading  from  the  trial  was  had 
some  time  in  May,  1907,  and  the  second  case  in  which 
you  gave  similar  testimony  was  in  the  following — 

A.  Yes,  sir. 

Q.  And  you  testified  to  these  agreements  in  1907. 
Is  that  correct?        A.  Yes,  sir. 

Q.  And  that  was  then  three  or  four  years  after 
you  had  made  your  application  and  had  made  what- 
ever arrangements  you  had  with  Mr.  Dwyer? 

A.  I  don't  know  just  how  long  it  was.     It  was 
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some  time,  of  course,  afterwards,  but  I  don't  know 

just  how  long. 

Q.  I  say  that  was  in  1907,  and  you  made  your 
entry  in  1904.     That  is  correct,  isn't  it? 

A.  I  think  so. 

Q.  What  has  at  this  moment  brought  to  your  mind 
the  fact  that  you  [374 — 44]  may  have  made  a 
mistake  in  your  testimony  three  years  ago? 

A.  As  I  say,  that  first  conversation  I  testified  to 
at  those  trials,  I  think  there  was  a  chance  there  that 
I  did  make  some  mistake  about  going  to  his  house. 
The  testimony  I  gave  you  this  morning  was  the  way 
I  intended  to  testify. 

Q.  The  only  part  of  your  testimony,  as  I  under- 
stand, that  is  at  variance  here  to-day  with  what  you 
gave  before  is  with  reference  to  your  going  to  his 
house?        A.  Yes,  sir. 

Q.  Is  that  all?        A.  That  is  all. 

Q.  Well,  do  I  understand  that  you  testified  before 
that  he  came  to  your  house  the  first  time? 

A.  I  don't  know\  I  think  I  testified  that  I  met 
him  on  the  street. 

Q.  Is  that  the  only  particular  that  you  wish  to 
change  ? 

A.  And  that  at  that  time  I  testified  that  he  offered 
me  a  hundred  and  fifty  dollars.  Now,  as  near  as  I 
can  remember  now,  he  told  me  that  I  could  clear  that 
much  when  the  land  was  sold. 

Q.  Now,  Mr.  Wilson,  you  had  all  of  this  discus- 
sion with  Mr.  Dwyer  about  whether  or  not,  in  mak- 
ing the  sworn  statement  or  the  first  filing  paper,  that 
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you  would  have  to  swear  that  you  hadn't  any  agree- 
ment, directly  or  indirectly;  you  had  that  conversa- 
tion with  him  before  you  filed  that  paper,  as  I  un- 
derstand?       A.  Yes,  sir. 

Mr.  TANNAHILL.— The  same  objection. 

Mr.  GOEDO'N.— Q.  And  if  you  didn't  have  any 
agreement  or  conversation  or  arrangement  about 
selling  the  land  to  him,  what  was  the  necessity  of 
your  discussing  whether  or  not  you  had  any  agree- 
ment ? 

Mr.  TANNAHILL.— We  object  to  that  as  cross- 
examination  of  his  own  witness,  and  leading  and  sug- 
gestive, and  irrelevant  and  immaterial. 

A.  I  don't  know  as  there  would  have  been  any. 
[375—45] 

Mr.  GORDON. — Q.  If  you  haven't  any  agreement 
with  a  man  you  don't  have  to  stretch  your  conscience 
to  say  that  you  haven't  one,  do  you?         4.  No,  sir. 

Q.  Wasn't  the  conversation  that  you  first  had  with 
Mr.  Dwyer  such  as  to  raise  the  question  in  your  mind 
as  to  whether  or  not  you  could  conscientiously  swear 
that  you  didn't  have  an  agreement  with  him,  and  that 
was  the  reason  you  discussed  this  question  with  him 
before  you  filed  your  sworn  statement? 

Mr.  TANNAHILL. — The  same  objei^tion. 

A.  I  don't  remember  now,  Mr.  Gordon,  just  exactly 
why  I  talked  it  over. 

Mr.  GORDON. — Q.  You  remember  liaving  those 
conversations  with  him  and  the  discussion  as  to  what 
you  should  swear  to  when  you  filed  your  sworn  state- 
ment? 
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A.  In  a  way  I  do ;  I  remember  something  about  it. 

Q.  Mr.  Wilson,  after  you  made  your  final  proof,  or 
at  the  time  you  made  your  final  proof,  you  got  a  re- 
ceipt for  that  money,  and  a  certificate  from  the  reg- 
ister of  the  land  office,  to  the  effect  that  patent  would 
be  delivered  to  you  upon  the  receipt  of  that  paper "? 

A.  Yes,  sir. 

Q.  And  they  are  the  two  papers  that  I  showed  you 
this  morning.  What  did  you  do  with  those  papers 
the  day  you  made  your  proof  and  made  the  deed  re- 
ferred to? 

A.  The  final  proof  papers,  I  gave  them  to  Mr. 
Dwyer. 

Q.  You  don't  mean  the  final  proof  papers.  You 
mean  the  receipts  they  gave  you  at  the  land  office. 
Is  that  correct  ? 

A.  Well,  all  the  papers;  after  I  made  the  deed  I 
turned  over  all  the  papers  to  him  that  I  had. 

The  SPECIAL  EXAMINER.— Mr.  Gordon  wants 
you  to  answer  as  to  the  papers  you  got  from  the 
officers  of  the  land  office. 

WITNESS. — I  understand,  but  I  don't  remember 
anything  but  the  final  proof  papers  when  I  paid  for 
the  land.  There  was  a  receipt  for  it,  [376 — 46] 
and  I  gave  that  to  Mr.  Dwyer. 

Mr.  GORDON. — Q.  Did  you  ever  see  that  paper 
again  until  it  was  shown  to  you  on  this  trial  ? 

A.  Yes,  sir. 

Q.  Where  did  you  see  it  ? 

A.  Mr.  Dwyer  came  to  my  house  one  time  and  gave 
it  to  me. 
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Q.  What  did  he  say  when  he  gave  you  that  paper  ? 

Mr.  TANNAHILL. — We  object  to  the  question  as 
irrelevant  and  immaterial. 

A.  Well,  he  gave  me  the  receipt  and  told  me  I  had 
better  keep  it,  that  there  were  inspectors  around  and 
I  might  need  it. 

Q.  Was  that  all  that  he  said? 

A.  I  am  not  sure ;  I  think  that  is  all  he  said. 

Q.  Can  you  remember  an^^thing  else  he  said?  If 
you  can,  what?  Was  anything  said  about  you  say- 
ing that  you  owned  the  land? 

A.  Yes,  sir,  I  think  so. 

Q.  Well,  what  was  that  ? 

A.  He  told  me  if  they  wanted  to  know,  to  tell  them 
I  owned  the  land,  had  it  vet. 

Q.  What  else  were  you  to  tell  them? 

Mr.  TANNAHILL. — We  desire  our  same  objec- 
tion to  go  to  all  of  this  line  of  testimony. 

A.  He  said  if  they  wanted  to  know  to  tell  them  I 
had  my  claim  yet  and  ask  them  if  they  wanted  to  buy 
it. 

Mr.  GORDON.— Q.  Mr.  Wilson,  I  think  you  said 
awhile  ago  that  you  didn't  remember  who  told  you 
to  go  to  Mr.  Smith's  office  to  have  your  filing  papers 
prepared.        A.  No,  sir,  I  can't  recall. 

Q.  Do  you  remember  whether  you  took  the  descrip- 
tion there  to  him? 

A.  No,  sir,  I  didn't  take  it  there. 

Q.  And  whether  or  not  you  gave  him  the  name  of 
the  witnesses  for  final  proof?     [377—47] 

A.  No,  sir. 
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Q.  Did  yoii  ever  get  a  description  of  that  land? 
Did  anybody  ever  give  you  a  description  of  that  land  ? 

A.  I  think  I  had  a  description  of  the  land  when  I 
was  in  line. 

Q.  That  was  the  paper  though  that  you  got  from 
Mr.— 

A.  No,  I  think  I  had  a  description  of  the  land  some 
time  or  other ;  I  think  when  I  was  in  line  I  knew  what 
the  numbers  of  the  land  were. 

Q.  But  you  had  your  filing  paper  when  you  were 
in  line,  didn't  you? 

A.  No,  I  hadn't  it  vet  when  I  was  in  line.  That 
was  before  it  was  open  for  filing. 

Q.  Do  you  know  where  you  got  that  description  ? 

A.  I  think  I  2:ot  it  from  Mr.  Dwver. 

Q.  But  you  didn't  give  that  to  Mr.  Smith? 

A.  No,  sir. 

Q.  Or  didn't  send  it  to  him?        A.  No,  sir. 

Q.  Did  you  know  of  any  market  for  timber  claims 
at  the  time  that  you  filed  on  this  land? 

A.  I  don't  know  as  I  did. 

Q.  Did  you  know  of  anybody  who  was  buying  tim- 
ber claims? 

A.  No,  sir,  I  never  thought  anything  about  it. 

Mr.  GORDON.— That  is  all. 

A  recess  was  thereupon  taken  until  two  o'clock 
P.  M.,  at  which  time  the  hearing  was  resumed,  with 
Mr.  GUY  L.  WILSON  on  the  witness-stand. 

Mr.  GORDON.— Q.  Mr.  Wilson,  you  spoke  of  your 
father-in-law  this  morning.  I  forget  whether  I 
asked  you  what  his  name  was. 
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A.  David  Justice. 

Q.  And  he  is  deceased,  is  he  %        A.  Yes,  sir. 

Q.  Do  you  remember  when  he  died,  about,  what 
year  ? 

A.  It  was  five  years  ago  last  February.     [378 — 48] 

Q.  Did  he  take  up  a  timber  claim  at  the  same  time  ? 

A.  No,  sir. 

Q.  Had  he  taken  one  up  before  that  time? 

A.  Not  that  I  know  of. 

Q.  Do  you  know  whether  he  ever  took  up  a  timber 
claim?        A.  No,  I  don't  think  so. 

Q.  'Was  Fred  Justice  a  son  of  David  Justice  ? 

A.  Yes,  sir. 

Q.  And  he  is  also  deceased  ?        A.  Yes,  sir. 

Q.  When  did  he  die  ? 

A.  Five  years  ago  last  April. 

Q.  You  said  that  when  you  went  into  the  timber 
you  saw  a  man  there  by  the  name  of  Bliss  ? 

A.  Yes,  sir. 

Q.  He  had  nothing  to  do  with  locating  you,  did  he? 

A.  Not  that  I  know  of. 

Q.  And  the  only  locating  you  got  was  from  Mr. 
Dwyer?        A.  Yes,  sir. 

Q.  The  land  office  and  Mr.  I.  N.  Smith's  office  were 
in  the  same  building  at  that  time  as  the  Lewiston  Na- 
tional Bank,  were  they  not  ?        A.  Yes,  sir. 

Q.  And  the  Lewiston  National  Bank  was  on  the 
first  floor  of  the  building  and  these  other  officers  were 
on  the  second  floor,  above  it  ?        A.  Yes,  sir. 

Q.  1  don 't  remember  whether  you  said  it  was  four 
or  five  months  after  you  viewed  the  timber  that  you 
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made  your  filing.     Do  you  remember  what  time  of 
the  year  it  was  that  you  went  into  the  timber  ? 

A.  It  was  in  the  fall;  I  don't  know  just  what 
month. 

Q.  You  don't  remember  the  month?        A.  No,  sir. 

Q.  You  said  that  Mr.  Dwyer  gave  you  the  $14.00 
to  pay  Mr.  Case.  Do  you  remember  whether  that 
was  a  check?     [379—49] 

A.  Yes,  sir,  that  was  a  check. 

Q.  Do  you  remember  whose  check  it  was  ? 

A.  I  am  not  positive,  but  I  think  it  was  Mr. 
Dw3^er's  check. 

Q.  Where  did  you  have  it  cashed? 

A.  At  the  Lewiston  National  Bank. 

Q.  You  are  not  positive  that  it  was  Mr.  Dwyer 's 
check,  are  you  ?        A.  No,  sir. 

Q.  The  day  that  you  made  proof  did  your  wife 
come  from  over  in  Clarkston  with  you  that  morning  ? 

A.  Yes,  sir. 

Q.  And  remained  with  you  all  that  day? 

A.  Until  after  I  went  to  work  that  day. 

Q.  And  she  went  with  you  when  the  deed  was  exe- 
cuted?       A.  Yes,  sir. 

Q.  And  she  executed  it  at  the  same  time  ? 

A.  Yes,  sir. 

Q.  Was  the  deed  prepared  when  you  arrived  at  Mr. 
Kettenbach's  office?        A.  I  don't  think  so. 
Q.  You  waited  there  until  it  was  prepared  ? 
A.  I  think  I  did. 

Q.  Did  Mr.  Dwyer  go  with  you  to  Mr.  Kettenbach's 
office? 
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A.  I  am  not  sure  whether  he  went  with  ine  or 
whether  he  was  there  when  I  got  there. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Wilson,  Mr.  David  Justice,  your  father-in- 
law,  went  with  you  up  to  the  timber,  did  he  not  ? 

A.  Yes,  sir. 

Q.  Now,  was  he  living  at  the  time  you  made  your 
final  proof?        A.  Yes,  sir. 

Q.  How  long  after  that  was  it  that  he  died? 

A.  I  think  it  was  the  following  winter  ?     [380—50] 

Q.  Was  he  over  at  Lewiston  about  the  time  you 
made  your  final  proof  ?        A.  Yes,  sir. 

Q.  He  was  over  that  day,  was  he  not  ? 

A.  Yes,  sir. 

Q.  Do  you  remember,  Mr.  Wilson,  that  you  told 
him  you  thought  you  would  rather  sell  your  claim  and 
pay  off  that  note  than  to  carry  it,  about  the  time  you 
made  your  final  proof  ? 

A.  I  don't  recollect  saying  that;  no. 

Q.  You  had  some  talk  with  him  regarding  it,  did 
vou  not? 

A.  I  expect  we  talked  it  over,  but  I  don't — 

Q.  Do  you  remember  him  going  to  Mr.  Dwyer  on 
that  day  and  telling  Mr.  Dwyer  that  you  thought  you 
would  rather  let  your  claim  go  than  let  the  note  run 
and  pay  interest  on  it,  or  words  to  that  effect? 

A.  1  don 't  remember. 

Q.  You  wasn't  present  at  the  time  they  were  talk- 
ing?       A.  No,  sir. 

Mr.  GORDON.— What  was  that? 
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Mr.  TANNAHILL. — I  was  asking  him  if  he  was 
present  at  such  a  conversation.  I  didn't  know 
whether  he  was  present  or  not. 

Mr.  GORDON.— T  w^ould  have  objected  to  it  if  I 
had  thought  you  were  referring  to  Mr.  David  Jus- 
tice. 

Mr.  TANNAHILL. — I  was  asking  him  if  he  was 
present  at  that  time. 

Q.  Mr.  Gordon  asked  you  concerning  your  testi- 
mony at  former  trials,  one,  United  States  against 
Dwyer,  at  Moscow,  and  one.  United  States  against 
Kester,  Kettenbach  and  Dwyer,  held  at  Moscow. 
Now  vou  also  testified  in  the  case  of  United  States 
against  Kester,  Kettenbach  and  Dwyer,  at  Boise,  did 
you  not?        A.  Yes,  sir. 

Q.  The  consolidated  cases?        A.  Yes,  sir. 

Q.  And  you  testified  there  in  substance  the  same 
as  you  testified  here  on  examination  by  Mr.  Gordon, 
with  the  exception  of  his  reference  [381 — 51]  to 
those  records  and  your  evidence  in  those  former 
trials,  as  you  remember,  did  you  not  ?        A.  Yes,  sir. 

Q.  And  your  evidence  that  you  gave  at  Boise  was 
true,  was  it  not?        A.  Yes,  sir. 

Q.  Do  you  remember  testifying  at  Boise  in  sub- 
stance as  follows  (page  203)  :  '^And  where  did  you 
get  the  money  with  which  to  pay  for  this  land? 
Answer,  I  borrowed  it  from  Mr.  Dwyer.  Question. 
Did  he  come  to  you,  or  did  you  go  to  him?  Answer. 
I  went  to  him.  Question.  Where  did  you  go  to  see 
him?  Answer.  In  Mr.  Smith's  office.  Question. 
That   was  just   opposite  the  land    office?    Answer. 
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Yes,  sir.  Question.  And  how  much  did  you  get 
from  him?  Answer.  I  can't  say  exactly;  I  don't 
remember  about  the  sum.  Question.  Now,  did  you 
give  him  any  note  or  other  security  for  that  money 
at  that  time?  Answer.  Yes,  sir.  Question.  At 
the  time  you  got  the  money?  Answer.  To  prove 
up  on  ?  Question.  Yes.  Answer.  Yes,  sir,  I  gave 
a  note."  You  remember  of  so  testifying  at  Boise, 
do  you,  Mr.  Wilson  ?        A.  Yes,  sir. 

Q.  And  that  evidence  was  true,  was  it? 

A.  To  the  best  of  my  recollection. 

Q.  To  the  best  of  your  recollection? 

A.  Yes,  sir. 

Q.  And  you  also  testified  at  Boise,  page  204:  '^Now, 
on  that  occasion  was  there  anything  said  between  you 
and  Mr.  Dwyer  with  reference  to  a  location  fee? 
Answer.  Why,  I  paid  him  for  locating  me,  I  believe. 
Question.  Now,  where  did  you  get  the  money  with 
which  to  pay  him?  Answer.  At  the  same  time  I 
got  the  other  money.  Question.  In  other  words,  he 
gave  you  the  money  and  you  paid  him  part  back  for 
the  location  fee?  Answer.  Yes,  ^ir.  Question. 
And  how  much  did  you  pay  him  for  the  location  fee  ? 
Answer.  $100.00."  You  also  testified  at  Boise  to 
that  effect,  did  you  ?        A.  Yes,  sir. 

Q.  And  that  was  true  ? 

A.  To  the  best  of  my  knowledge.     [382 — 52] 

Q.  You  understood  that  Mr.  Dwyer  was  borrowing 
the  money  for  you  from  someone  else,  did  you  not? 

A.  Well,  I  knew  he  was  going  to  get  the  money ;  I 
didn  't  know  how  he  was  going  to  get  it,  or  where. 
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Q.  You  didn't  know  who  he  was  going  to  get  it 
from  ?        A.  No,  sir. 

Q.  You  also  understood  that  he  would  borrow 
enough  money  for  you,  get  enough  money  to  pay 
for  the  land  and  the  expenses  and  the  location  fee, 
did  you  not? 

A.  Well,  I  am  not  sure ;  I  knew  he  was  borrowing 
the  money,  but  I  don't  know  whether  the  location 
fee  was  in  that  or  not. 

Q.  Well,  he  did  bring  the  money  to  you  did  he  not, 
Mr.  Wilson?        A.  Yes,  sir. 

Q.  And  you  g^ave  him  back  $100.00  for  the  location 

fee?        A.  Yes,  sir. 

Q.  And  you  gave  him  a  note  for  the  money? 

A.  Yes,  sir. 

Q.  And  I  believe  you  said,  Mr.  Wilson,  that  you 
first  went  to  Mr.  Dwyer  and  asked  him  concerning 
his  locating  you  on  a  timber  claim?        A.  Yes,  sir. 

Q.  Now,  you  knew  that  Mr.  Dwyer  was  in  the  loca- 
tion business,  did  you  not  ?        A.  Yes,  sir. 

Q.  And  had  been  engaged  in  locating  people  on 
land  for  some  time?        A.  Yes,  sir. 

Q.  And  you  knew  something  about  the  customs  of 
locators  from  what  you  had  heard  and  what  you  had 
seen,  did  you  not  ?        A.I  knew  a  little  about  it,  yes. 

Q.  And  you  knew  that  it  was  customary  for 
locators  to  charge  a  location  fee  ?        A.  Yes,  sir. 

Q.  Did  you  not?        A.  Yes,  sir.     [383—53] 

Q.  And  when  you  went  to  see  Mr.  Dwyer  on  that 
occasion  you  asked  him  if  he  could  locate  you  on  a 
piece  of  land,  or  words  in  substance  and  to  that  effect, 
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did  you  not?        A.  Something  like  that,  jes, 

Q.  And  he  told  you  he  thought  he  could? 

A.  I  don't  remember  the  exact  conversation. 

Q.  It  is  in  substance  to  that  effect  ?        A.  Yes,  sir. 

Q.  And  then  you  asked  him  if  he  could  get  the 
mone}^  for  you  to  make  proof,  or  words  to  that  effect, 
did  you  not  ? 

A.  Well,  I  understood  from  my  father-in-law  that 
he  could  locate  me  on  a  claim  and  get  the  money. 

Q.  And  get  the  money  ?        A.  Yes,  sir. 

Q.  iVnd  that  was  the  substance  of  the  conversation 
that  you  had  with  him  at  that  time  ? 

A.  Well,  that  is  all  I  can  remember  of  it. 

Q.  Now,  at  Boise  you  testified  in  substance  as  fol- 
lows (page  197):  '^Question.  Now,  if  you  can  re- 
member anything  more  that  was  said  at  this  first 
meeting  with  Mr.  Dwyer,  other  than  you  have  re- 
lated here —  Answer.  I  don't  believe  that  I  can 
remember  anything  else."  That  isn't  the  first  of  it. 
I  am  simply  asking  you  this  to  refresh  your'  recollec- 
tion, Mr.  Wilson,  is  all.  It  is  on  page  195:  '*Now, 
what  was  said  at  this  meeting  with  you  and  Mr. 
Dwyer?  Answer.  I  went  up  to  see  Mr.  Dwyer,  to 
see  if  I  could, — if  he  would  locate  me  on  a  claim. 
Question.  Well,  now,  state  all  that  transpired.  An- 
swer. And  to  see  if  I  could  borrow  the  money. 
That  is  as  near  as  I  can  remember  what  I  went  there 
for."    Do  you  remember  of  so  testifying  at  Boise? 

A.  Yes,  sir. 

Q.  And  that  is  true,  to  the  best  of  your  recollec- 
tion?       A.  Yes,  sir. 
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Q.  ^^Well,  what  did  Mr.  Dwyer  say?  Answer. 
He  told  me  he  thought  that  he  could  get  the  money 
for  me,  and  told  me  that  I  would  have  to  pay 
[384 — 54]  him  for  locating  me.  Question.  Was 
that  all  that  was  said  at  that  conversation,  at  that 
meeting  ?  Answer.  Well,  I  don 't  remember  of  any- 
thing more  right  now. ' '  You  remember  of  so  testify- 
ing, do  you  ? 
A.  Yes,  sir. 

Q.  And  that  statement  was  true? 
A.  Yes,  sir. 

Q.  On  page  197:  *'Now,  please  state  what  the  ar- 
rangements were."  I  will  ask  you  if  you  remem- 
ber testifying  at  the  trial  at  Boise  in  substance  as 
follows:  '^Now,  please  state  what  the  arrangements 
w^ere.  Answer.  Well,  at  the  time  that  I  went  to 
Mr.  Dwyer 's  house  I  talked  the  matter  over  with 
him,  as  near  as  I  can  remember,  what  this  claim  was 
worth,  and  what  probably  it  would  be  worth  w^hen 
I  sold  it.  Question.  And  how^  did  he  express  him- 
self in  reply  to  that  query?  Answer.  Well,  he  told 
me  at  that  time  that  that  claim  at  the  present  price, 
or  something  to  that  effect,  and  that  w^hen  I  sold 
that  it  probably  would  be  worth  about  $150.00  more 
to  me  than  what  the  expenses  and  cost  of  it  would 
be."  Do  you  remember  of  so  testifying  at  Boise? 
A.  Yes,  sir. 

Q.  And  that  evidence  is  true?        A.  Yes,  sir. 
Q.  '^How  long  after  that  conversation  did  you  go 
to  vieAv  the  timber  ?    Answer.    Possibly  two  or  three 
weeks.     Mr.  Gordon:   Excuse  me, — I   did  make   a 
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mistake  when  I  said  the  next  day." 

Mr.  GORDON.— I  object  to  this  line  of  testimony 
on  the  ground  that  it  isn't  proper  cross-examination. 

Mr.  TANNAHILL.— Q.  '^And  who  arranged  the 
party  for  you  to  go  with?  Answer.  Well,  I  under- 
stood that  my  father-in-law  and  mother-in-law  were 
going  with  Mr.  Dwyer,  and,  of  course,  I  knew  if  I 
wanted  a  claim  I  could  go  up  at  that  time." 

Mr.  GOEDON. — May  I  ask  counsel  what  the  pur- 
pose of  this  is  ?  Is  it  to  lay  the  foundation  for  im- 
peaching him'? 

Mr.  TANNAHILL.— Oh,  no.  It  will  appear  in 
the  next  question  in  [385 — 55]  relation  to  paying 
the  expenses  up  there.  I  was  going  to  leave  this 
now  and  ask  him  with  regard  to  his  trip  up  to  the 
timber. 

Q.  You  remember  that  evidence,  do  you,  Mr.  Wil- 
son'?       A.  Yes,  sir. 

Q.  And  that  statement  is  substantially  correct? 

A.  Yes,  sir. 

Q.  Mr.  Justice  went  with  you  up  to  the  timber,  did 
he?        A.  Yes,  sir. 

Q.  Do  you  know  whether  Mr.  Justice  paid  any  of 
these  expenses  up  there  or  not?        A.  I  don't  know. 

Q.  He  might  have  paid  your  car  fare? 

A.  He  might  have,  coming  back,  but  I  don't  know 
whether  he  did  or  not. 

Q.  And  the  arrangement  was  that  Mr.  Dwyer  was 
to  have  horses  there  at  Orofino  for  you  to  go  out  to 
the  timber  with?        A.  Yes,  sir. 

Q.  And  he  had  the  horses  there?        A.  Yes,  sir. 
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Q.  But  Mr.  Dwyer  wasn't  with  you  coming  back? 

A.  No,  sir. 

Q.  And  you  didn't  see  him  pay  any  hotel  bills  or 
pay  any  fare  coming  back,  did  you?        A.  No,  sir. 

Q.  And  you  don't  know  who  paid  the  expenses? 

A.  No,  sir,  I  don't  know. 

Q.  Now,  you  had  no  agreement  with  Mr.  Dwyer 
or  anyone  else  to  sell  him  this  land  before  you  made 
3^our  filing,  did  you  ? 

A.  Not  only  that  I  understood  that  if  I  sold  it,  or 
when  I  went  up  to  his  house  that  if  I  went  up  there 
and  taken  a  claim  that  after  it  was  sold  I  could  clear 
about  $150.00. 

Q.  But  you  had  no  specific  agreement  to  sell  it  to 
Mr.  Dwyer,  or  anyone  else,  did  you? 

A.  I  didn't  have  to  sell  it  to  him,  no.     [386 — 56] 

Q.  And  you  had  no  agreement  with  Kester  or  Ket- 
tenbach regarding  it,  did  you  ?        A.  No,  sir. 

Q.  Now,  concerning  your  evidence,  which  Mr.  Gor- 
don introduced  awhile  ago  and  asked  you  about, 
which  was  given  in  the  former  trials,  I  will  ask  you, 
Mr.  Wilson,  if  you  had  talked  with  Mr.  Gordon  re- 
garding that  evidence  and  told  him  that  some  parts 
of  that  evidence  was  not  correct,  before  you  went  on 
the  stand?        A.  Just  that  one  statement  was  all. 

Q.  And  your  evidence  as  you  have  given  it  here  is 
substantially  correct,  as  you  remember  it? 

A.  The  best  I  can  remember. 

Q.  As  you  have  given  it  on  cross-examination? 

A.  Yes,  sir. 

Q.  And,  regardless  of  what  might  have  inadver- 
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tently  crept  in  or  fallen  in  in  those  other  trials  or 
that  other  evidence,  regardless  of  what  might  have 
been  said  during  that  time  or  those  conversations, 
the  evidence  that  you  have  given  here  on  cross-ex- 
amination is  substantially  correct,  to  the  best  of  your 
recollection,  is  if?        A.  I  think  it  is. 

Q.  Now,  Fred  Justice  was  your  brother-in-law, 
was  he  ?        A.  Yes,  sir. 

Q'.  I  will  ask  you  if  Fred  Justice  was  not  standing 
in  line  up  there  at  the  time — that  is,  if  he  was  not 
interested  in  getting  the  filing  papers  for  people,  and 
arrariging  the  line  and  keeping  people  in  line,  so  that 
they  could  get  a  filing? 

A.  It  seems  as  though  he  had  charge  of  the  line, 
but  I  don't  know  anything  further  than  that. 

Q.  He  seemed  to  have  charge  of  the  line  ? 

A.  Yes,  sir,  that  is  all  I  know. 

Q.  As  a  matter  of  fact,  Mr.  AVilson,  3^ou  know  that 
it  is  customary  for  a  locator  to  see  that  people  that 
he  locates  get  a  filing  on  the  particular  land  that  he 
locates  them  upon,  do  you  not?     [387 — 57] 

A.  Yes,  sir. 

Q'.  And  it  is  customary  for  a  locator  to  see  that  the 
papers  are  properly  made  out  and  to  see  that  there 
is  no  conflict  in  the  people,  the  particular  people  that 
he  locates,  do  you  not?        A.  Yes,  sir. 

Q.  And  that  is  what  Mr.  Dwyer  did  in  this  par- 
ticular case,  in  so  far  as  you  know? 

A.  Well,  I  don't  know. 

Q.  Well,  he  did  see  that  all  of  you  got  your  papers 
properly  made  out  and  that  all  of  you  got  your  fil- 
ings? 
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A.  My  papers  were  made  out;  I  don't  know  who 
had  them  made  out. 

Q.  You  don't  know  whether  Mr.  Dwyer  or  Mr. 
Fred  Justice  had  them  made  out,  do  you'? 

A.  I  don't  know  who  had  them  made  out. 

Q.  Now,  I  believe  you  said  in  your  direct  examina- 
tion that  according  to  your  best  recollection  you  and 
Mr.  Dwyer  figured  up  about  what  the  value  of  the 
claim  was  and  about  wiiat  it  would  be  w^orth,  or  what 
you  would  get  out  of  it  after  it  was  sold,  over  and 
above  expenses.     That  is  substantiall}^  correct,  is  it  ? 

A.  Well,  I  don't  remember  figuring  any.  All  I 
remember  of  that  conversation  w^as  that  that  would 
be  about  what  it  would  be  worth  to  me  when  I  took 
it  up. 

Mr.  TANNAHILL.— That  is  all. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Qi.  Just  one  question,  with  reference  to  the  re- 
sponse to  the  question  of  Mr.  Tannahill  as  to  whether 
or  not  you  told  me  that  some  parts  of  your  former 
testimony  were  incorrect.  That  was  the  part  you 
explained  on  the  stand  this  morning,  was  it  not? 

A.  Yes,  sir. 

Mr.  GORDON.— That  is  all.     [388—58] 
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Mrs.  ELLA  WILSON,  a  witness  called  in  behalf 
of  the  complainant,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  Mrs.  Ella  Wilson,  are  you? 

A.  Yes,  sir. 

Q.  And  you  are  the  wife  of  Mr.  Guy  D.  Wilson, 
who  has  just  left  the  witness-stand,  are  you  not? 

A.  Yes,  sir. 

Q.  You  are  also  a  daughter  of  Mrs.  Frances  Jus- 
tice?       A.  Yes,  sir. 

Q.  Mrs.  Wilson,  do  you  remember,  some  time  after 
your  husband  filed  on  a  timber  claim,  of  Mr.  Dwyer 
and  his  wife  coming  to  your  house  at  Clarkston  ? 

A.  Yes,  sir. 

Q.  And  do  you  remember  what  they  said  when 
they  came  there,  and  what  their  mission  was? 

A.  I  don 't  remember  very  distinctly  now.  It  was 
something  about  questions  that  would  be  asked  at  the 
land  office. 

Q.  That  were  to  be  asked  who  at  the  land  office  ? 

A.  Mr.  Wilson. 

Mr.  TANNAHILL. — We  object  and  move  to 
strike  out  the  question  and  answer  of  the  witness,  on 
the  ground  that  it  is  incompetent,  irrelevant  and  im- 
material, it  being  a  circumstance  that  happened 
after  the  filing  of  the  sworn  statement  and  immedi- 
ately prior  to  the  making  of  the  final  proof,  and  it  is 
immaterial  in  so  far  as  it  relates  to  any  of  these  cases 
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or  an}^  of  the  defendants  named  in  any  of  these  ac- 
tions. 

Mr.  GOEDON. — Q.  Was  your  husband  home  at 
the  time  that  Mr.  and  Mrs.  Dwyer  arrived? 

A.  No,  sir. 

Mr.  TANNAHILL.— It  will  be  understood  that 
this  same  objection  goes  to  all  of  this  same  line  of 
testimony.     [389—59] 

The  SPECIAL  EXAMINER.— Yes,  let  it  be  so 
understood,  that  the  same  objection  applies  to  the 
line  of  questions  objected  to. 

Mr.  GORDON.— Q.  You  say  that  the  question 
was  discussed  as  to  certain  questions  that  Mr.  Wil- 
son was  to  answer  at  the  land  office,  is  that  correct? 

A.  I  believe  so. 

Q.  Do  you  remember  what  those  questions  were? 

A.  I  can't  remember  now  w^hat  they  were. 

Q.  Do  you  remember  whether  or  not  it  was  with 
reference  to  what  Mr.  Wilson  should  say  at  the  land 
office  as  to  w^here  he  got  the  money  with  which  to  pur- 
chase the  land? 

A.  I  couldn't  say  as  to  that.  I  don't  believe  that 
question  was  discussed.     I  can't  tell. 

Q.  Do  you  remember  of  anything  that  was  said 
about  what  answer  he  should  make  when  he  was 
asked  whether  or  not  he  had  an  agreement? 

A.  No,  sir. 

Q.  Mrs.  Wilson,  do  you  remember  testifying  at  the 
trial  of  United  States  vs.  William  Dwyer,  one  of  the 
defendants  in  this  case,  at  Moscow?        A.  Yes,  sir. 

Q.  And  do  you  remember  also  testifying  at  the 
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case  of  United  States  vs.  William  F.  Kettenbacli, 
George  H.  Kester  and  William  Dwyer,  later,  at  Mos- 
cow, in  the  fall  of  1907? 

A.  I  only  testified  up  there  once. 

Q.  That  was  the  case  against  Mr.  Dwyer? 

A.  I  don't  know  which  one  it  was;  I  don't  re- 
member. 

Q.  Do  you  remember  whether  those  questions 
were  asked  you  at  that  time  or  not? 

A.  They  might  have  been;  I  expect  they  were. 

Q.  Haven't  you  any  recollection  of  it  now? 

A.  I  expect  the  questions  were  asked  me  then;  I 
don't  remember  what  I  answered  though. 

Q.  And,  of  course,  you  told  the  truth  at  that  time  ? 

A.  Certainly.     [390—60] 

Q.  Now,  for  the  purpose  of  refreshing  your 
memory,  Mrs.  Wilson,  I  will  read  from  page  266  of 
the  trial  of  United  States  vs.  Kester,  Kettenbacli  and 
Dwyer,  No.  1605,  Volume  1. 

Mr.  TANNAHILL. — We  desire  to  interpose  an 
objection  to  counsel  attempting  to  refresh  the  wit- 
ness' recollection  in  this  manner,  on  the  ground  that 
it  is  improper  and  irrelevant  and  immaterial. 

Mr.  GORDON. — Q.  Do  you  remember  this  ques- 
tion being  asked  you:  '* Question.  Do  you  recall  an 
instance  of  Mr.  Dwyer  and  Mrs.  Dwyer,  or  either  or 
both  of  them,  coming  to  the  house  where  you  then 
lived,  to  see  Mr.  Wilson,  your  husband?"  And  you 
made  this  answer:  ^^Yes,  sir."  ** Question.  About 
what  time  of  day  was  this?  Answer.  About  six 
o'clock  in  the  evening.     Question.     Was  your  hus- 
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band  there  at  the  time  that  they  arrived?  Answer. 
No,  sir.  Question.  How  long  after  they  came  did 
your  husband  come?  Answer.  About  fifteen  min- 
utes." Do  you  remember  those  questions  being  asked 
and  those  answers  made  by  you  on  the  occasion  of 
your  being  at  Moscow  testifying  at  the  trial  of  Mr. 
Dwver  I        A.  Yes,  sir. 

Mr.  TANNAHILL.— The  same  objection. 

Mr.  GORDON.— Q.  Was  this  further  question 
asked  you:  ''What  inquiry,  if  any,  did  Mr.  Dwyer 
make  when  he  came  to  the  house?  Answer.  He 
wanted  to  know  if  Mr.  Wilson  was  at  home;  he 
wanted  to  see  him."  Do  you  remember  that  ques- 
tion being  asked  and  that  answer  made  by  you? 

Mr.  TANNAHILL. — The  same  objection,  if  the 
Court  please. 

A.  Yes, 

Mr.  GrORDON. — Q.  Do  you  remember  this  ques- 
tion being  asked  you  on  that  occasion :  ''Did  you  hear 
any  conversation  between  your  husband  and  Mr. 
Dwyer  after  your  husband  came?"  And  you  made 
this  reply:  "Yes,  sir  "? 

A.  Yes,  sir. 

Q.  "Did  you  hear  the  entire  conversation?  An- 
swer.    Yes,  sir." 

Mr.  TANNAHILL.— It  is  understood  that  we 
have  the  same  objection  to  all  this  line  of  testimony. 
[391—61] 

The  SPECIAL  EXAMINER.— It  will  be  so  un- 
derstood. 

Mr.  GORDON.— Q.  What  did  that  conversation 
relate  to? 
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A.  About  the  questions  Mr.  Wilson  had  to  answer 
at  the  land  office. 

Q.  ^*  State  what  Mr.  Dwyer  and  your  husband  said, 
either  one  or  both  of  them,  in  the  conversation.  In 
other  w^ords,  relate  the  conversation  as  you  heard  it, 
Mrs.  Wilson.  Answer.  Mr.  Dwyer  said  that  he 
w^anted  to  give  Mr.  Wilson  some  pointers  on  the 
questions  he  had  to  answer,  and  he  said  to  tell  them 
that  he  had  the  money,  or  its  equivalent,  to  pay  for 
his  claim,  and  Mr.  Wilson  asked  if  he  had  to  perjure 
himself  when  he  answered  the  question,  and  Mr. 
Dwyer  said  not  to  worry  about  that,  it  was  a  thing 
which  was  done  every  day."  Do  you  remember 
those  questions  being  asked  you  and  those  answers 
being  made  by  you  on  that  occasion  ? 

A.  Yes,  sir. 

Q.  Now,  do  you  remember  on  the  occasion  of  Mr. 
Dw^yer  and  his  wdfe  being  there  that  we  have  been 
speaking  of,  whether  there  was  anything  said  about 
an  agreement  between  Mr.  Dwyer  and  Mr.  Wilson? 

A.  No,  sir,  there  was  nothing  said  about  any  agree- 
ment. 

Q.  Was  there  anything  said  about  there  not  being 
an  agreement?        A.  No,  sir. 

Q.  You  are  sure  of  that? 

A.  I  am  almost  positive  of  it;  I  don't  remember 
of  any  such  thing  being  said. 

Q.  Going  back  to  your  testimony  at  the  trial  at 
Moscow  which  we  have  referred  to,  I  will  ask  you  if 
this  question  was  asked  you:  ^^Do  you  recall  any- 
thing else  that  he  (relating  to  Dwyer)  said  relative 
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to  the  matters  between  him  and  Mr.  Wilson,  your 
husband  ?    Answer.     He  said  that  the  agreement  be- 
tween them  was  only  verbal,  but  that  he  would  get 
the  money  just  the  same."     Do  3^ou  remember  that? 

A.  I  do,  now  that  you  have  read  it. 

Q.  Was  this  question  asked  you :  ^'That  who  would 
get  the  money?  Answer.  Mr.  Wilson.  Question. 
Do  you  know  what  money  he  referred  [392 — 62] 
to?  Answer.  Why,  the  money  for  the  claim. 
Question.  Did  you  know  what  money  he  referred 
to?  Answer.  Yes,  sir.  Question.  What  money 
did  he  refer  to?  Answer.  The  money  he  was  to 
get  for  his  timber  claim,  for  the  right.  Question. 
For  his  right?  Answer.  Yes,  sir."  Do  you  re- 
member those  questions  being  asked  you  and  those 
answers  being  made  by  you  on  the  occasion  I  refer 
to  ?        A.  I  do,  now  that  you  refresh  my  memory. 

Q.  And  you  remember  those  matters  now,  do  you, 
as  having  transpired  at  the  time  Mr.  Dwyer  called 
at  your  house,  before  Mr.  Wilson  made  his  final 
proof?        A.  Yes,  sir. 

Q.  I  say,  you  recall  that  now,  do  you? 

A.  Yes,  sir. 

Q.  Mrs.  Wilson,  I  think  you  are  mistaken  about 
having  only  testified  at  one  of  those  trials.  Don't 
you  remember  being  up  there  for  two  trials? 

A.  I  don't  know;  maybe  I  was.  I  have  been  at 
most  of  them ;  I  expect  I  was  there. 

Q.  Page  279.  Now,  I  shall  read  from  the  testi- 
mony of  Ella  Wilson,  the  present  witness  in  this 
case,  given  in  the  case  of  United  States  vs.  Dwyer, 
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at  Moscow,  at  the  May  term,  1907,  and  being  num- 
bered in  the  stipulation  made  yesterday  between  the 
parties  as  No.  1G06. 

Mr.  TANNAHLL. — We  object  to  counsel  reading 
from  the  evidence  of  the  witness  given  in  the  case 
referred  to,  on  the  ground  that  it  is  not  a  matter  of 
refreshing  the  witness'  recollection,  but  it  is  an  effort 
to  get  in  evidence  something  that  transpired  or  hap- 
pened or  took  place  at  another  trial,  and  he  is  at- 
tempting to  contradict  his  own  witness. 

Mr.  GORDON. — I  desire  to  state  on  the  record 
that  the  purpose  is  to  refresh,  if  possible,  the  wit- 
ness' recollection  as  to  certain  matters  which  she  has 
said  that  her  memory  is  faulty  in. 

Q.  On  the  occasion  that  I  have  just  referred  to, 
Mrs.  Wilson,  do  you  remember  this  question  being 
asked  you?  *^Well,  now,  state  the  conversation  as 
near  as  you  remember  it  that  was  had  there  between 
your  [393 — 63]  husband  and  Mr.  Dwyer.  You 
can  talk  to  the  jury  ove^^  there  if  you  will  please,  Mrs. 
Wilson.  Answer.  Well,  Mr.  Dwyer  told  Mr.  Wil- 
son that  he  wanted  to  give  him  a  few  pointers  on 
questions  that  he  would  have  to  answer.  Question. 
State  what  questions  you  remember  in  particular,  if 
any.  Answer.  Well,  he  said  that  to  answer  the 
questions  where  he  got  the  money  that  he  had  saved 
it,  he  had  the  money  or  its  equivalent,  he  had  our 
place,  and  that  he  had  saved  the  mone}^  for  two  years 
or  more,  and  Mr.  Wilson  asked  him  if  he  would 
have  to  perjure  himself  in  answering  any  of  these 
questions,  and  he  said  no,  there  was  nothing  in  them, 
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it  was  something  that  was  being  done  every  day,  and 
that  this  agreement  between  himself  and  Mr.  Wilson 
was  just  verbal  and  did  not  amount  to  anything,  but 
he  would  get  the  money  just  the  same." 

Mr.  TANNAHILL.— We  object  to  it  as  incompe- 
tent, irrelevant  and  immaterial,  and  repetition. 

Mr.  GOEDON. — Q.  You  remember  those  ques- 
tions being  asked  and  the  answers  made  by  you? 

A.  Yes,  sir. 

Q.  Now,  do  you  remember  the  day  on  which  your 
husband  made  final  proof,  Mrs.  Wilson,  at  the  land 
office?        A.  No,  I  don't  remember. 

Q.  I  don't  mean  do  you  remember  the  day  of  the 
week,  but  do  vou  remember  the  occasion? 

A.  Oh,  3^es,  I  remember  the  occasion. 

Q.  State  whether  or  not  you  came  from  over  in 
Clarkston  with  him  in  the  morning  of  that  day. 

A.  Yes,  sir. 

Q.  And  did  you  remain  with  him  pretty  much  all 
day  until  he  went  back  to  work  in  the  afternoon? 

A.  Yes,  sir. 

Q.  Did  you  go  to  the  land  office  with  him? 

A.  Yes,  sir. 

Q.  And  you  stayed  with  him  all  the  time  until  he 
went  .back  to  his  work,  after  you  had  your  dinner 
and  had  been  to  make  the  deed?     [394 — 64] 

A.  Most  of  the  time. 

Q.  You  say  most  of  the  time.  Was  there  any  of 
the  time  you  wasn't? 

A.  I  was  near,  I  guess;  I  don't  know  as  I  was  al- 
wavs  in  the  same  room. 
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Q.  You  came  over  with  Mm  to  see  the  transaction 
through,  did  you?        A.  Yes,  sir. 

Q.  Were  you  with  him  when  he  gave  the  note  to 
Mr.  Dwyer  for  the  final  proof  money?        A.  No,  sir. 

Q.  Did  you  say  no,  or  you  don't  know? 

A.  I  said  no,  sir. 

Q.  Where  were  you  then? 

A.  I  must  have  been  around  some  place;  I  don't 
know  just  w^here  I  was,  but  I  didn't  see  that. 

Q.  Well,  you  were  with  Mr.  Wilson  when  he  made 
his  proof  and  paid  his  money  into  the  land  office  ? 

A.  I  don't  remember  whether  I  was  in  the  room  or 
not. 

Q.  Do  you  remember  of  going  anywhere  else  but 
with  Mr.  Wilson  that  day  ? 

A.  I  think  I  went  to  the  office  where  he  made  out 
a  paper  of  some  kind. 

Q.  That  w^as  with  Mr.  Wilson  though,  wasn't  it? 

A.  Yes,  sir. 

Q.  If  you  don't  remember  these  things,  Mrs.  Wil- 
son, just  say  so.  I  am  not  trying  to  catch  you  at  all. 
I  just  want  to  learn  these  transactions  as  they  actu- 
ally happened.  Did  you  go  to  this  office  where  they 
made  the  papers  before  lunch  or  after  lunch  ? 

A.  I  don't  remember  that. 

Q.  Do  you  know  whose  office  it  was  you  went  to  to 
make  the  papers?        A.  No,  I  don't. 

Q.  Was  it  Mr.  Otto  Kettenbach's  office? 

A.  Yes,  I  think  it  was.     [395—65] 

Q.  Was  that  the  occasion  of  your  signing  the  deed? 

A.  Yes,  sir. 
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Q.  Now,  do  you  remember  going  to  the  Lewiston 
National  Bank  after  you  signed  that  deed? 

A.  Yes,  sir. 

Q.  What  did  you  go  there  for  % 

A.  Mr.  Wilson's  note. 

Q.  Mr.  Wilson's  note?        K,  Yes,  sir. 

Q.  And  that  was  the  note  that  he  had  given  in  the 
morning,  was  it? 

A.  I  don't  know  when  he  gave  the  note. 

Q.  Did  you  ever  know  of  him  having  any  other 
note?        A.  I  don't  know. 

Q.  Well,  now,  what  note  did  you  go  there  to  get  ? 

A.  It  was  just  the  note  he  had  at  the  bank ;  I  don't 
know  Avho  it  was  made  out  to,  or  anything. 

Q.  And  did  you  take  any  money  there  to  pay  that 
note?        A.  No,  sir. 

Q.  Did  you  have  a  note  of  instruction  to  present 
to  the  bank,  or  did  you  just  go  there  and  ask  for  the 
note  ?        A.  I  just  asked  for  the  note. 

Q.  Who  did  you  know  at  that  bank  at  that  time? 

A.  I  don't  know  as  I  was  personally  acquainted 
with  any  of  them. 

Q,  Did  you  have  a  speaking  acquaintance  with  any 
of  them?        A.  Yes,  I  knew  Mr.  Kester. 

Q.  Mr.  George  Kester?        A.  Yes,  sir. 

Q.  And  did  you  see  him  when  you  went  there  to 
get  that  note? 

A.  I  don't  remember  whether  he  was  there  or  not. 

Q.  Do  you  know  who  you  saw  about  the  note  at  the 
bank?        A.  No,  sir. 

Q.  And  do  you  remember  what  you  said  when  3^ou 
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went  in  there  ? 

A.  I  asked  for  Mr.  Wilson's  note.     [396^66] 

Q.  Mr.  Guy  Wilson's  note,  or  just  Mr.  Wilson's 
note  ? 

A.  I  don't  know  which  I  said,  but  I  asked  for  Mr. 
Wilson's  note  anyway. 

Q.  And  whoever  jou  asked  gave  you  the  note,  did 
they  %        A.  Yes,  sir. 

Q.  And  you  didn't  have  to  pa}^  any  money  to  get 
it?        A.  I  didn't. 

Q.  You  got  the  note  simply  by  going  there  and 
asking  for  it?        A.  Yes,  sir. 

Q.  You  say  you  don't  know  whether  you  saw  Mr. 
George  Kester  on  that  occasion  or  not? 

A.  No,  sir. 

Q.  Your  mind  is  a  blank  in  that  respect?  You 
have  no  idea  Avhether  you  saw  him  or  not  ? 

Mr.  TANNAHILL.— We  object  to  it  as  leading 
and  suggestive  and  argumentative,  and  an  improper 
w^ay  to  examine  a  witness. 

Mr.  GORDON. — I  had  no  intention  of  being  offen- 
sive about  it. 

Q.  Do  you  remember  seeing  Mr.  George  Kester 
when  you  went  to  the  bank  that  day  ? 

A.  I  don't  remember  who  was  in  the  bank. 

Q.  Would  you  say  you  didn  't  see  him  ? 

A.  I  wouldn't  say  that  I  did  or  didn't;  I  don't  re- 
member whether  he  was  there  or  not. 

Q.  You  have  no  recollection  of  who  you  saw  there 
that  day?        A.  No,  sir. 

Q.  Did  you  know  anybody  else  in  the  bank  except 
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Mr.  Kester,  even  to  speak  to  *?        A.  No,  sir. 

Q.  How  long  after  you  signed  the  deed  did  you  go 
to  the  bank  to  get  the  note  ^ 

A.  I  don't  know  how  long  it  was;  it  was  in  the 
afternoon. 

Q.  Well,  haven't  you  any  idea  how  long  it  was? 

A.  It  might  have  been  two  or  three  hours;  I 
couldn't  say.     [397—67] 

Q.  Do  you  know  whether  you  went  directly  from 
Mr.  Otto  Kettenbach's  office  to  the  bank  or  not? 

A.  I  expect  I  had  my  lunch  first;  I  don't  remem- 
ber just  where  I  went. 

Q.  And  did  you  get  your  lunch  before  you  went  to 
Mr.  Kettenbach's  office  or  after? 

A.  I  don't  remember. 

Q.  What  did  you  do  with  the  note  after  you  got  it? 

A.  Took  it  home  and  burned  it  up. 

Q.  The  same  day  that  you  received  it  ? 

A.  I  suppose  so. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mrs.  Wilson,  you  and  your  husband  went  over 
to  see  Mr.  Dwyer  about  locating  your  husband  on  a 
claim,  did  you  not  ?        A.  Yes,  sir. 

Q.  You  was  with  Mr.  Wilson  at  that  time  ? 

A.  Yes,  sir. 

Q.  And  you  heard  Mr.  Wilson  ask  Mr.  Dwyer  if 
he  could  locate  him  on  a  timber  claim,  did  you  ? 

A.  Yes,  sir. 

Mr.  GORDON.— Objected  to  on  the  ground  that  it 
is  not  proper  cross-examination  and  is  a  matter  not 
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brought  out  on  the  examination  in  chief. 

Mr.  TANNAHILL.— Q.  And  you  heard  Mr. 
Dwyer  tell  him  that  he  thought  he  could  locate  him 
on  a  timber  claim  ?        A.     Yes,  sir. 

Q.  Did  you  also  hear  Mr.  Wilson  ask  him  if  he 
could  borrow  the  money  for  him  to  pay  for  the  claim 
and  pay  his  expenses'?  Did  you  hear  Mr.  Wilson 
ask  Mr.  Dwyer  if  he  could  borrow  the  money  for  him 
to  pay  or  the  claim  ?     [398 — 68]         A.  Yes,  sir. 

Q.  Did  you  also  hear  Mr.  Wilson  ask  Mr.  Dwyer 
about  what  the  claim  was  worth "?        A.  Yes,  sir. 

Q.  And  did  you  notice,  did  you  see  Mr.  Dwyer  fig- 
ure itp  about  what  the  expenses  would  be  ?  Do  you 
remember  seeing  Mr.  Dwyer,  with  Mr.  Wilson,  your 
husband,  figure  up  about  what  the  expenses  w^ould  be, 
and  then  Mr.  Dwyer  gave  Mr.  Wilson  about  the  value 
of  that  claim  at  that  time,  or  when  he  could  sell  it  I 

A.  Yes,  sir. 

Mr.  GORDON. — I  presume  my  objection  can  still 
run  to  this  line  of  cross-examination. 

The  SPECIAL  EXAMINER.— Yes. 

Mr.  TANNAHILL.— Q.  Did  you  hear  Mr.  Dwyer 
tell  Mr.  Wilson  that  there  ought  to  be  $150.00  in  it 
for  the  claim,  that  it  ought  to  net  him  $150.00  when 
the  claim  was  sold?        A.  Yes,  sir. 

Q.  Over  and  above  expenses  %        A.  Yes,  sir. 

Q.  Now,  Mrs.  Wilson,  this  is  the  only  agreement 
that  you  know  of  being  made  between  Mr.  Dwyer  and 
Mr.  Wilson,  is  it  not  %        A.  Yes,  sir. 

Q.  And  that  was  the  agreement  which  you  referred 
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to  in  your  examination  and  in  your  evidence  in  the 
two  trials  at  Moscow,  which  was  read  by  Mr.  Gordon 
in  the  record,  and  of  which  you  were  asked  in  your 
direct  examination^        A.  Yes,  sir. 

Q.  And  the  substance  of  that  agreement  was,  ac- 
cording to  your  best  recollection  of  it,  and  according 
to  your  best  understanding  of  it,  was  that  Mr.  Dwyer 
was  to  locate  Mr.  Wilson  on  a  timber  claim,  and  Mr. 
Wilson  was  to  pay  him  a  location  fee,  and  Mr.  Dwyer 
was  to  help  him  get  the  money  or  borrow  the  money 
for  him  for  the  land  and  pay  the  expenses  ?  [399 — 
69]         A.  Yes,  sir. 

Mr.  TANNAHILL.— That  is  all. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mrs.  Wilson,  I  understood  you  to  say  that  you 
went  with  Mr.  Wilson  to  see  Mr.  Dwyer  about  taking 
up  a  timber  claim  ?        A.  Yes,  sir. 

Q.  What  was  said  at  that  conversation  % 

A.  Mr.  Wilson  asked  Mr.  Dwyer  if  he  could  get  a 
claim  for  him,  and  asked  what  the  claim  would  be 
worth  and  what  the  expenses  would  be,  just  the  same 
conversation  that  Mr.  Tannahill  was  asking  me 
^^bout. 

Q'.  I  know,  but  I  want  you  to  tell  what  it  was. 

A.  He  asked  him  if  he  could  get  the  money  for 
him,  borrow  the  money  some  place  for  him,  if  he 
knew  of  a  place  where  he  could  get  the  money;  and 
Mr.  Dwyer  told  him  he  wanted  a  location  fee,  and 
they  figured  the  expenses  and  about  what  the  claim 
would  be  worth  after  all  expenses  were  paid. 
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Q.  You  say  that  the  only  agreement  that  you  know 
about,  and  the  one  that  you  referred  to  in  your  testi- 
mony at  Moscow,  and  the  one  that  Mr.  Dwyer  re- 
ferred to  in  his  conversation  with  Mr.  Wilson  just 
prior  to  making  final  proof  was  that  agreement  that 
you  have  just  related.     Is  that  correct  ? 

A.  Yes,  sir. 

Mr.  GORDON.— That  is  all. 

Mr.  TANNAHILL.— That  is  all.     [400—70] 

[Testimony  of  Fred  W.  Shaeffer,  for  Complainant.] 
FRED  W.  SHAEFFER,  a  witness  called  in  be- 
half of  the  complainant,  being  first  duly  sworn,  testi- 
fied as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Fred.  W.  Shaeffer  ? 

A.  Yes,  sir. 

The  SPECIAL  EXAMINER.— Speak  loud 
enough  so  that  we  can  hear,  Mr.  Shaeffer. 

WITNESS.— Well,  that's  my  name. 

Q.  How  do  you  spell  it  ?        A.  S-h-a-e-f-f-e-r. 

Mr.  GORDON.— Where  do  you  reside,  Mr.  Shaef- 
fer?       A.  Here,  in  Lewiston. 

Q.  How  long  have  you  resided  in  Lewiston  % 

A.  I  think  about  nine  years;  somewhere  along  in 
there. 

Q.  What  was  your  occupation  in  May,  1902  ? 

A.  I  guess  that  was  the  spring  that  I  was  working 
for  the  Lewiston  National  Bank. 

Q.  In  what  capacity  were  you  employed  at  the 
Lewiston  National  Bank? 
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A.  Well,  I  was  janitor  of  the  building. 

Q.  And  at  that  time  were  you  acquainted  with  Mr. 
George  H.  Kester?        A.  Yes,  sir. 

Q.  One  of  the  defendants  in  this  suit  % 

A.  Yes,  sir. 

Q.  And  Mr.  William  F.  Kettenbach? 

A.  Yes,  sir. 

Q.  And  Mr.  William  Dwyer? 

A.  Yes,  sir.     [401—71] 

Q.  How  long  had  you  known  Mr.  Kester  before 
vou  went  into  the  bank  ? 

A.  I  didn't  know  him  at  all;  I  had  just  seen  him, 
was  all.  I  wasn't  acquainted  with  him  at  all  only  by 
sight. 

Q.  Do  you  remember  what  year  you  went  into  the 
bank,  or  how  long  before  you  made  a  timber  and 
stone  filing? 

A.  Well,  I  guess  it  must  have  been — I  guess  it  was 
in  March,  1902,  I  think  it  was,  just  about  the  same 
spring. 

Q.  The  same  spring  that  you  made  your  timber 
entry  ? 

A.  I  think  it  was.  Let's  see — no — probably  it  was 
the  next  spring;  I  think  I  went  in  one  spring,  and 
the  next  spring.  It  was  in  1902,  I  think,  I  took  up 
the  claim,  wasn't  it?  I  guess  my  filing  will  show.  I 
think  it  was  that  spring  or  that  year  that  I  took  up 
the  claim  that  I  went  there  to  work. 

Q.  Your  best  recollection  is,  as  I  understand  you, 
that  5^ou  took  up  a  claim  the  same  spring  you  went 
into  the  bank? 
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A.  Yes;  I  think  that  is  what  the  filing  calls  for. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment signed  by  Fred.  W.  Shaeffer,  dated  May  5th, 
1902,  and  ask  you  if  that  is  your  signature  to  that 
l>aper'?        A.  It  looks  like  it;  yes,  sir. 

Q.  And  whether  you  filed  the  same  in  the  land  office 
on  or  about  the  date  it  bears? 

A.  Yes,  sir ;  that  is  m}^  signature. 

Q.  And  you  filed  the  paper  in  the  land  office  ? 

A.  Yes,  sir. 

Q.  I  show  you  a  notice  of  publication  of  Fred  W. 
Shaeffer,  bearing  the  same  date,  and  ask  you  if  you 
filed  that  paper  at  the  same  time  ?        A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  Fred.  W.  Shaeffer 
given  on  final  proof,  dated  July  25th,  1902,  and 
ask  you  if  that  is  your  signature  to  that  paper? 
[402—72]         A.  Yes,  sir. 

Q.  Speak  a  little  louder. 

A.  Yes,  it  looks  like  it. 

Q.  I  show  you  the  cross-examination  of  Fred.  W. 
Shaeffer  on  final  proof,  and  I  will  ask  you  if  that  is 
your  signature  ? 

A.  Yes,  sir,  that  is  my  signature. 

Q.  Mr.  Shaeffer,  will  you  state  what  induced  you 
to  take  up  a  timber  claim? 

A.  Well,  I  took  up  a  timber  claim  because  T 
thought  I  could  make  a  little  money  out  of  it. 

Q.  Well,  was  that  a  notion  of  your  own,  or  did 
someone  suggest  that  to  you  ? 

A.  Well,  Mr.  Kester  asked  me  if  I  had  ever  taken 
up  a  timber  claim,  and  I  told  him  no. 
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Q.  Now,  state  what  was  said  at  that  time. 

A.  And  he  said  I  could  make  $100.00  if  I  would 
take  up  a  claim,  and  I  told  him  all  right.  That  was 
all  that  was  said  at  that  time  that  I  remember  of. 
He  asked  me  if  I  had  ever  taken  up  a  claim,  and  I 
told  him  I  hadn't. 

Q.  Where  was  that  conversation  had? 

A.  That  was  right  down  there  in  the  public  part 
of  the  bank  where  the  people  come  in,  along  about 
three  o'clock,  just  after  they  had  closed  the  door  in 
the  afternoon — out  in  front,  you  know. 

Q.  And  did  you  have  any  conversation  at  any  other 
time  shortly  thereafter,  about  taking  up  a  timber 
claim  ? 

A.  Yes;  a  short  time  afterwards  why  Mr.  Kester 
told  me  that  I  could  arrange  my  work  so  I  could  go 
up  to  Kendrick  the  next  day  and  I  would  meet  Mr. 
Dwyer  there. 

Q.  Now,  that  was  Mr.  George  H.  Kester? 

A.  Yes,  sir. 

Q.  And  the  Mr.  Dwyer  you  referred  to  is  Mr.  Will- 
iam Dwyer  %        A.  Yes,  sir.     [403 — 73] 

Q.  And  what  was  Mr.  Kester 's  position  in  the  bank 
at  that  time  ?        A.  He  was  cashier. 

Q.  Now,  how  long  after  the  first  conversation  that 
you  had  wdth  him  that  you  have  related  was  the  sec- 
ond one  ? 

A.  It  wasn't  very  long.  I  don't  remember.  It 
wasn't  but  a  few  days,  according  to  my  best  recoUect- 
tion  now. 

Q.  Now,  was  anything  said  at  either  of  those  talks 
about  who  was  to  pay  for  the  claim? 
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A.  No,  sir.  Well,  when  I  went  up  he  said  he 
would  let  me  have  the  money  to  pay  expenses  up 
there  when  I  went  to  Kendrick. 

Q.  When  you  went  to  Kendrick?        A.  Yes,  sir. 

Q.  Well,  was  that  at  the  time  that  you  had  the  talk 
with  him  that  you  have  related,  that  he  said  Mr. 
Dwyer  would  be  up  at  Kendrick?        A.  Yes,  sir. 

Q.  And  will  you  repeat  again  what  he  said  to  you 
at  that  time  about  expenses  ? 

A.  Well,  that  was  all,  that  he  would  let  me  have 
the  money  to  pay  my  expenses  up  there. 

Q.  And  how  long  after  that  conversation  did  you 
go  up  to  Kendrick  ? 

A.  AVell,  I  went  the  next  day.  I  straightened  up 
my  work  and  went  the  next  morning. 

Q.  Did  you  meet  anyone  at  Kendrick?  Was  Mr. 
Dwyer  there  ? 

A.  Yes,  sir,  Mr.  Dwyer,  and  I  don't  know — there 
was  quite  a  little  party, 

Q.  How  far  was  the  timber  from  Kendrick? 

A.  Well,  it  was  up  about — I  think  it  was  about 
three  miles  from  the  Grangeville  postoffice — I  think 
it  is — there  is  a  little  postoffice  there. 

Q.  And  how  did  you  go  from  the  train  to  the  tim- 
ber? What  sort  of  a  conveyance  did  you  have? 
[404—74] 

A.  Well,  there  was  a  saddle-horse  there  for  me. 

Q.  And  was  Mr.  Dwyer  at  the  depot  to  meet  you  ? 

A.  Yes,  sir,  him  and  some  other  parties;  I  didn't 
know  who  the  other  parties  were. 

Q.  Did  you  have  a  letter  from  Mr.  Kester  to  Mr. 
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Dwyer?        A.  No,  sir. 

Q.  Well,  when  you  arrived  at  Kendrick  did  you 
state  your  mission  to  Mr.  Dwyer,  or  did  Mr.  Dwyer 
say  anything!  to  you  about  it,  or  what  happened^ 

A.  Well,  I  don't  remember  just  what  was  said.  I 
went  out  and  met  him  and  I  don't  remember  just 
what  was  said.  Anyhow^  there  was  a  saddle-horse 
there  for  me,  and  we  started  off  then. 

Q.  Did  Mr.  Dwyer  take  you  over  to  the  timber 
claim  ? 

A.  Yes,  sir.  We  went  out  to  his — he  had  a  home- 
stead right  adjoining  it,  and  we  went  up  there  and 
got  dinner  at  his  place  about  three  o'clock  in  the 
afternoon,  and  then  we  walked  out  on  to  it  after  din- 
ner. 

Q.  And  did  you  go  back  to  Lewiston  the  same 
day  % 

A.  No,  sir.  I  left  my  saddle-pony  there.  Some 
man  had  gone  in  a  buggy  with  the  driver  from  Ken- 
drick, and  I  left  my  saddle-pony  for  him  to  go  on  up 
farther  into  the  timber,  and  he  drove  I  think  to  the 
Grangeville  postoffice  there — a  man  that  runs  the 
postoffice  there — and  we  stayed  there  till  morning 
and  then  drove  down  to  Kendrick  the  next  morning. 

Q.  And  then  returned  to  Lewiston  ?       A.  Yes,  sir. 

Q.  And  did  you  have  any  talk  with  Mr.  Kester  on 
your  return  ?        A.  Well,  I  think  so. 

Q.  Well,  did  you  tell  him  that  you  had  been  up 
there,  and  that  you  had  got  located?  A.  Yes,  sir. 
[405—75] 
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Q.  Did  you  have  a  description  of  the  land? 

A.  I  don't  remember  just  about  that. 

Q.  Sir? 

A.  I  say,  I  don't  remember  just  about  that. 

Q.  Well,  did  you  get  your  expenses  when  you  came 
back?        A,  Yes,  sir;  he  paid  them. 

Q.  Now,  state  what  happened.  Did  you  ask  Mr. 
Kester  for  it  ? 

A.  Well,  he  gave  me  money  to  pay  for  the  filing 
and  to  pay  for  the  publication. 

Q.  Mr.  Kester  did?        A.  Yes,  sir. 

Q.  And  did  he  give  you  your  expenses — the  money 
that  you  had  expended  in  going  up  on  the  trip?  ' 

A.  Well,  I  had  saved  some  little  money  out  of  my 
pocket  up  there.  He  didn't  know  what  it  would  be 
when  I  went  up  there,  and  I  don't  think  I  turned  that 
in  at  all.  I  think  I  paid  that  out  of  my  own  pocket, 
and  I  don't  think  I  turned  that  in  when  I  came  back. 

Q.  Well,  did  he  pay  part  of  your  expenses  in  going 
up  there  ? 

A.  Yes,  sir ;  he  said  he  would  pay  my  expenses. 

Q.  And  you  were  away  from  the  bank  how  many 
days? 

A.  Well,  I  went  up  one  morning,  and  was  back  the 
next  day. 

Q.  You  were  still  paid  your  salary  for  the  time 
you  were  off?        A.  Yes,  sir. 

Q.  Where  did  you  have  this  sworn  statement  that 
you  have  identified — this  first  paper  you  filed  in  the 
land  office — prepared? 

A.  Well,  I  don't  remember  about  those  papers.     I 


vs,  William  F,  Kettenbach  et  al,  455 

(Testimony  of  Fred  W.  Shaeffer.) 
lost  that  part  of  it  out.     Indeed,  I  couldn't  tell  you. 
I  haven't  any  idea  how  those  papers  were  fixed. 
What  was  done  about  them  I  couldn't  say.     I  don't 
remember  about  them. 

Q.  Well,  do  you  know  where  you  received  them? 
Do  you  know  who  gave  them  to  you  ?     [406 — 76] 

A.  Indeed,  I  don't  remember  about  the  papers, 
and  I  wouldn't  like  to  make  any  statement,  because 
really  I  have  just  lost  that  part  of  it  out  about  them 
papers,  because  I  came  in  at  the  time  and  was  so  busy 
and  there  was  so  much  going  on  that  I  have  just  lost 
that  part  of  it  out;  I  don't  remember  how  those 
papers  were  arranged. 

Q.  Did  you  go  to  the  land  office  to  file  them  alone, 
or  did  some  one  go  with  you  ? 

A.  Well,  I  went  on  up  to  the  land  office  alone. 

Q.  Did  you  meet  anybody  there? 

A.  I  don't  remember  just  what  was  done  about  the 
papers,  but  anyhow  I  went  in  there  with  Mr.  Molloy 
and  paid  my  filing. 

Q.  Was  Mr.  Dwyer  at  the  land  office  when  you 
made  your  filing?        A.  I  don't  think  so. 

Q.  Was  Mr.  Kester  there? 

A.  Well,  I  don't  know;  he  may  have  been;  I  don't 
remember  just  about  it. 

Q.  Do  you  remember  whether  or  not  Mr.  Kester 
went  with  you  to  the  land  office  ? 

A.  I  don't  think  he  went  with  me.  Anyhow  I 
went  up  to  the  land  office  alone. 

Q.  Well,  do  you  remember  whether  Mr.  Kester  was 
there  at  the  land  office  ? 
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A.  I  don't  remember  about  that.  I  do  remember 
I  went  to  Joe  MoUoy. 

Q.  Joe  MoUoy  was  employed  in  the  land  office 
at  that  time,  was  he?        A.  Yes,  sir. 

Q.  Well,  where  did  Mr.  Kester  give  you  the  money 
for  your  filing  fee  and  for  your  publication  ? 

A.  It  was  done  at  the  bank,  in  front  of  the  window. 

Q.  Was  that  the  day  after  you  returned  from 
viewing  the  land?     [407 — 77]         A.  Yes,  sir. 

Q.  Now,  in  several  months  it  came  time  to  make 
final  proof.  Do  you  remember  the  occasion  of  mak- 
ing your  final  proof  ?        A.  Yes,  sir. 

Q.  Do  you  remember  who  notified  you  or  told  you 
when  the  time  to  make  proof  arrived? 

A.  Of  course,  I  knew  the  date  when  the  final  proof 
should  come ;  so  I  think  I  said  to  Mr.  Kester  that  this 
was  the  day  to  make  final  proof,  and  so  then  he  told 
me  to  come  around  in  the  bank  after  a  while ;  so  after 
a  while  I  went  down  in  the  bank,  around  in  front, 
after  the  bank  was  open,  and — 

Q'.  Well,  what  happened  when  you  went  there? 

A.  Well,  Mr.  Kester  handed  me  out  some  money, 
and  I  went  up  and  made  final  proof. 

Q.  How  much  money  did  Mr.  Kester  hand  you  ? 

A.  There  was  168  acres — I  guess  about  $430.00,  or 
somewhere  there. 

Q.  And  you  took  that  money  and  went  to  the  land 
office  and  made  your  proof?        A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  Mr.  Kester 
as  to  what  you  should  say  when  you  went  to  the 
land  office  to  make  this  proof,  as  to  where  you  got  the 
money  ? 


vs.  William  F.  Kettenbach  et  al,  457 

(Testimony  of  Fred  W.  Shaeffer.) 

Mr.  TANNAHILL.— We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  and  a  matter  re- 
ferring to  things  occurring  subsequent  to  the  filing 
of  the  sworn  statement,  and  prior  to  the  making  of 
the  final  proof. 

Mr.  GOEDON. — Answer  the  question,  Mr. 
Shaeffer. 

A.  Well,  he  suggested  that  I  should  have  part  of 
that  money  myself — ^part  of  the  filing  for  myself. 

Q.  Well,  what  do  you  mean  by  suggesting  that  you 
should  have  [408 — 78]  part  of  the  money  your- 
self? 

A.  Well,  he  meant  that  I  should  have  furnished 
part  of  that  money  myself;  that  is,  that  $430.00? 

Q'.  Well,  do  you  mean  that  you  were  to  actually 
furnish  it,  or  that  that  is  what  you  were  to  say  when 
you  went  to  the  land  office  ? 

A.  He  says  I  only  borrowed  half  of  the  money. 

Q.  But  you  did  get  it  all,  didn't  you? 

A.  Yes;  he  throwed  out  all  the  money  to  me — he 
throwed  me  out  $430.00? 

Q.  And  you  went  to  the  land  office  and  paid  this 
in,  and  you  did  make  a  statement  to  that  effect? 

A.  I  guess  I  did.  That  is  what  was  in  the  paper,  I 
^Tiess.  I  don't  hardlv  know  what  I  did  sav  in  that 
statement,  but  it  seems  as  if  it  is  there  all  right. 

Q.  They  gave  you  a  receipt  for  that  money  and  a 
certificate,  w^hen  you  paid  it  into  the  land  office,  did 
they  ?        A.  Yes,  sir. 

Q.  And  what  did  you  do  with  that  receipt? 

A.  Well,  I  went  down  stairs  and  around  to  the 
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bank,  and  he  asked  me  what  I  had.    ^*Well,"  I  says, 
**I  have  got  a  receipt  for  it,"  and  I  showed  it  to  him 
and  I  passed  it  in  through  the  window,  and  he  looked 
at  it  and  then  he  gave  me  $100.00. 

Q.  He  did  what? 

The  SPECIAL  EXAMINER.— He  gave  him 
$100.00.    Who  is  referred  to  as  *^he,"  Mr.  Gordon? 

WITNESS.— Mr.  Kester. 

Mr.  GORDON.— Mr.  Kester. 

Q.  It  is  Mr.  Kester  that  you  gave  the  receipt  to, 
and  he  gave  you  $100.00?        A.  Yes,  sir. 

Q.  And  did  you  make  a  deed  about  that  time  to 
anybody  of  that  land  %     [409—79] 

A.  Well,  I  signed  a  deed  shortly  afterwards;  I 
don't  know  who  it  was  to. 

Q.  Well,  now,  who  told  you  to  sign  the  deed? 

A.  Well,  I  was  down  there  in  the  bank  either  that 
day  or  the  next  or  a  few  days  afterwards. 

Q.  I  can't  hear  you.     Speak  a  little  louder. 

A.  I  went  down  to  the  bank  shortly  afterwards, 
within  a  day  or  two— a  few  days  afterwards,  any- 
how ;  I  don't  remember  just  how  long — and  there  was 
a  paper  laying  on  his  desk  and  he  said  it  was  a  deed 
and  asked  me  if  I  would  sign  it,  and  so  I  just  signed 
it. 

Q.  You  didn't  get  any  more  money  when  you 
signed  it,  did  you?        A.  No,  sir. 

Q.  You  never  made  any  other  deed  to  this  land, 
did  you  ?        A.  No,  sir. 

Q.  And  do  you  remember  whether  you  read  the 
deed  or  not?        A.  No,  sir;  I  didn't. 
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Q.  You  just  signed  it  because  he  told  you  to,  is 
that  right?        A.  Yes,  sir. 

Q.  Did  you  ever  negotiate  a  sale  for  this  prop- 
erty; or  did  you  just  deed  it  as  you  were  told  to,  Mr. 
Shaeffer? 

Mr.  TANNAHILL.— We  object  to  it  as  leading 
and  suggestive. 

Mr.  GORDON. — Answer  the  question. 

A.  Well,  the  deed  was  there,  or  he  said  something 
about  a  deed,  and  I  signed  it. 

Q'.  And  I  will  ask  you  whether  or  not  the  entire 
transaction  turned  out  just  exactly  as  you  under- 
stood it  was  to  turn  out  when  you  first  talked  to  Mr. 
Kester  about  filing  on  a  claim  ? 

A.  Well,  I  don't  know  what  you  mean  by  that. 
He  said  I  could  make  $100.00  out  of  it,  and  I  got 
$100.00;  but  I  didn't  know  how  it  was  to  come  out,  or 
in  what  way  I  would  make  it. 

Q.  You  didn't  expect  to  make  the  $100.00  by  keep- 
ing the  claim,     [410 — 80]     did  you  ? 

A.  Well,  I  didn't  know  of  anybody  that  ever  kept 
those  claims. 

Q.  How  is  that? 

A.  I  say  I  didn't  know  of  anybody  ever  keeping 
those  claims.     They  all  sooner  or  later  sold  them. 

Q.  But  I  am  speaking  at  the  time  you  sold,  did 
you  know  of  any  people  who  had  sold  claims  at  that 
time  ? 

A.  Well,  there  was  quite  a  few  were  buying  claims, 
but  I  don't  know  just — well,  I  hadn't  formed  amy 
conclusion  really  about  it;  but,  of  course,  a  person 
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knew  at  any  time  that  they  could  turn  those  claims 

over  to  somebody. 

Q.  Well,  who  were  they  turning  them  over  to  at 
that  time  ? 

A.  Well,  I  knew  there  was  the  Clearwater  Timber 
Company,  and  there  was  quite  a  few  companies  that 
was  buying  claims  at  that  time.  There  was  several 
people  here  at  that  time. 

Q.  Did  anybody  offer  to  buy  your  claim? 

A.  No,  sir;  but  then  I  knew  there  was  somebody 
bu3dng  those  claims  at  the  time. 

Q.  If  they  had  offered  to  buy  your  claim,  would 
you  have  sold  it  to  them? 

A.  Well,  of  course,  I  would  have  given  them  the 
first  preference  to  the  claim.  I  would  have  gone  to 
them  and  said,  '^Here,  I  have  got  a  chance  to  sell  that 
claim." 

Q.  Why  would  you  have  given  them  the  first  pref- 
erence ? 

A.  Well,  because  I  gpt  the  money  from  them  to  pay 
for  it. 

Q.  Did  you  ever  pay  a  locating  fee  for  being 
located  on  that  claim?        A.  No,  sir. 

Q.  Did  you  give  a  note  in  security  for  the  money 
you  got  from  Mr.  Kester? 

A.  No,  sir.     [411—81] 

Q.  And,  of  course,  you  didn't  pay  any  interest,  for 
you  only  had  it  that  part  of  a  day?        A.  That's  all. 

Q.  Mr.  Shaeffer,  when  you  went  to  the  land  office 
to  make  the  proof,  you  remember  certain  questions 
being  asked  you,  do  you?        A.  Yes,  sir. 
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Mr.  TANNAHILL.— We  object  to  that  as  irrel- 
evant, immaterial  and  incompetent,  and  a  matter  re- 
lating to  things  occurring  subsequent  to  the  sworn 
statement. 

Mr.  GORDON. — Q.  I  read  from  his  cross-exam- 
ination that  you  identified  here  a  moment  ago,  ques- 
tion No.  10',  and  ask  you  whether  you  remember  this 
question  being  asked  you :  ''How  many  thousand  feet 
board  measure  of  lumber  did  you  estimate  that  there 
is  on  the  entire  tract,  and  what  is  the  stumpage  value 
of  it  r '  Answer.  ' '  2,000  feet ;  $2,000.00. "  Do  you 
remember  that  question  being  asked  3^ou  f 

A.  I  don't  remember  what  questions  were  asked 
there. 

Q.  That  was  the  day  that  you  turned  the  receipt 
in  and  got  the  $100.00  from  Mr.  Kester? 

A.  Yes. 

Q.  Did  you  think  the  claim  w^as  worth  $2,000.00 
that  day? 

A.  I  don't  remember  much  about  that.  The  tim- 
ber seemed  to  be  small  timber  on  the  place. 

Q'.  ''Question  12—  " 

A.  I  always  thought  that  claim  was  worth  about 
$7O0.00^$60O.0O  or  $700.00. 

Q'.  "Question  12.  What  do  you  expect  to  do  with 
the  land  and  the  lumber  on  it  when  you  get  title  to 
it?"  "Answer.  I  intend  to  keep  it."  Do  you  re- 
member making  that  answer? 

A.  Well,  I  don't  remember  what  was  in  that. 

Mr.  TANNAHILL. — It  is  understood  that  our  ob- 
jection goes  to  all  [412 — 82]  this  line  of  ques- 
tions ? 
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Mr.  GORDON.— Yes. 

The  SPECIAL  EXAMINER.— Yes,  that  may  be 
understood,  Mr.  Stenographer. 

Mr.  GORDON.— ^Q,  Do  you  know  'whether  you 
made  that  answer? 

A.  I  don't  remember  about  the  statements. 

Q.  **  Question  17.  Where  did  you  get  the  money 
with  which  to  pay  for  this  land,  and  how  long  have 
you  had  the  same  in  your  actual  possession?"  *^ An- 
swer. I  earned  about  half  of  it;  borrowed  the  bal- 
ance; I  borrowed  from  the  Lewiston  National 
Bank."  Do  you  remember  answering  that  question 
that  way? 

A.  Well,  of  course  I  did  have  part  of  the 
money ;  but  then  he  gave  me  the  money  there  to  pay 
for  it ;  he  throwed  me  out  the  whole  amount. 

Q.  And  was  that  answer  made  in  accordance  with 
the  suggestions  that  Mr.  Kester  made  to  you? 

Mr.  TANNAHILL.— We  object  to  that  as  leading 
and  suggestive. 

Mr.  GORDON.— Q.  Which  Mr.  Kester  made  to 
you  when  he  gave  you  the  four  hundred  and  some 
odd  dollars?        A.  Yes,  sir. 

Mr.  TANNAHILL.— We  object  to  that  as  leading 
and  suggestive,  and  irrelevant  and  immaterial,  and 
we  move  to  strike  out  the  answer  of  the  witness,  on 
the  ground  that  it  was  given  before  I  had  an  oppor- 
tunity to  make  an  objection. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  identified  by  the  wit- 
ness Fred.  W.  Shaeffer,  dated  May  5th,  1902,  the 
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notice  for  publication,  bearing  the  same  date,  the 
testimony  of  Mr.  Shaeffer  given  at  the  final  proof, 
dated  July  25th,  1902,  the  cross-examination  of  Mr. 
Shaeffer  at  the  same  time,  and  the  testimony 
[413^ — 83]  of  the  other  witnesses  on  the  final  proof, 
being  part  of  the  land  office  files,  the  Receiver's  Ee- 
cdipt,  the  Register's  Certificate,  dated  July  25th, 
1902,  a  certified  copy  of  the  patent,  dated  January 
28th,  1904,  and  a  certified  copy  of  a  deed  dated  July 
26th,  1902,  made  by  Fred.  W.  Shaeffer  to  W.  F.  Ket- 
tenbach and  George  H.  Kester,  for  a  consideration 
of  $800.00,  executed  before  H.  K.  Barnett,  a  notary 
public,  and  recorded  June  8th,  1903,  at  the  request 
of  the  Latah  County  Abstract  Company ;  all  the  said 
papers  relating  to  the  east  half  of  the  northwest 
quarter,  the  southwest  quarter  of  the  northeast  quar- 
ter, and  the  northwest  quarter  of  the  southeast 
quarter  of  section  27,  township  40  north,  of  range  one 
west,  of  Boise  meridian. 

Mr.  TANNAHILL. — The  defendants  waive  any 
further  identification  of  the  papers  and  documents 
just  offered,  but  object  to  the  following  documents 
offered  in  evidence:  Object  to  the  document  desig- 
nated timber  and  stone  lands,  testimony  of  claimant, 
and  the  cross-examination  of  claimant  in  connection 
with  the  direct  examination,  on  Form  4-370,  the 
testimony  of  witness  under  Act  of  June  3d,  1878, 
and  August  4th,  1892,  the  cross-examination  of  wit- 
nesses in  connection  with  the  direct  examination,  on 
Form  4-371,  the  testimony  of  witness  under  Act  of 
June  3d,  1878,  and   August   4th,    1892,   of   witness 
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William  Dwyer,  and  the  cross-examination  of  wit- 
ness William  Dwyer,  and  the  Receiver's  Receipt  in 
duplicate,  No.  3795;  upon  the  ground  that  they  are 
irrelevant,  incompetent  and  immaterial.  And  the 
defendants  severally  move  to  strike  out  all  of  the 
evidence  of  the  witness  in  relation  to  action  No.  388 
and  No.  407,  on  the  ground  that  it  is  irrelevant,  in- 
competent and  immaterial  in  support  of  each  of 
those  actions,  and  the  documents  just  objected  to  are 
irrelevant,  incompetent  and  immaterial  in  support 
of  each  of  the  other  actions,  or  in  support  of  any  of 
the  actions,  being  matters  relating  to  the  final  proof 
and  occurring  subsequent  to  the  filing  of  the  sworn 
statement. 

Said  documents  were  thereupon  marked  by  the 
Reporter  as  Exhibits  2,  2A,  2B,  2iC,  2D,  2E,  2F,  2G, 
2H,  21,  2J,  2K,  and  2iL.     [414^84] 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Shaeffer,  as  I  understand  you,  you  began 
work  as  janitor  of  the  bank  some  time  before  you 
took  up  this  claim? 

A.  Yes ;  it  was  in  March  when  I  went  to  work  for 
them. 

Q.  And  when  was  it  you  took  up  the  claim  ? 

A.  Well,  I  guess  it  must  have  been  along  in  June, 
wasn't  it? 

Mr.  GORDON.— The  5th  of  May. 

WITNESS.— Or  May,  was  it? 

Mr.  TANNAHILL.— Q.  You  had  got  quite  well 
acquainted  with  Mr.  Kester  during  that  time,  had 
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you?        A.  Well,  yes,  I  was  well  acquainted. 

Q.  You  were  sociable  and  friendly? 

A.  Yes,  sir. 

Q.  And  you  did  the  usual  janitor  work  around  the 
bank,  did  you  ?        A.  Yes,  sir. 

Q.  Now,  as  I  understand  you,  the  first — well,  you 
knew  that  people  were  taking  up  timber  claims,  did 
you  not,  seeing  them  going  in  and  out  of  the  land 
office? 

A.  Yes,  seeing  them  going  in  and  out,  I  knew  they 
were  taking  up  timber  claims. 

Q.  Did  you  also  take  care  of  the  land  office  ? 

A.  Yes,  sir. 

Q.  And  you  kept  the  hall  in  condition  leading  into 
the  land  office,  did  you  not  ?        A.  Yes,  sir. 

Q.  And  you  had  heard  a  great  deal  of  talk  about 
taking  up  timber  claims  ?        A.  Yes,  sir. 

Q:  Do  you  remember  that  you  talked  with  anyone, 
or  made  any  suggestion  to  anyone,  that  you  would 
like  to  take  up  a  timber  claim?     [415 — 85] 

A.  Oh,  I  may  have  talked  about  taking  up  a  tim- 
ber claim.  Of  course,  I  might  have  said  something 
about  something  of  that  kind,  but  it  was  in  a  casual 
way. 

Q.  And  you  may  have  said  something  of  that  kind 
in  Mr.  Kester's  presence  that  he  overheard? 

A.  Well,  I  might  have — not  that  I  know  of  though, 
— not  that  I  know  of. 

Q.  You  may  have  said  something  of  that  kind  in 
his  presence  ? 

A.  I  may  have ;  I  don't  remember,  though. 
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Q.  Now,  do  you  remember  of  talking  about  your 
sister  taking  up  a  timber  claim  along  about  that 
time? 

A.  Well,  I  talked  to  Mr.  Dwyer  about  that,  when 
I  got  a  claim,  about  getting  a  claim  for  my  sister, 
and  he  told  me  there  was  one  back — I  don't  know 
how  far  it  was  from  where  we  were  up  then.  I  think 
I  said  to  him  when  we  went  up  there  on  our  trip,  I 
spoke  to  him,  or  something — I  don't  remember  just 
when  it  was — anyhow,  I  spoke  to  him  about  getting 
a  timber  claim  for  my  sister. 

Q.  And  he  told  you  that  that  belonged  to  a  Mrs. 
Henson,  and  he  would  see  if  she  wouldn't  relinquish 
her  right  ? 

A.  I  know  he  spoke  of  somebody  having  a  timber 
claim  which  he  would  get  for  her. 

Q.  And  do  you  remember  that  you  thought  that  if 
you  could  get  that  half  section  there  together — one 
for  you  and  one  for  your  sister — that  you  would  be 
able  to  do  well  out  of  it,  or  you  would  keep  it,  or 
something  to  that  effect? 

A.  Well,  I  know  we  talked  about  getting  the  claim, 
but  of  course  I  don't  remember  just  all  that  was 
said,  but  I  kind  of  wanted  to  get  a  claim  for  her  at 
that  time,  I  know,  I  remember  that  well,  and  I  talked 
with  him  about  getting  a  claim  for  my  sister.  My 
sister  hadn't  come— she  wasn't  there,  but  she  was 
coming.  I  think  she  came  the  same  day  I  came 
down  off  the  train,  as  I  came  back  from  Kendrick. 

Q.  And  when  Mr.  Kester  spoke  to  you  about  tak- 
ing up  a  claim,  as     [416—86]     1   understand  you, 
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he  told  you  that  you  could  make  $100.00  out  of  it? 

A.  Yes,  sir. 

Q.  If  you  wanted  to  take  up  a  claim? 

A.  Yes,  sir. 

Q'.  Or  words  to  that  effect?        A.  Yes,  sir. 

Q.  And  as  I  understand  you,  in  reply  to  Mr.  Gor- 
don's question  you  said  that  you  didn't  know  how 
you  was  to  make  that  $100.00,  whether  it  was  to  sell 
it  to  some  other  company,  or  to  sell  it  to  Kester,  or 
to  sell  it  to  anyone,  or  to  keep  it? 

A.  All  that  was  stated  was  said  at  that  time.  He 
asked  me  if  I  had  ever  taken  up  a  claim,  and  I  told 
him  no,  and  he  said  I  could  make  $100.00  by  taking 
up  a  claim,  and  I  said  all  right.  Now,  that  is  all 
that  was  said  at  that  time.  I  didn't  form  any  im- 
pressions or  come  to  any  conclusions,  but  $100.00 
looked  pretty  good  to  me  at  that  time,  and  I  thought 
if  I  could  make  $100.00',  I  never  thought  how,  or 
anything  about  it,  I  never  came  to  any  conclusions 
about  it,  and  I  just  merely  said  all  right,  so  I  sup- 
pose you  would  have  to  judge  just  the  same  as  I  did, 
and  come  to  the  same  conclusions,  because  it  was  just 
merely  a  passing  conversation,  and  there  wasn't 
either  one  said  one  way  or  the  other  about  it,  only 
that  I  could  make  $100.00  out  of  it. 

Q.  You  had  no  intention  of  doing  anything  wrong, 
or  violating  any  law  ? 

A.  No,  sir,  1  didn't;  if  I  had  I  would  have  told 
him  I  didn't  want  anything  to  do  with  it. 

Q.  And  I  believe  I  understood  you  to  say  to  Mr. 
Gordon  that  the  only  obligation  you  felt  under  to  Mr. 
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Kester  was  that   3^011  would  give  him  the  first  or 
preference  right  of  purchasing  it,  because  he  had 
loaned  you  the  money  ? 

A.  Why,  sure  I  would  go  to  them  first,  or  anybody. 
They  supplied  the  money  for  me,  and  of  course  I 
would  go  to  them  and  tell  them  all  about  it.  [417 — 
87] 

Q.  That  is  all  the  contract  or  agreement  that  you 
have  had  or  that  you  had  with  Mr.  Kester  ? 

A.  That  is  all  that  was  ever  said  about  it.  He  said 
1  could  make  $100.00,  and  I  said  all  right,  and  I 
didn't  ask  any  more  questions,  and  a  few^  days  after 
he  told  me  if  I  would  go  down  and  get  ready  to  go 
the  next  day  to  Kendrick  I  would  meet  Mr.  Dwyer 
there  and  he  would  take  me  up  on  a  claim,  and  I  said 
all  right,  and  I  went. 

Q.  And  you  didn't  understand  that  you  had  any 
specific  agreement  to  convey  your  land  to  anyone  be- 
fore you  made  your  final  proof  ? 

A.  Well,  that  was  all  that  was  said  about  it,  what 
I  said.     That  was  all  that  was  said  about  it. 

Q.  And  your  sworn  statement  that  you  made,  that 
you  hadn't  agreed  to  convey  it  to  anyone,  before  you 
made  your  final  proof,  was  true  in  so  far  as  you 
know,  was  it  ? 

A.  Well,  I  don't  see  hardly — you  could  draw  your 
own  conclusions  about  it.  He  said  I  could  make 
$100.00,  and  I  said  all  right.  Now,  I  don't  know; 
I  would  rather  the  Court  would  draw  its  own  con- 
clusions of  it,  if  you  can  make  either  one  way  or  the 
other  out  of  it.     If  1  would  say  I  did  or  I  didn't  the 
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other  side  would  have  it  in  for  me,  and  I  don 't  know 

how  to  answer  the  question. 

Q.  But  you  didn't  understand  that  you  were  to 
deed  it  to  any  particular  person  1 

A.  Why,  I  don't  know  what  I  could  make  about 
it.  I  never  thought  anything  about  it.  I  was  think- 
ing if  I  could  get  $100.00  out  of  it,  or  that  money  out 
of  it,  that's  all.     I  didn't  think  much  about  it. 

Q.  But  you  did  feel  under  obligations  to  give  Mr. 
Kester  the  preference  right  to  purchase  it,  because 
he  had  loaned  you  the  money  ? 

A.  Why,  sure  I  did.  If  you  had  loaned  me 
$1,000.00  I  would  say  ''Why,  here,  Mr.  Tannahill, 
you  let  me  have  the  money,"  and  I  would  go  to  Mr. 
Gordon  or  anybody  else,  sure.     [418 — 88] 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Shaeffer,  just  one  more  question :  What  was 
your  salar}^  at  the  bank  at  the  time? 

A.  I  got  $45.00  a  month. 

Q.  And  you  are  employed  now  just  generally,  do- 
ing work  here  and  there? 

A.  Yes,  sir ;  I  swept  the  halls  and  swept  the  rooms 
in  the  building  and  did  things  that  came  up  usually 
— I  did  most  any  old  thing  that  came  along. 
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WILLIAM  HAEVERNICK,  a  witness  called  ^' 
behalf  of  the  complainant,  being  first  duly  sworn,  tes- 
tified as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  William  Haevernick? 

A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Haevernick? 

A.  Lewiston,  Idaho. 

Q.  How  long  have  you  resided  at  Lewiston  ? 

A.  In  Lewiston  about  16  years. 

Q.  Where  did  you  reside  in  October,  1903  ? 

A.  Orofino,  Idaho. 

Q.  What  was  your  occuj)ation  at  that  time? 

A.  I  was  in  the  general  merchandise  business  at 
that  time. 

Q.  Were  you  in  the  general  merchandise  business 
as  an  employee  of  someone  else,  or  on  your  account? 
[419—89] 

A.  Well,  I  had  some  stock  in  it.  It  was  an  incor- 
poration, and  I  had  some  stock  in  it. 

Q.  What  was  the  name  of  this  body  corporate? 

A.  The  Orofino  Trading  Company,  Limited. 

Q.  The  Orofino  what? 

A.  — Trading  Company,  Limited. 

Q.  And  you  are  employed  now  in  what  capacity  ? 

A.  I  am  employed  at  present  at  the  Lewiston  Fuel 
and  Transfer  Company. 

Q.  In  what  capacity  are  you  employed  now  ? 
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A.  As  bookkeeper  and  salesman. 

Q.  Now,  this  corporation  that  you  had  stock  in,  do 
you  know  the  amount  of  the  capital  stock? 

A.  Well,  it  was  approximately  about  $7500.00. 

Q.  Who  owned  the  stock  in  that  concern  ? 

A.  Well,  Mr.  Holmberg  and  myself  owned  the 
principal  part  of  it. 

Q.  What  Mr.  Holmberg?        A.  A.  E.  Holmberg. 

Q.  Alexander  E.  ? 

A.  No — Axel,  I  believe.  A.  E.,  I  believe, — I  am 
not  sure. 

Q.  How  do  you  spell  that  Holmberg? 

A.  H-o-l-m-b-e-r-g. 

Mr.  BABB. — It  seems  to  me  there  is  better  evi- 
dence, and  I  object  to  it  on  the  ground  that  there  is 
better  evidence  of  the  stockholders. 

Mr.  GORDON.— Q.  Now,  will  you  state  as  well  as 
you  can  who  owned  the  stock  in  that  company? 

Mr.  BABB. — The  same  objection  as  last  made. 

Mr.  GORDON. — Answer  the  question. 

A.  There  was  myself,  Mr.  Holmberg,  my  wife,  and 
Mr.  Holmberg 's  wife,  and  Mr.  Kettenbach. 

Q.  What  Mr.  Kettenbach  ?     [420—90] 

A.  Frank. 

Q.  F.  W.  Kettenbach?        A.  F.  W. ;  yes. 

Q.  How  much  stock  did  you  have  in  that  concern  ? 

A.  Well,  as  near  as  I  can — 

Mr.  BABB. — The  same  objection.  It  will  be  un- 
derstood that  this  objection  may  go  to  all  this  class 
of  testimony? 
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The  SPECIAL  EXAMINER.— Yes,  that  mav  be 
imderstood. 

WITNESS. — I  couldn't  state  exactly  how  much  I 
had;  it  was  a  small  amount;  I  couldn't  state  exactly 
how  much  it  was. 

Mr.  GORDON.— Q.  Well,  did  you  have  $2,000.00 
worth  of  stock  ? 

A.  Not  much  of  it ;  my  wife  had  the  largest  portion 
of  it. 

Q.  Well,  how  mvich  did  you  and  your  wife  have 
together  ? 

A.  Well,  we  had  $2,000.00  in  money  in  it,  then 
$1,750.00  that  I  owed— $3,750.00.  I  gave  my  stock 
as  security  for  this  $1,750.0;  that  was  between  us. 

Q.  And  who  did  you  secure  that  from? 

A.  I  borrowed  that  monev  from  Fl^ank  Ketten- 
bach  and  gave  him  my  stock  as  security. 

Q.  Who  was  the  president  of  that  concern  at  that 
time  ?        A.  Mr.  Kettenbach  was  at  that  time. 

Mr.  BABB. — The  same  objection  as  to  that. 

Mr.  GORDON. — Q.  Do.  you  remember  taking  up 
a  claim  or  making  an  entry  under  the  timber  and 
stone  act?        A.  Yes,  sir. 

Mr.  TANNAHILL. — We  object  to  the  evidence  of 
the  witness  in  relation  to  claims  388  and  407,  upon 
the  ground  that  he  is  not  named  as  an  entryman 
therein,  and  his  evidence  in  relation  to  those  two  ac- 
tions is  irrelevant,  incompetent  and  immaterial. 

Mr.  GORDON.— [421— 91]  Q.  I  show  you  Tim- 
ber and  Stone  Lands  Sworn  Statement  dated  Octo- 
ber 26th,  1903,  signed  William  Haevernick,  and  ask 
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you  if  you  signed  that  paper  and  filed  the  same  in  the 
land  office  at  Lewiston,  Idaho,  on  or  about  the  date 
it  bears  ?        A.  That  is  my  signature. 

Q.  And  you  filed  it  in  the  land  offir-e  about  the  date 
you  made  it  ?        A.I  suppose  so ;  yes. 

Q.  I  show  you  the  notice  for  publication  of  the 
same  date,  and  the  Nonmineral  Affidavit  of  William 
Haevernick,  and  ask  you  if  that  is  your  signature  to 
the  Nonmineral  Affidavit,  and  if  vou  filed  those 
papers  in  the  land  office  ?        A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  William  Haever- 
nick given  at  the  final  proof,  dated  January  6th,  1904, 
and  ask  if  that  is  your  signature  to  that  paper? 

A.  Yes,  sir. 

Q.  And  the  cross-examination,  I  will  ask  you  if 
that  is  your  signature  to  that?        A.  Yes,  sir. 

Q.  Mr.  Haevernick,  who  located  you  on  this  timber 
claim? 

A.  A  gentleman  by  the  name  of  Mr.  Mortimer. 

Mr.  BABB. — ^What  was  his  first  name? 

A.  If  I  ain't  mistaken,  I  think  it  was  Joe. 

Mr.  GORDON. — Q.  And  did  you  have  to  pay  him 
a  location  fee  ? 

A.  I  don't  recollect,  but  I  don't  believe  I  did.  He 
was  a  neighbor  of  ours  there ;  or  rather,  he  lived  right 
close  bv. 

4.' 

Q.  Do  you  know  who  prepared  your  sworn  state- 
ment and  your  other  filing  papers  for  you  ? 

A.  Well,  it  was  in  Orofino,  a  man  by  the  name  of 
Merrill.  It  was  under  the  old  Shoshone  Countv  ad- 
ministration,    I    believe,    and    he    was     [422 — 92] 
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Deputy  Clerk,  I  believe,  of  Shoshone  County. 

Q.  Did  your  wife  take  up  a  claim  at  the  same  time 
that  vou  did?        A.  Yes,  sir. 

Q.  And  did  you  and  she  come  down  and  make  your 
filing  at  the  same  time  ?        A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  you  paid  for  your 
wife  being  located? 

A.  She  paid  it  all  in  one  check ;  yes. 

Q.  No — I  say,  being  located  ? 

A.  Oh,  for  being  located?    No,  I  don't  think  so. 

Q.  Did  Mr.  Mortimer  locate  her,  too? 

A.  Yes. 

Q.  Now,  do  you  remember  the  occasion  of  making 
your  final  proof  ?        A.  Sure. 

Q.  I  will  ask  you  if  you  paid  for  your  claim  and 
your  wife's  claim  at  the  same  time? 

A.  Yes,  sir,  I  believe  I  did. 

Q.  And  your  wife's  name  is  what?        A.  Alma. 

Q.  A-l-m-a? 

A.  A-l-m-a.  It  might  have  been  two  checks,  I 
wouldn't  say  positive.  It  might  have  been  two 
checks,  I  wouldn't  say  positive;  but  I  think  it  was 
one. 

Q.  But  you  did  pay  it  ? 

A.  Yes,  sir ;  I  drew  it  on  her  account. 

Mr.  BABB. — I  object  to  the  evidence  as  to  the 
check  on  the  ground  that  there  is  better  evidence. 

Mr.  GORDON. — Q.  Do  you  know  where  those 
checks  are  ? 

A.  They  were  regularly  returned  into  the  Orofino 
Trading  Company.     [423—93] 
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Q.  Well,  what  became  of  them? 

A.  I  beg  pardon  ? 

Q.  What  became  of  those  checks? 

A.  Well,  it  was  returned  again  to  the  Orofino  Trad- 
ing Company  after  it  had  been  deposited.  It  had 
been  through  the  Idaho  Trust  Company,  and  then 
back  again,  and  was  charged  up  to  our  account,  I 
guess.  In  the  course  of  business  they  were  returned 
to  us  again  at  Orofino. 

Q.  And  what  have  you  done  with  them? 

A.  They  was  there  at  the  time,  I  guess. 

Q.  I  say,  where  are  the  checks  now  ? 

A.  I  don't  know. 

Q.  Well,  have  you  destroyed  them,  or  lost  them? 

A.  I  didn't  have  charge  of  them. 

Q.  What? 

A.  The  bookkeeper  (Mr.  Holmberg)  had  charge  of 
it. 

Q.  Now,  let  me  understand  that :  Did  you  draw  a 
check  on  this  concern  ?        A.  Yes,  sir. 

Q.  And  was  it  a  banking  concern  ? 

A.  We  done  a  certain  amount ;  we  issued  exchange 
on  Spokane  and  other  towns,  and  received  deposits 
and  the  like  of  that,  and  we  carried  our  own  checks. 

Q.  You  received  deposits  from  the  general  public  ? 

A.  Yes,  sir. 

Q.  And  did  you  have  any  money  on  deposit  at 
that  time? 

A.  No.     They  were  charged  to  my  account. 

Q.  Now%  explain  how  they  were  charged  to  your 
account.     What  do  you  mean  by  that? 
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A.  Well,  they  were  charged  to  my  running  account. 
I  drew  a  salary  at  that  time,  I  forget  now  what  it 
was,  about  $100.00  to  $125.00,  and  between  Mr.  Holm- 
berg  and  myself  we  agreed  that  at  the  end  of  the 
business  year  these  charges  against  us  would  be  liqui- 
dated by  the  profits  [424 — 94]  that  had  accrued 
during  the  business  year,  if  our  salary — if  we  hadn't 
saved  enough  out  of  our  salaries  to  cover  it. 

Q.  Now,  if  I  may  understand  you — it  seems  a  little 
unusual  to  me,  anyhow, — you  drew  checks  on  this 
corporation,  and  those  checks  were  held  in  the  treas- 
ury of  the  concern,  and  there  was  a  settlement  made 
once  every  year  of  the  checks  that  you  and  the  other 
member  drew  on  the  company  1 

A.  They  were  just  simply  charged  to  our  open  ac- 
count. 

Q.  And  if  there  were  enough  profits  at  the  end  of 
the  year  to  liquidate  those  checks,  why  they  were 
taken  up  th^t  way ;  and  if  there  were  not  you  would 
pay  the  difference?  Is  that  the  way  I  understand 
you? 

A.  Well,  there  was  a  little  balance  against  me  when 
I  settled  up,  but  it  was  all  liquidated. 

Q.  Well,  I  am  not  inquiring  into  that.  I  want  to 
know  the  method  in  which  they  got  money  out  of  that 
concern  ? 

A.  Well,  I  couldn't  explain  it,  only  when  that 
check  came  in  it  was  charged  against  me  on  an  open 
account. 

Q.  Well,  you  didn't  have  any  account  there,  as  I 
miderstand  it? 
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A.  An  open  account.  Well,  I  had  my  salary  ac- 
count, and  what  provisions  I  drew  out  of  it,  it  was  all 
charged  against  me  on  my  open  account,  the  same 
as  this  check  was  charged  against  me  on  my  open  ac- 
count. When  I  paid  my  grocery  bill  I  gave  a  check 
for  it,  and  when  I  paid  my  butcher's  bill  I  gave  a 
check  for  it,  and  it  was  charged  against  me  on  an 
open  account. 

The  SPECIAL  EXAMINEE.— Well,  your  cor- 
poration there  did  a  sort  of  a  banking  business,  then? 

A.  Yes ;  it  was  on  a  small  scale. 

Q.  When  you  drew  a  check  on  that  corporation  it 
was  charged  to  your  account  with  the  corporation? 

A.  Yes,  sir. 

Q.  Against  you?     [425 — 95]     A.  Yes,  sir. 

Q.  On  your  running  account  ? 

A.  Yes,  sir — just  an  open  account. 

Q.  You  had  a  sort  of  a  mercantile  department  and 
a  banking  department;  wasn't  that  it? 

A.  No.  Sometimes  I  had  a  little  balance  coming 
to  me,  and  sometimes  I  didn't.  Most  of  the  times  it 
was  against  me,  and  in  red  inl^,  though.     (Laughing.) 

Mr.  GORDON. — ^Q.  And  how  long  after  you  made 
your  proof  did  you  negotiate  for  a  sale  of  this  prop- 
erty? 

A.  Well,  it  was  in  the  neighborhood  of  about  12 
months,  I  should  judge — nine  or  ten  or  twelve  months 
— I  couldn't  say  positively. 

Q.  And  with  whom  did  you  negotiate  ? 

A.  I  transacted  the  sale  to  Mr.  Kettenbach. 

Q.  And  did  you  sell  it  to  him?        A.  Yes,  sir. 
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Q.  And  what  did  he  give  you  for  it  ? 

A.  Now,  I  couldn't  say  positively.  It  is  between 
$650.00  and  $800.00;  I  wouldn't  say  positively. 

Q.  Well,  do  you  remember  what  your  agreement 
with  him  w^as,  as  to  what  you  would  receive  from  it, 
when  you  negotiated  with  him — what  he  told  you  he 
would  pay  you  for  it  ? 

A.  No.  He  just  merely  told  me  what  he  would 
give  me  for  it.  I  asked  him  if  he  w^ould  like  to  buy 
it,  and  he  told  me  what  he  would  give  me  for  it. 

Q.  Well,  do  you  remember  what  that  was  ? 

A.  No,  I  don't  remember  the  amount  exactly. 

Q.  Well,  that  negotiation  was  for  your  entry  and 
for  your  wife's  also? 

A.  Yes,  sir — all  three-quarter  sections,  yes,  sir. 

Q.  And  one  of  you  got  a  40  acres  and  the  other 
got  an  80  acres,     [426 — 96]     is  that  correct? 

A.  Yes,  sir. 

Q.  Now,  how  was  this  settlement  made?  Did  you 
get  any  real  money  for  your  claim  ? 

A.  Well,  it  was  in  making  a  settlement  when  I  sold 
out,  and  how  the  settlement  was  exactly  made  I  don't 
know.  As  I  say,  I  was  in  red  ink ;  or  rather,  I  was 
indebted  to  the  Orofino  Trading  Company  one  way 
or  the  other,  and  when  the  settlement  was  made  it 
was  in  the  whole  transaction,  because  Mr.  Anderson, 
the  gentleman  that  bought  me  out,  he  borrowed  some 
money  from  Mr.  Kettenbach,  and  it  was  such  a  mixed 
up  affair  couldn't  explain  it  to-day  how  it  was.  It 
was  in  the  settlement  we  had,  anyway;  it  was  in  full 
settlement  for  the  business  I  done  with  the  Idaho 
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Trust  Company  and  the  Orofino  Trading  Company; 

it  was  all  liquidated  in  the  settlement. 

Q.  And  you  don't  know  how  it  was  settled? 

A.  I  couldn't  trace  it  to-day  if  I  tried. 

Q.  Do  I  understand  that  this  claim  was  turned  in 
to  settle  your  account  with  the  Orofino  Trading  Com- 
pany ? 

A.  Some  way  that  way,  yes,  sir.  It  was  there  to 
straighten  up  my  account  with  the  Orofino  Trading 
Company.     I  was  behind. 

Q.  Well,  was  there  any  agreement  as  to  what  you 
were  to  get  for  it,  or  was  it  turned  in? 

A.  No,  sir,  there  was  no  agreement  at  all.  I  just 
merely  asked  him  what  he  would  give  for  it,  and  he 
told  me  what  he  would  give  for  it,  and  I  kind  of 
hemmed  and  hawed  and  thought  it  was  too  little,  I 
recollect  well. 

Q.  You  made  all  the  negotiations  for  the  sale  of 
your  wife's  property?        A.  Yes,  sir. 

Q.  I  will  ask  you  whether  you  had  any  agreement 
with  Mr.  Frank  Kettenbach  before  you  made  your 
entry  that  you  would  sell  that  land  to  him? 
[427—97]         A.  No,  sir. 

Q.  Did  you  ever  tell  anybody  that  you  had  an 
agreement  of  that  kind  ? 

A.  No,  sir,  I  didn't  tell  anyone. 

Q.  You  never  made  a  statement  of  that  kind  to 
anybody  ? 

A.  After  1  got  the  land  I  made  a  statement  to  some 
parties  that  was  interested  in  the  flume  business  that 
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I  had  taken  up  the  land,  or  intended  to  take  it  up. 

Q.  Who  were  those  parties? 

Mr.  BABB. — I  object  to  this  line  of  inquiry,  be- 
cause it  is  not  limited,  and  don't  designate  the  per- 
son, or  the  time  or  place,  and  lays  no  foundation  for 
impeachment;  and  furthermore,  the  Government 
would  have  no  right  to  impeach  its  own  witness. 

Mr.  GOEDON. — Q.  Who  were  those  parties  that 
you  had  this  conversation  with  ? 

A.  Well,  I  think  one  of  them  was  Jim  Jump.  He 
was  a  partner  of  Mr.  McGill's. 

Q.  Was  that  before  you  got  your  final  receipt  ? 

A.  Oh,  no,  not  before.  After  I  intended  to  take 
it  up  and  made  up  my  mind,  after  Mr.  Mortimer 
showed  me  the  land,  and  Mr.  Jump  was  interested 
in  the  flume  business,  and  I  thought  it  might  be  a  good 
place  to  start,  and  some  of  it  was  in  the  bottom  of  the 
creek,  and  I  mentioned  it  to  him. 

Q.  Now,  what  did  you  mention  to  him? 

Mr.  BABB. — We  object  to  this  conversation  as 
immaterial. 

WITNESS.— Well,  I  don't  know  just  what  that 
was.  I  recollect  well  that  I  mentioned  to  him  that  I 
took  up  this  land. 

Mr.  GORDON.— Q.  Well,  that  is  not  what  I  am 
getting  at.  I  asked  you  if  you  told  anybody  that  you 
had  an  agreement  with  Mr.  Kettenbaeh,  as  I  under- 
stand it,  and  then  this  conversation  you  bring  up  was 
in  response  to  my     [428 — 98]     question? 

A.  No,  sir.  I  never  had  any  agreement  with  Mr. 
Kettenbaeh  in  regard  to  it  at  all. 
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Q.  And  you  never  told  anybody  that  you  had  an 
agreement  % 

Mr.  BABB. — The  same  objection. 

WITNESS.— No,  sir,  I  never.     [429—99] 

Q.  Do  you  remember,  when  you  went  to  the  land 
office  to  make  your  final  proof,  on  the  cross-examina- 
tion that  you  identified  here  as  having  been  signed 
by  you,  this  question  being  asked  you,  question  No. 
17:  ^^ Where  did  you  get  the  money  with  which  to 
pay  for  this  land,  and  how  long  have  you  had  the 
same  in  your  actual  possession?  Answer.  Earned 
it  in  my  merchandizing  business.     Two  years." 

Mr.  TANNAHILL.— We  object  to  it  on  the 
ground  that  it  is  not  inconsistent  with  any  statement 
he  has  heretofore  made,  and  on  the  further  ground 
that  it  is  irrelevant  and  immaterial  and  a  matter  re- 
lating to  final  proof,  and  a  matter  long  subsequent 
to  the  filing  of  the  application. 

A.  Well,  I  did  earn,  it  in  merchandising.  I  had 
a  merchandising  business  then;  I  had  that  interest 
in  the  store  there. 

Mr.  GORDON.— Q.  Did  you  have  that  amount  of 
money  in  your  actual  possession  for  two  years  ? 

A.  I  had  $2,000.00  in  my  possession  in  actual 
money. 

Q.  What  do  you  call  actual  money? 

A.  Which  I  put  into  the  Orofino  Trading  Com- 
pany. 

Mr.  BABB. — Objected  to  as  immaterial  and  irrel- 
evant. 

Mr.  TANNAHILL. — And  our  same  objection  goes 
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to  all  the  questions  in  evidence  along  this  line. 

The  SPECIAL  EXAMINER.— Yes,  the  reporter 
can  note  that  the  objection  runs  to  all  that  line  of 
questions,  without  repeating  it. 

WITNESS. — I  say  that  I  had  at  that  time  earned, 
one  way  and  another,  two  thousand  dollars,  and  I 
had  that  invested  in  the  Orofino  Trading  Company 
at  that  time. 

Mr.  GrORDON. — Q.  Is  that  what  you  call  having 
money  in  your  actual  possession?  Is  that  what  you 
meant? 

A.  I  might  have  had  a  small  balance  to  my  credit 
there,  or  some  balance  to  my  credit  there,  which  I 
couldn't  accurately  say  right  now. 

Q.  But  still  you  turned  this  claim  over  to  liquidate 
your  [430 — 100]  indebtedness  to  that  corporation 
though,  didn't  you?        A.  No. 

Mr.  TANNAmLL.— We  object  to  that  as  irrele- 
vant and  immaterial. 

A.  No,  I  didn't  turn  it  in  to  the  company;  I  sold 
it  outright. 

Mr.  GrORDON. — Q.  Did  you  get  any  money  for  it? 

A.  I  don't  know;  it  went  into  the  settlement  with 
the  Orofino  Trading  Company. 

Q.  The  money  you  got  out  of  it  was  turned  in  to 
liquidate  your  indebtedness  to  the  company  ? 

A.  A  portion  of  it;  I  don't  know  how  the  balance 
of  it  went.  I  got  out  of  the  whole  transaction.  I 
got  $2,000.00  out  of  it,  and  I  don't  know  how  it  was. 
It  was  such  a  mixed-up  affair  that  I  couldn't  tell 
ri.^..i  now,  or  wouldn't  try  to. 
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Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  sworn  statement  of  William  Haevernick,  dated 
October  26,  1903;  the  notice  of  publication,  dated 
October  27-,  1908;  nonmineral  affidavit  of  William 
Haevernick,  bearing  the  same  date;  the  testimony 
of  William  Haevernick  given  on  final  proof,  dated 
January  6,  1904,  and  the  cross-examination  thereof; 
the  testimony  of  the  witnesses  given  on  final  proof; 
the  receiver's  receipt  and  the  register's  certificate, 
dated  January  6,  1904;  certified  copy  of  the  patent, 
dated  November  1,  1904,  all  of  said  papers  relating 
to  the  entry  of  William  Haevernick  to  the  southeast 
quarter  of  the  southeast  quarter  of  section  23,  the 
northeast  quarter  of  the  northeast  quarter  of  section 
26,  township  37  north  of  range  2  east,  Boise  me- 
ridian. 

The  above  exhibits  were  thereupon  marked  3A, 
3B,  3C,  3D,  3E,  3F,  3G,  3H,  31,  3J,  3K,  3L,  3M,.  3N, 

and  30. 

Mr.  TANNAHILL. — The  defendants  waive  any 
further  identification  of  the  papers  just  offered  in 
evidence  but  respectively  object  to  the  following 
documents  just  offered  in  evidence:  Proof  of  publica- 
tion, bearing  date  January  4,  1904;  testimony  of  wit- 
ness Joseph  Mortimer;  testimony  of  Axel  [431 — 
101]  Gabrielson,  and  cross-examination  of  witness 
Axel  Gabrielson;  testimony  of  claimant  William 
Haevernick,  and  cross-examination  of  claimant 
William  Haevernick;  receiver's  final  receipts  in  du- 
plicate, upon  the  ground  that  they  are  irrelevant  and 
immaterial,  and  relate  to  final  proofs  and  matters 
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occurring   subsequent   to   the   filing   of  the   sworn 

statement. 

Mr.  BABB. — You  might  note  there  that  Frank  W. 
Kettenbach  and  the  Clearwater  Timber  Company 
severally  object  to  all  the  testimony  on  final  proof 
as  to  anything  that  took  place  after  the  filing  of  the 
original  sworn  statement,  on  the  ground  that  it  is 
immaterial  and  irrelevant. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Haevernick,  at  the  time  you  filed  your 
sworn  statement  October  26,  1903,  had  you  any 
agreement  with  anyone,  especially  Prank  W.  Ket- 
tenbach, that  you  would  convey  the  land  to  him  after 
you  acquired  title  to  it?        A.  No,  sir. 

Q.  Then  your  sworn  statement,  as  follows:  ''That 
I  have  made  no  other  application  under  said  acts; 
that  I  do  not  apply  to  purchase  the  land  above  de- 
scribed on  speculation,  but  in  good  faith  to  appro- 
priate it  to  my  own  exclusive  use  and  benefit,  and 
that  I  have  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  or  in  any  way  or  manner, 
with  any  person  or  persons  whomsoever,  by  which 
the  title  I  may  acquire  from  the  Grovernment  of  the 
United  States  may  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself,"  that  is  true, 
is  \i%        A.  Yes,  sir. 

Q.  And  it  was  true  at  the  time  you  made  it? 

A.  Yes,  sir. 

Q.  How  long  after  you  acquired  title  to  the  land 
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was  it  before  you  negotiated  a  sale  with  Mr.  Ket- 
tenbach? 

A.  I  couldn't  say  exactly;  it  was  between  seven 
or  eight  or  [432 — 102]  twelve  months.  I  couldn't 
say  exactly.  It  was  after  I  sold  my  interest  in  the 
Orofino  Trading  Company. 

Q.  There  was  no  talk  between  you  and  Mr.  Ket- 
tenbach that  you  would  sell  him  this  land,  before 
you  made  final  proof?        A.  No,  sir. 

Mr.  TANNAHILL.— That  is  all. 

Mr.  GORDON.— That  is  all.     [433—103] 

[Testimony    of    Mrs.    Alma    Haevernick,    for 

Complainant.] 

Mrs.  ALMA  HAEVERNICK,  a  witness  called  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  OORDON.) 

Q.  You  are  Mrs.  Alma  Haevernick,  are  you? 

A.  Yes,  sir. 

Q.  And  you  are  the  wife  of  the  gentleman,  Mr. 
William  Haevernick,  who  just  left  the  stand? 

A.  Yes,  sir. 

Q.  Mrs.  Haevernick,  do  you  remember  taking  up 
a  claim  under  the  timber  and  stone  act  in  October 
1903?        A.  I  do. 

Mr.  GrORDON. — Can  we  just  stipulate  that  she 
signed  these  papers,  without  showing  them  to  her? 
They  are  the  original  land  office  papers. 

Mr.  TANNAHILL.— Yes. 
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Mr.  BABB.— Yes. 

Mr.  GORDON.— I  will  just  have  her  identify  the 
signature  to  the  sworn  statement. 

Q.  Mrs.  Haevernick,  I  show  you  timber  and  stone 
land  sworn  statement,  dated  October  26,  1903, 
signed  by  Alma  Haevernick,  and  ask  you  if  you 
signed  that  paper  and  filed  it  in  the  land  office  about 
the  date  it  bears?        A.  I  did. 

Q.  I  show  you  the  testimony  of  Alma  Haevernick 
taken  at  final  proof,  January  6,  1904:,  and  the  cross- 
examination  thereof,  and  ask  you  if  that  is  your 
signature  to  that?     Can  you  see  it? 

A.  I  can  see  it.     That  one  is  mine. 

Q.  Well,  that  is  the  only  signature  there  is  there. 
Mrs.  Haevernick,  who  located  you  on  your  timber 
claim?        A.  A  man  by  the  name  of  Mortimer. 

Q.  Did  you  pay  him  a  location  fee? 

A.  I  don't  think  so.     [434—104] 

Q.  And  when  you  filed  the  sworn  statement  and 
the  other  filing  papers,  when  you  initiated  your 
entry,  at  the  land  office,  did  you  pay  a  filing  fee? 

A.  Do  you  mean  the  first  papers? 

Q.  Yes.        A.  Yes. 

Q.  And  did  you  pay  that  yourself,  or  did  your  hus- 
band pay  it  for  you?        A.  My  husband  paid  it. 

Q.  And  when  you  made  your  final  proof  and  pur- 
chased the  land  in  the  land  office  did  your  husband 
also  pay  that  fee?        A.  He  did. 

A.  And  did  you  negotiate  for  the  sale  of  this  land 
yourself,  or  did  your  husband  do  the  negotiating? 
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Mr.  BABB. — We  object  to  that  as  immaterial  and 
irrelevant. 

A.  The  land  was  all  sold  in  a  body. 

Mr.  GORDON. — Q.  Did  you  do  any  of  the  nego- 
tiating?       A.  No. 

Q.  You  did  what  your  husband  advised  you  to  do 
in  the  matter?        A.  I  did. 

Q.  And  did  you  know  to  whom  you  sold? 

A.  We  sold  it  to  Frank  Kettenbach. 

Q.  Did  you  get  any  of  the  money  from  the  sale  of 
that?        A.  No. 

Q.  May  I  ask  you  if  your  husband  made  the  ne- 
gotiations and  sold  your  claim  and  his  claim  at  the 
same  time?        A.  At  the  same  time. 

Q.  And  brought  you  the  deed  and  you  signed  it? 

A.  I  signed  it. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Mrs.  Alma  Hae- 
vernick, dated  October  26,  1903;  the  notice  of  pub- 
lication of  Alma  Haevernick;  the  nonmineral 
affidavit;  the  [435 — 105]  testimony  of  Alma  Hae- 
vernick, given  on  final  proof,  dated  January  6,  1904, 
and  the  cross-examination  thereof;  the  testimony 
and  the  cross-examination  of  the  witnesses  on  final 
proof,  and  the  cross-examination  thereof;  the  re- 
ceiver's receipt  and  the  register's  certificate,  dated 
January  6,  1904;  certified  copy  of  the  patent,  dated 
November  1,  1904,  issued  to  Alma  Haevernick,  all 
relating  to  the  entry  of  the  southwest  quai-ter  of 
the  northeast  quarter  of  section  26,  township  37, 
north  of  range  2  east,  Boise  meridian. 
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The  above  exhibits  were  thereupon  marked  4A, 
4B,  4C,  4D,  4E,  4F,  4G,  4H,  41,  4J,  4K,  4L,  4M,  4N, 
and  40. 

Mr.  TANNAHILL.— We  object  to  all  of  the 
papers  relating  to  the  final  proof,  on  the  ground  that 
they  are  incompetent,  irrelevant  and  immaterial  and 
we  object  to  all  of  the  evidence,  and  especially  as 
the  same  applies  to  No.  388  and  407,  on  the  ground 
that  they  are  not  named  as  parties  and  that  this 
entry  is  not  involved  in  the  last  two  cases  men- 
tioned, and  it  is  irrelevant  and  immaterial  for  any 
purpose.  The  defendants  waive  any  further  iden- 
tification of  the  papers. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mrs.  Haevernick,  you  had  no  agreement  or 
understanding  with  anyone  to  convey  this  land  to 
them,  before  you  made  your  final  proof,  had  you? 

A.  No,  sir. 

Q.  And  you  had  no  such  agreement  at  the  time 
you  filed  your  sworn  statement?        A.  No. 

Q.  You  took  it  up  for  your  own  use  and  benefit? 

A.  Yes,  sir. 

Mr.  TANNAHILL.— That  is  all. 

Mr.  BABB. — Q.  Mrs.  Haevernick,  I  believe  you 
stated  that  you  did  not  personally  receive  any  of 
the  purchase  money  Mr.  Kettenbach  paid  to  your 
man? 

A.  Not  individually,  no.     [436—106] 

Q.  You  did  not  mean  by  that  that  the  deed  to 
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him  was  a  gift,  or  anything  of  that  kind,  did  you? 

A.  No. 

Q.  It  was  a  sale,  was  it?        A.  It  was  a  sale. 

Q.  Do  you  remember  now  the  amount  that  he  paid 
for  the  land?        A.  No,  I  do  not. 

Q.  It  was  some  hundreds  of  dollars,  was  it  not? 

A.  Yes,  near  $800 jOO,  but  I  am  not  sure. 

Q.  Your  husband  attended  for  you  to  the  receipt 
and  disbursement  of  the  monev,  did  he? 

A.  He  did. 

Q.  With  your  consent  ?        A.  He  did. 

Q.  And  the  money  was  actually  paid  and  dis- 
bursed in  accordance  with  your  wishes,  was  it  ? 

A.  The  money  was  paid. 

Eedirect  Examination. 

(By  Mr.  GORDON.) 

Q.  Mrs.  Haevernick,  how  do  you  know  the  money 
was  actually  paid  and  disbursed? 

A.  Because  it  was  turned  over  for  a  debt. 

Q.  To  whom  was  it  turned  over? 

A.  To  the  Orofino  Trading  Company. 

Q.  Was  it  to  liquidate  a  debt  that  you  and  your 
husband  owed  Mr.  Frank  Kettenbach? 

A.  No,  it  was  personal  debts,  it  w^as  debts  we  con- 
tracted ourselves. 

Q.  But  did  you  and  your  husband  borrow  $1700.00 
from  Mr.  Frank  Kettenbach?        A.  He  did. 

Q.  And  wasn't  this  in  part  payment  of  that? 

A.  I  don't  remember  that  it  was. 

Q.  Well,  what  debt  have  you  in  mind,  if  you  don't 
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mind  telling,     [437 — 107]     that  it  was  in  payment 

of? 

A.  Well,  it  was  from  actual  living  expenses. 

Q.  With  the  Orofino  Company? 

A.  With  the  Orofino  Trading  Company. 

Q.  And  that  was  the  final  settlement,  was  it? 

A.  That  was  the  final  settlement. 

Q.  But  at  the  time  you  settled  you  and  your  hus- 
band drew  out  $2,000.00  in  cash,  out  of  the  company, 
didn't  you? 

A.  That  was  the  payment  Mr.  Anderson  paid  to 
us  when  we  sold  the  property,  and  this  other  was  a 
payment  to  Mr.  Holmberg,  different  parties. 

Mr.  GORDON.— That  is  all. 

At  this  time  an  adjournment  was  taken  until  ten 
o'clock  to-morrow^  morning.     [438 — 108] 

On  Wednesday,  the  24th  day  of  August,  1910,  at 
ten  o'clock  A.  M.,  the  hearing  was  resumed. 

[Testimony  of  William  J.  White,  for  Complainant.] 
WILLIAM  J.  WHITE,  a  witness  called  in  behalf 
of  the  complainant,  being  first  duly  sworn,  testified 
as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  GORDON.) 
Q.  Your  name  is  William  J.  White? 
A.  Yes,  sir. 

Q.  Mr.  White,  where  do  you  reside? 
A.  Orofino. 

Q.  Idaho?        A.  Yes,  sir. 
Q.  How  long  have  you  resided  at  Orofino? 
A.  About  14  months. 
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Q.  And  previous  to  that  time  where  did  you 
reside? 

A.  I  lived  up  on  my  homestead,  14  miles  north  of 
Pierce  City. 

Q.  And  where  did  you  reside  in  April,  1904? 

A.  In  April,  1904? 

Q.  Yes,  sir. 

A.  That  was  six  years  ago.  I  think  at  that  time 
I  was  living  in  Le  wist  on. 

Q.  You  have  resided  in  Idaho  since  1904,  anyhow? 

A.  Yes,  sir. 

Q.  Since  the  first  part  of  1904?        A.  Yes,  sir. 

Q.  Are  you  married?        A.  Yes,  sir. 

Q.  What  is  your  business? 

A.  I  am  in  the  banking  business  now. 

Q.  What  was  your  business  in  1904?     [439—109] 

A.  Well,  if  I  was  residing  in  Lewiston  I  was  run- 
ning a  ferry  at  that  time. 

Q.  Running  a  ferry  ?        A.  Yes,  sir. 

Q.  Where  is  that  crossing? 

A.  Right  here  crossing  the  Clearwater,  right  be- 
low the  bridge. 

Q.  Are  you  related  by  marriage  or  otherwise  to 
Mr.  William  F.  Kettenbach?        A.  Yes,  sir. 

Q.  What  is  the  relationship? 

A.  He  is  my  brother-in-law;  he  married  my  sister. 

Q.  He  married  your  sister?        A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Mr.  George  H.  Kes- 
ter?        A.  Yes,  sir. 

Q.  Are  you  in  any  way  related  to  him? 

A.  Yes,  sir;  he  is  my  brother-in-law. 
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Q.  He  is  your  brother-in-law?        A.  Yes,  sir. 

Q.  You  both  married  sisters?        A.  Yes,  sir. 

Q.  Are  you  related  to  Mrs.  Mamie  P.  White? 

A.  She  is  laij  wife. 

Q.  Oh,  she  is  your  wife?        A.  Yes,  sir. 

Q.  Is  Elizabeth  White  your  mother? 

A.  Yes,  sir. 

Q.  Do  you  know  the  relationship  between  Mr. 
William  F.  Kettenbach  and  Mr.  Frank  W.  Ketten- 
bach?        A.  Frank  is  Will's  uncle. 

Q.  You  took  up  a  timber  claim  on  April  25th,  1904, 
and  I  will  [440 — 110]  ask  you  how  long  prior  to 
that  time  you  went  to  view  this  land? 

Mr.  TANNAHILL.— We  object  to  the  evidence 
of  the  witness  in  support  of  bill  and  actions  No.  388 
and  No.  407,  upon  the  ground  that  the  witness  nor 
his  wife  (Mamie  P.  White)  are  named  in  either  of 
these  bills  or  in  either  of  the  actions,  and  his  evi- 
dence is  wholly  irrelevant  and  immaterial  as  the 
same  relates  to  these  two  particular  suits. 

The  SPECIAL  EXAMINER.— You  may  answer 
the  question,  Mr.  White. 

The  last  question  was  thereupon  repeated  by  the 
Reporter. 

WITNESS.— Well,  I  couldn't  say  exactly;  prob- 
ably— Oh,  it  might  have  been  a  month — I  don't  re- 
member. 

Mr.  GORDON. — Q.  It  was  some  time  prior? 

A.  Yes,  sir. 

Q.  And  with  whom  did  you  go  to  view  the  land? 

A.  With  whom? 
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Q.  Yes.        A.  With  Mr.  DAvyer? 

Q.  Mr.  William  Dwyer^        A.  Yes,  sir. 

Q.  And  did  you  and  Mr.  Dwyer  go  alone,  or  did 
others  compose  the  party? 

A.  Well,  there  was  several  in  the  party,  six  or 
seven  of  them;  my  mother  and  my  wife  and  Mrs. 
.Kester. 

Q.  Who  is  Mrs.  Kester?    What  is  her  name? — 
Edna  P.  Kester?        A.  Yes,  sir;  Edna  P.  Kester. 
'  Q.  Did  Mrs.  Martha  E.  Hallett  go  along  with  that 
party?        A.  Yes,  sir. 

Q.  Well,  is  she  related  in  any  way  to  the  family? 

A.  No,  I  think  not. 

Q.  Who  arranged  for  that  party  to  go? 

A.  Why,  Mr.  Dwyer,  I  believe.  We  wanted  a 
claim. 

Q.  Mr,  Dwyer  wanted  what?     [441—111] 

A.  Mr.  Dwyer  took  the  party  in  the  woods  at  the 
time  we  went  in. 

Q.  Do  you  know  w^hether  or  not  at  the  time  you 
went  to  view  this  land  it  was  open  to  entry? 

A.  Yes,  sir,  it  was. 

Q.  It  was  or  wasn't?        A.  It  was. 

The  SPECIAL  EXAMINER.— Just  speak  a  little 
louder,  Mr.  White. 

WITNESS.— It  was,  yes. 

Mr.  GORDON.— Q.  I  can't  hear. 

A.  It  was. 

Q.  It  wasn't? 

A.  It  was  open  for  entry,  yes,  sir. 

The  SPECIAL  EXAMINER.— Just  speak  a  little 
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louder,  Mr.  White,  so  they  can  hear  you  distinctly. 

Mr.  GOEDOX. — Q.  What  were  your  arrange- 
ments with  Mr.  Dwyer? 

A.  He  was  to  locate  me  on  a  claim,  and  I  was  to 
pay  him  $100.00. 

Q.  Were  they  each  of  them  to  pay  him  $100.00  ? 

A.  Yes,  sir. 

Q.  And  did  you  make  the  arrangements  for  the 
rest  of  them,  or  who  made  the  arrangements  ? 

A.  No,  I  didn't  make  the  arrangements  for  any- 
one except  myself,  only  my  wife  had  a  stone  and  tim- 
ber act  and  she  wanted  a  claim  too,  and  we  made  the 
arrangements,  or  rather  I  made  the  arrangements 
for  she  and  I. 

Q.  Now,  you  say  your  wife  had  a  timber  and  stone 
act. 

A.  She  had  a  right  to  take  up  a  claim  under  the 
stone  and  timber  act. 

Q.  Do  you  know  whether  or  not  there  were  any 
homesteaders  on  any  of  the  claims — on  the  claims  on 
Avhich  you  filed? 

Mr.  TANNAHILL.— We  object  to  that  as  incom- 
petent, irrelevant  and     [442 — 112]     immaterial. 

Mr.  GOEDON. — Answer  the  question. 

A.  No;  there  were  no  homesteaders  that  I  know 
of. 

Q.  And  you  didn't  have  to  purchase  a  relinquish- 
ment from  anyone,  did  you?        A.  No,  sir. 

Q.  And  neither  did  your  wife,  so  far  as  you  know  ? 

A.  No,  sir. 
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Q.  Now,  where  did  you  go  to  view  this  land — what 
place  ? 

A.  We  went  to  Orofino,  and  from  there  into  Pierce 
City,  and  from  there  we  went  out  on  Rheese  Creek, 
where  these  claims  lie  just  a  short  ways  from  the 
trail ;  we  went  out  to  Rheese  Creek,  and  up  on  Deer 
Creek,  to  Brown's  cabin. 

Q.  Whose  cabin? 

A.  Brown's  cabin,  they  call  it.  It  is  just  simply 
a  cabin  built  by  a  Mr.  Brown;  and  from  there  we 
went  to  our  claim. 

Q.  Now,  before  you  w^ent  to  look  at  this  land,  did 
you  have  in  mind  any  particular  claim  that  you  were 
going  to  locate? 

A.  Well,  I  can't  say  that  I  did  exactly.  I  knew 
where  these  claims  were  located,  yes,  sir. 

Q.  Had  you  ever  seen  a  plat  of  them? 

A.  I  think  that  I  had;  I  couldn't  say  for  sure. 

Q.  Where? 

A.  Well,  I  think  that  Mr.  Dwyer  had  some  plats, 
and  showed  us  about  where  our  claims  would  be. 

Q.  I  didn't  hear  the  last  of  that. 

A.  I  say  Mr.  Dwyer  had  some  plats,  and  of  course 
at  that  time  I  couldn't  tell  much  about  a  plat  by  look- 
ing at  it. 

Q.  And  where  did  he  show  you  these  plats? 

A.  Well,  I  couldn't — I  don't  know  as  I  can  tell  you 
just  where.it  w^as  when  he  did  show  them  to  us. 
[443—113] 

Q.  Did  you  ever  talk  with  your  brother-in-law,  Mr. 
Kettenbach,  about  taking  up  a  claim? 
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A.  Not  any  more  than  just  he  knew  we  were  going 
to  take  up  claims. 

Q.  And  did  you  discuss  with  him  the  nature  of 
these  claims  and  the  amount  of  timber  that  was  on 
them  ? 

A.  No,  I  don't  know  as  we  did,  only  he  said  they 
were  pretty  good  claims — or  rather,  Mr.  Dwyer  did. 

Q.  And  where  did  you  have  that  talk  with  Mr. 
Kettenbach  ? 

A.  Well,  I  couldn't — I  don't  know  as  I  can  say. 
We  talked  about  the  claims  and  talked  about  locat- 
ing on  them;  I  couldn't  say  any  particular  place. 

Q.  Do  you  remember  whether  or  not  Mr.  Dwyer 
was  present  when  you  had  this  talk? 

A.  No,  sir,  I  don't  remember  whether  he  was  or 
not. 

Q.  And  did  Mr.  Kettenbach  have  any  estimates  or 
other  data  that  he  showed  you  to  indicate  that  he 
knew  how  much  timber  was  on  the  claims  ? 

A.  No,  sir,  not  that  I  remember  of. 

Q.  He  just  told  you  that  they  were  pretty  good 
claims?        A.  Yes. 

Q.  And  did  you  discuss  any  of  the  claims —  This 
was  before  you  went  to  look  at  the  claims,  wasn't  it? 

A.  Yes,  sir.  Well,  I'll  tell  you,  I  don't  remember 
so  much  about  it,  it  has  been  so  long  ago,  about  dis- 
cussing them  with  Mr.  Kettenbach.  I  know  that  we 
talked  about  claims  and  about  taking  them  up. 

Q.  Well,  I  say,  you  talked  with  him  about  the 
propriety  of  taking  them  up  before  you  took  them 
up?        A.  Yes,  sir. 
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Q.  And  did  you  talk  with  him  about  your  wife's 
claim,  too,  at  the  same  time  ? 

A.  Not  any  more  than  telling  him  she  wanted  a 
claim,  and  we  had  [444 — 114]  each  of  us  a  stone 
and  timber  right  that  we  wanted  to  use,  if  we  could. 

Q.  Were  you  advised  before  you  went  to  the  tim- 
ber how  much  timber  was  on  these  timber  claims'? 

A.  No. 

Q.  Did  you  know  what  the  claims  were  worth  be- 
fore you  went  to  see  them?        A.  No,  sir. 

Q.  No  one  had  ever  advised  you?        A.  No. 

Q.  And  were  you  to  pay  a  location  fee? 

A.  Yes,  sir. 

Q.  To  whom?        A.  To  Mr.  Dwyer. 

Q.  And  how  much  was  it?        A.  $100.00. 

Q.  $100.00?        A.  Yes,  sir. 

Q.  How  long  were  you  in  the  timber  on  the  occa- 
sion when  you  went  to  view"  it? 

A.  Well,  I  don't  remember  just  exactly  how  long 
we  were  in  there.  I  think  it  was  tw^o  or  three  days, 
somewhere  along  there.  I  know  we  were  out  about 
a  week,  I  believe,  that  we  were  gone. 

Q.  Then  you  returned  to  Lewiston? 

A.  Yes,  sir. 

Q'.  And  why  didn't  you  go  to  the  land  ofl&ce  to  file 
immediately  after  you  returned? 

A.  Why  did  I  go  to  the  land  office? 

Q.  Why  did  you  not  go  to  the  land  office  imme- 
diately after  you  returned  ? 

A.  Well,  I  don't  remember  w^hether  I  did  go  im- 
mediately after  I  returned  or  not. 
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Q.  Do  you  remember  the  month  that  you  were  up 
in  the  timber?     [M5 — 115] 

A.  No,  I  don't  think  I  do.  It  seems  to  me  like — 
Well,  I  don't  remember  what  month  it  was. 

Q.  Who  w^ent  over  the  timber  with  you? 

A.  Why,  Mr.  Dwyer  showed  me  the  timber. 

Q.  Did  he  show  you  the  corners  ?        A.  Yes,  sir. 

Q.  And  went  all  through  the  timber  with  you? 

A.  Well,  I  don't  know  as  we  went  all  through  the 
claims.  We  went  kind  of  across  the  claims  and  he 
showed  us  where  the  corners  were. 

Q.  Was  there  any  other  locator  along? 

A.  Well,  Mr.  Dwyer  had  a  man  working  for  him 
and  his  name  was  Bliss,  and  I  don't  remember 
whether  Mr.  Bliss  was  with  us  when  we  went  on  the 
timber  or  not. 

Q.  Now,  wasn't  that  the  fall  before  you  located 
that  you  were  over  that  timber? 

A.  Well,  I  couldn't  say  for  sure.  It  has  been  so 
long  ago  that  we  were  in  there  that  I  don't  remem- 
ber whether  we  came  right  up  and  filed,  or  just  how 
long  it  was. 

Q.  I  notice  from  a  paper  you  filed  in  the  land  office, 
called  the  testimony  of  claimant  on  final  proof,  in 
answer  to  the  question  when  and  in  what  manner 
you  inspected  the  land,  the  answer  is  ^*  October  13th, 
1903,  went  over  the  land  on  foot  with  Edwin  Bliss." 

A.  With  Bliss? 

Q.  And  does  that  bring  back  to  your  mind  the 
occasion  of  being  up  there,  and  the  time  of  the  year 
it  wasi 
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A.  Well,  I  remember  that  Mr.  Bliss  was  in  the 
party,  and  I  think  he  might  have  went  with  us  when 
we  went  over.  We  were  all  together  when  we  went 
out  there,  and  I  couldn't  say  positively. 

Q.  Who  notified  you,  if  anyone,  when  to  appear 
at  the  land  office  and  file  on  this  claim? 

A.  I  don't  remember  of  anyone  notifying  me. 
Don't  they  tell  you  when>  to  come,  when  to  file  your 
application  ?     [446—1 16] 

Q.  What  is  that? 

A.  Don't  they  tell  you  when  to  make  the  applica- 
tion? 

Q.  No;  you  are  confounding  the  application  with 
the  final  proof.  I  mean  were  you  notified  of  the  time 
you  should  go  to  the  land  office  and  file  your  sworn 
statement — your  initial  paper? 

A.  I  don't  remember. 

Q.  Now,  do  you  remember  whether  or  not  when 
you  went  there  that  you  formed  in  a  line  ? 

A.  In  the  land  office  ? 

Q.  Yes.        A.  Yes,  sir. 

Q.  Now,  do  you  remember  how  many  people  were 
in  that  line,  or  approximately  ? 

A.  Well,  when  the  line  first  formed  I  believe  there 
was  about  probably  12  or  15,  and  then  they  kept 
getting  more — all  the  people  who  could  get  in  the 
hall,  anyway. 

Q.  Now,  do  you  remember  about  what  number  or 
position  you  held  in'  that  line  ? 

A.  No,  I  don't  believe  I  do;  I  was  probably  along 
15  or  20,  or  somewheres  along  there. 
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Q.  And  was  your  wife  in  the  line,  too,  with  you? 

A.  Well,  she—  I  don't  think  that—  Well,  she 
probably  was  in  the  line  when  we  went  to  file.  I 
don't  remember  distinctly  whether  she  was  or  not. 

Q.  And  was  your  mother  there,  too  ? 

A.  She  probably  was. 

Q.  Have  you  any  recollection  of  it? 

A.  Well,  I  don't  know  positively  whether  she  was 
or  not ;  she  probably  was,  though. 

Q.  How  long  did  you  remain  in  the  line  before  you 
filed?        A.  I  think  I  was  there  a  day. 

Q.  Did  you  remain  there  overnight?     [447 — 117] 

A.  I  think  that  I  did,  part  of  the  night. 

Q.  You  mean  that  3'ou  went  there  late  at  night  and 
remained  till  the  next  morning,  or  what? 

A.  Well,  I  think  that  I  was  there  one  evening.  It 
seems  to  me  that  this  line  formed — say  for  instance 
it  formed  in  the  afternoon  of  to-day,  and  we  would 
file  to-morrow,  and  I  think  I  was  in  line — oh,  I  came 
in  there  after  the  line  started — after  I  seen  that  they 
started  the  line-up. 

Q.  Now,  did  anybody  advise  you  that  the  line  had 
started — that  people  had  started  to  form  a  line 
there  ? 

A.  Well,  I  don't  think  that  they  did,  any  more 
than  just  knowing  that  they  had  started  one. 

Q.  Did  you  employ  anyone  to  hold  a  place  in  line 
for  you  at  any  time  ? 

A.  Well,  I  don't  remember  distinctly  in  regard  to 
that,  but  I  probably  would  get  someone  to  hold  my 
place  if  I  had  to  step  out. 
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Q.  Yes ;  but  did  you  have  anybody  holding  a  place 
in  line  for  you?        A.  No,  sir. 

Q.  Before  you  got  there?        A.  No,  sir. 

Q.  And  you  didn't  employ  anyone  to  hold  a  place 
in  line  either  for  your  mother  or  your  wife?. 

A.  No,  sir,  I  didn't. 

Q.  I  show  yovi,  Mr.  White,  a  timber  and  stone 
lands  sworn  statement  of  William  J.  White,  dated 
April  25th,  1904,  and  ask  you  if  that  is  your  signa- 
ture to  that  paper?        A.  Yes,  sir. 

Q.  And  whether  you  filed  the  same  in  the  land 
office  at  Lewiston  about  the  date  it  bears? 

A.  Yes,  sir;  that  is  my  signature. 

Q.  And  you  remember  filing  it  in  the  land  office  ? 

A.  Yes,  sir.     [448—118] 

Q.  And  that  is  your  signature  to  the  nonmineral 
affidavit  of  the  same  date  ?        A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  William  J.  White 
taken  at  the  final  proof,  dated  July  14^h,  1904,  and 
ask  you  if  that  is  your  signature  ?        A.  Yes,  sir. 

Q.  I  show  you  also  the  cross-examination  taken 
at  the  same  time  as  that.  Is  that  your  signature  to 
that?        A.  Yes,  sir. 

Q.  Mr.  White,  who  prepared  that  sworn  statement 
that  I  have  just  shown  you? 

A.  What  was  the  question? 

Q.  Who  prepared  this  sworn  statement  and  non- 
mineral  affidavit  that  I  have  just  shown  you? 

A.  Well,  I  don't  remember,  if  it  wasn't  prepared 
in  the  land  office. 

Q.  What? 
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A.  I  don't  remember  who  prepared  that,  if  it 
wasn't  prepared  in  the  land  office. 

Q.  Did  you  prepare  it  yourself  ?        A.  No,  sir. 

Q.  Did  you  pay  anyone  for  preparing  it  for  youl 

A.  Well,  I  couldn't  say  for  sure  whether  I  did  or 
not,  whether  I  had  that  prepared  before  I  went  and 
filed  on  the  land  or  not.  It  has  been  so  long  ago  that 
I  don't  remember  the  proceedings  in  regard  to  filing 
on  it. 

Q.  Were  you  ever  given  a  description  of  this  land 
when  you  w^ere  located  by  Mr.  Dwyer? 

A.  I  was  given  a  description,  yes,  sir. 

Q.  What  did  you  do  with  the  description?  Did 
you  take  it  to  somebody's  office  and  have  it  prepared, 
or  did  somebody  prepare  the  papers  and  bring  them 
to  you?     [449—119] 

A.  Oh,  I  think  I  took  them  to  Mullan,  who  was  a 
lawyer  on  the  same  floor  as  the  land  office.  I  think 
probably  that  he  prepared  them. 

Q.  Is  that  the  gentleman  referred  to  sometimes 
as  Captain  Mullan?        A.  Yes,  sir. 

Q.  And  you  had  those  papers  prepared  before  you 
went  in  the  line-up  at  the  land  office? 

A.  Well,  I  don't  remember  distin<itly,  as  I  told 
you,  but  if  I  dad  he  prepared  the  papers,  I  think. 
I  have  a  faint  recollection  of  being  in  his  office  and 
having  some  papers  prepared. 

Q.  Mr.  Dwyer  didn't  attend  to  that  for  you? 

A.  No. 

Q.  And  nobody  else? 

A.  Well,  unless  it  was  Cap.  Mullan,  or  they  were 
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Q.  Yes,  but  I  mean—        A.  No,  sir. 

Q.  If  Captain  Mullan  prepared  them,  you  went 
there  and  had  them  prepared  yourself? 

A.  Yes,  sir. 

Q.  You  didn't  send  somebody  else,  and  somebody 
else  was  not  acting  for  you  in  that  capacity  ? 

A.  No,  sir,  I  don't  think  so. 

Q.  Do  you  remember  how  much  you  paid  in  the 
land  office  when  you  filed  those  papers — the  first 
papers?        A.  No,  sir. 

Q.  Did  you  pay  anything  for  your  filing  fee  and 
notice  for  publication  ? 

A.  I  think  that  I  did,  but  I  don't  remember  the 
exact  amount. 

Q.  And  have  you  any  recollection  whether  or  not 
you  paid  the  filing  fees  for  your  wife  and  the  other 
expenses  incidental  to  initiating  that  entry  of  hers? 

A.  No.  I  believe  she  had  her  papers  made  out 
herself.     [450—120] 

Q'.  Made  out  herself,  you  say? 

A.  She  attended  to  her  papers,  those  that  she  had 
made  out.  I  don't  remember  of  paying  anything  for 
her. 

Q.  Do  you  know  what  the  value  of  this  claim 
which  you  entered  was,  when  you  made  your  filing 
papers?        A.  No,  sir. 

Q.  Did  you  have  any  idea  of  what  it  was  worth  ? 

A.  Well,  I  imagined  when  I  filed  on  that  claim 
that  it  was  worth —  Well,  I  didn't  know  what  it 
was  worth. 
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Q.  And  did  you  know  or  do  you  know  now  how 
many  feet  of  timber — marketable  timber — ^was  on 
the  quarter  section  on  w^hich  you  filed? 

A.  At  the  present  time,  I  had  the  claim  estimated 
I  think  about  tw^o  years  ago,  and  I  think  there  was 
about  five  million  feet  on  it. 

Q.  Five  million  feet  ?        A.  Yes,  sir. 

Q.  Who  did  you  have  estimate  it? 

A.  A  fellow  by  the  name  of  Bert  Robinson. 

Q.  Bert  Robinson?        A.  Yes,  sir. 

Q.  And  did  you  know^  of  a  market  for  timber 
claims  at  that  time? 

A.  When  I  had  it  estimated? 

Q.  No — I  mean  w^hen  you  made  your  entry? 

A.  No,  I  didn't. 

Q.  You  didn't  know  anyone  who  w^as  buying  tim- 
ber claims? 

A.  Yes;  Kester  and  Kettenbach  were  buying  a 
few%  and  Sheldon  and  Clark  I  believe  were  buying, 
and  the  Clearwater  Timber  Company  were  buying 
timber  claims. 

Q.  Did  you  know  what  they  were  paying  for 
claims  ? 

A.  Well,  they  didn't  seem  to  have  any  schedule 
price.  Some  claims  would  probably  go  for  $700.00 
or  $800.00,  or  $1200.00. 

Q.  What  is  the  value  of  your  claim  to-day? 

Mr.  TANNAHILL.— We  object  to  that  as  imma- 
terial.    [451—121] 

Mr.  GORDON. — Answer  the  question. 

A.  The  claim  is  worth  about  $5,000.00, 1  think. 
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Q.  Were  you  notified  hy  anyone  of  the  time  to 
make  final  proof?        A.  To  make  final  proof? 

Q.  Yes. 

A.  Yes,  sir ;  I  received  a  notice  from  the  land  office. 

Q.  And  you  went  to  the  land  office? 

A.  Yes,  sir. 

Q.  And  did  your  wife  go  with  you? 

A.  I  think  that  she    did.     I  don't   remember  dis- 
tinctly. 

Q.  AVas  Mrs.  White  there  at  the  same  time  that  you 
made  your  proof  ?        A.  My  mother? 

Q.  Yes. 

A.  Well,  I  couldn't  say  for  sure.     I  don't  hardly 
think  that  she  was.     She  might  have  been. 

Q.  Do  you  know  whether  Mrs.  Kester  and  Mrs. 
Hallett  were  there?        A.  No,  I  don't. 

Q.  And  do  you  remember  how  much  you  paid  at  the 
land  office  when  you  made  your  proof? 

A.  No,  I  don't. 

Q.  Do  you  have  any  idea  of  approximately  what 
you  paid? 

■  A.  Well,  I  think  about  $200.(X)^$1.25  an  acre.  I 
know  that  I  paid  $1.25  an  acre  on  land  that  I  home- 
steaded,  and  I  don't  remember  exactly  what  my  stone 
and  timber  was. 

Q.  You  have  no  independent  recollection? 

A.  No,  sir. 

Q.  As  to  whether  you  paid  $200.00  or  $300.00,  or 
whether  you  paid  $800.00? 

A.  No,  I  didn't  pay  $800.00. 

Q.  And  did  you  pay  for  your  wife's  claim? 
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A.  No ;  I  think  she  paid  for  that  herself.  [452 — 
122] 

Q.  And  did  you  furnish  the  money  to  her  to  pay 
for  it  ?        A.  Yes,  sir ;  I  gave  her  the  money. 

Q.  And  do  you  remember  whether  you  gave  her  the 
money  the  day  she  made  her  proof? 

A.  No,  I  don't  believe  I  did.  I  think  I  gave  it  to 
her  some  time  before  that. 

Q.  How  long  before  ? 

A.  Oh,  I  think  quite  a  while  before.  I  remember 
of  giving  her  some  money  while  we  were  over  in 
Montana,  shortly  after  we  were  married,  and  I  gave 
her  some  money  over  there ;  I  gave  her  a  couple  of 
thousand  dollars,  and  she  had  some  of  that. 

Q.  And  how  long  were  you  married  before  you  en- 
tered a  timber  claim? 

A.  Well,  I  have  been  married  nine  years. 

Q.  And  you  were  married  about  three  years  then? 

A.  Yes,  sir. 

Q.  And  did  you  give  her  this  money  while  you  were 
on  your  honejnnoon? 

A.  No.  We  were  over  in  Montana,  living  in 
Kalispell,  when  I  gave  her  this  money. 

Q.  Well,  just  shortly  after  you  were  married? 

A.  Yes,  sir. 

Q.  And  do  you  remember  the  form  in  which  you 
paid  your  money  in  the  land  office,  whether  you  paid 
it  in  cash  or  whether  you  paid  it  by  check  ? 

A.  I  paid  it  in  cash,  if  I  remember  right. 

Q.  And  did  you  keep  your  money  about  you  in 
cash,  or  did  you  keep  it  in  some  bank? 
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A.  I  kept  it  in  the  Lewiston  National  Bank. 

Q.  And  do  you  remember  whether  you  drew  it  out 
of  the  bank  the  morning  on  which  you — 

A.  I  think  probably  that  I  would  have  drawn  it 
out  in  the  morning.     [453 — 123] 

Q.  Mr.  White,  have  you  the  title  to  your  claim  at 
the  present  time  ?        A.  No,  sir. 

Q.  Have  you  conveyed  it  to  anyone  ? 

A.  Yes,  sir. 

Q.  To  whom?        A.  To  Mrs.  Elizabeth  White. 

Q.  To  Mrs.  Elizabeth  White?        A.  Yes,  sir. 

Q.  That  is  your  mother  ?        A.  Yes,  sir. 

Q.  And  how  long  ago  did  you  convey  it  to  her? 

A.  I  think  it  was  right  about  the  first  of  the  year. 

Q.  This  last  year?        A.  Yes,  sir. 

Q.  Do  you  know  whether  the  deed  has  been  re- 
corded or  not?        A.  I  think  that  they  have. 

Q.  Do  you  mean  the  beginning  of  the  year  1910  ? 

A.  Yes,  sir. 

Q.  Do  you  mind  telling  us  what  you  sold  that  claim 
for — how  much  ? 

A.  I  sold  her  four  claims — four  quarter  sections — 
and  got  $4,000.00  each  for  them. 

Q.  How  is  that? 

A.  I  sold  four  quarter  sections  for  $4,000.00  for 
each. 

Q.  For  each  one  ?        A.  Yes,  sir. 

Q.  Now,  how  long  had  you  had  these  quarter  sec- 
tions when  you  sold  them? 

A.  Well,  my  stone  and  timber  claims,  I  think  I 
had  them  about  six  years. 
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Q.  Did  ,you  sell  your  wife's  claim,  too?  [454 — 
124] 

A.  Yes;  we  sold  all  the  claims  we  had  up  there, 
four  of  them,  and  we  had  a  claim  over  on  Brown's 
Creek. 

Q.  Now,  let  me  see  if  I  get  this  right :  To  make  up 
these  four,  you  sold  your  stone  and  timber  entry? 

A.  Yes,  sir. 

Q.  And  your  wife's?        A.  Yes,  sir. 

Q.  And  then  your  homestead?        A.  Yes,  sir. 

Q.  Now,  what  made  up  the  fourth  one  ? 

A.  There  was  a  claim  that  I  bought  over  in — well, 
I  don't  remember  the  township. 

Q.  Well,  I  mean  from  whom  did  you  buy  it  from, 
the  entryman? 

A.  Well,  a  man  by  the  name  of  Clave. 

Q.  What  is  the  name  ?        A.  Clave,  I  think. 

Mr.  TANNAHILL.— Cleves. 

The  SPECIAL  EXAMINER.— Cleves,  is  it? 

A.  Yes,  sir. 

Q.  C-1-e-v-e-s? 

A.  I  think  that  is  the  way  he  spells  it. 

Mr.  GORDON. — Q.  And  when  did  you  buy  that 
claim  ? 

A. .  I  think  it  is  about  three  years  ago  I  bought  it. 

Q.  Had  you  had  an  opportunity  to  sell  your  stone 
and  timber  claim  before  ? 

A.  Well,  I  probably — not  at  a  very  good  price ;  no. 

Q.  Had  you  ever  offered  to  sell  it  to  anyone  be- 
fore?       A.  Before  I  sold  it  to  my  mother? 

Q.  Yes.        A.  Yes,  sir. 
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Q.  To  whom?         [455—125] 

A.  I  offered  to  sell  it  to  Nat.  Brown,  of  the  Clear- 
water Timber  Company. 

Q.  And  is  he  the  only  one  that  you  ever  offered  to 
sell  it  to  that  you  can  remember  ? 

•  A.  Well,  I  don't  remember  distinctly  whether  I 
offered  to  sell  it  to  Mr.  Kettenbach  or  not,  but  I  think 
I  mentioned  some  of  the  facts,  and  I  think  he  said 
he  didn't  want  it;  he  wasn't  buying  any  claims. 

Q.  Did  you  have  any  agent  or  anybody  authorized 
to  sell  this  claim  for  you?        A.  No,  sir. 

Q.  Not  at  any  time  ?        A.  No,  sir. 

Q.  I  understood  you  to  say  those  claims  were  sold 
for  $4,000.00  a  piece?        A.  Yes,  sir. 

Q.  You  got  $16,000.00  for  the  four  claims? 

A.  Yes,  sir.' 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  lands  sworn  statement  of  William  J. 
White,  dated  April  25th,  1904,  the  Nonmineral  Affi- 
davit of  William  J.  White,  bearing  the  same  date, 
the  notice  for  publication  of  William  J.  White,  also 
of  the  same  date,  the  testimony  of  William  J.  White 
given  on  final  proof,  dated  July  14th,  1904,  the  cross- 
examination  of  Mr.  White  concerning  the  same,  the 
testimony  of  the  witnesses  who  appeared  at  the  final 
proof,  the  Receiver's  Receipt,  the  Register's  Certifi- 
cate, dated  July  14th,  1904,  a  certified  copy  of  the 
patent  issued  to  William  J.  White,  dated  the  31st 
of  December,  1904 ;  all  of  said  papers  relating  to  the 
entry  of  William  J.  White,  of  the  south  half  of  the 
north  half  of  section  14,  township  38  north,  of  range 
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5  east  of  the  Boise  meridian. 

Mr.  TANNAHILL.— The  defendants  waive  anv 
further  identification  of  the  papers,  but  severally  ob- 
ject to  all  of  the  papers  offered  as  the  same  relates 
to  bill  388  and  407,  on  the  ground  that  the  entry  is 
not  [456 — 126]  referred  to  or  described  under 
these  two  actions,  and  they  are  irrelevant  and  imma- 
terial. And  the  defendants  also  severally  object  to 
the  introduction  of  any  of  the  documents  in  evidence, 
upon  the  ground  that  it  affirmatively  appears  that 
the  entry  was  made  in  good  faith,  without  any  agree- 
ment to  convey  the  same  to  any  of  the  defendants, 
and  that  the  entry  is  valid  and  should  not  be  canceled. 
The  defendants  also  severally  object  to  the  introduc- 
tion in  evidence  of  all  of  the  final  proof  papers,  upon 
the  ground  that  they  are  irrelevant,  incompetent  and 
immaterial  for  any  purpose. 

Said  files  were  thereupon  marked  by  the  Reporter, 
Exhibits  5,  5A,  5B,  5C,  5D,  5E,  5F,  5G,  5H,  51,  5J, 
5K,  5L,  and  5M. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  White,  at  the  time  you  made  your  entry 
had  you  any  agreement,  either  directly  or  indirectly, 
with  any  person  or  persons  or  corporation,  whereby 
you  should  convey  the  land  to  them  ?        A.  No. 

Q.  I  will  ask  you  if  the  affidavit  you  signed,  con- 
tained in  your  sworn  statement,  in  substance  that  **I 
have  made  no  other  application  under  said  acts ;  that 
I  do  not  apply  to  purchase  the  land  above  described 
on  speculation,  but  in  good  faith  to  appropriate  it 
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to  my  own  exclusive  use  and  benefit,  and  that  I  have 
not,  directly  or  indirectly,  made  any  agreement  or 
C'ontract,  or  in  any  wa}^  or  manner,  with  any  person 
or  persons  whomsoever,  by  which  the  title  I  may  ac- 
quire from  the  Government  of  the  United  States  may 
inure  in  whole  or  in  part  to  the  benefit  of  any  person 
except  myself,"  was  that  statement  true  when  you 
made  it?        A.  Yes,  sir. 

Q.  And  it  is  still  true,  is  it?  A.  Yes,  sir. 
[457—127] 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  One  question  I  forgot  to  ask  you,  Mr.  White : 
Did  you  have  the  money  with  which  to  purchase  this 
claim  at  the  time  that  you  went  to  the  land  office,  of 
your  own ;  or  did  you  borrow  it  from  someone  ? 

A.  I  think  I  borrow^ed  it  from  my  mother. 

Q.  From  your  mother?        A.  Yes,  sir. 

Q.  And  you  borrowed  enough  for  your  own  claim 
and  for  your  wife's  claim,  too? 

A.  In  making  our  proof? 

Q.  Yes. 

A.  No.     I  think  that  I  had  that  money  myself. 

Q.  Now,  I  don't  quite  understand  you.  What  did 
you  borrow?' 

A.  Well,  at  the  time  I  bought  this  fourth  claim — 

Q.  No — I  mean  when  you  made  your  proof? 

A.  Oh,  did  I  borrow  the  money  then? 

Q.  Yes. 

A.  I  don't  think  1  did ;  I  think  that  1  had  it  myself. 
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Q.  Well,  haven't  you  any  distinct  recollection  of 
that? 

A.  Yes,  I  think  I  had  this  money  myself.  I  could 
easily  find  out.  It  has  been  quite  a  long  while  ago, 
and  I  don't  remember  all  the  details  of  it. 

Q.  Well,  did  you  bank  anywhere  except  at  the 
Lewiston  National  Bank?        A.  In  Lewiston? 

Q.  Any  place,  at  that  time  ?        A.  No,  sir. 

Q.  And  have  you  a  distinct  recollection  of  getting 
the  money  from  that  bank  when  you  went  to  the  land 
office  to  make  your  proof?  A.  Yes,  sir.  [458 — 
128] 

Q.  Now,  do  you  remember — 

A.  I  must  have  done. 

Q.  Do  you  remember  whether  you  got  it  on  your 
check,  or  whether  vou  borrowed  it  from  someone  ? 

A.  Why,  I  simply  gave  my  check,  and  it  was 
charged  to  my  account.     [459 — 129] 

[Testimony  of  Soren  Hansen,  for  Complainant.] 

SOEEN  HANSEN,  a  witness  called  on  behalf  of 
the  complainant,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Soren  Hansen "?        A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Hansen? 

A.  Up  above  Peck,  Idaho. 

Q.  How  long  have  you  resided  in  Idaho  ? 

A.  About  ten  or  eleven  years. 

Q.  And  how  long  have  you  resided  in  Peck  and 
vicinity'?        A.  Four  years. 
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Q.  Where  did  you  reside  in  February,  1903  ? 

A.  Up  here  above  Lewiston  about  three  miles, 
three  or  four  miles. 

Q.  Mr.  Hansen,  I  didn't  catch  your  last  answer. 

A.  Up  above  Lewiston  here  about  three  miles  and 
a  half  or  four  miles. 

Q.  Did  you  have  a  ranch  there  ? 

A.  I  had  a  ranch  rented. 

Q.  Rented?        A.  Yes. 

Q.  Did  you  own  any  real  estate  at  that  time? 

A.  No,  I  think  not.  Well,  I  might  have  owned 
a  couple  of  lots  here  in  town;  I  don't  recollect 
whether  I  bought  them  before  that  or  afterwards. 

Q.  How  large  a  ranch  did  you  have  rented? 

A.  Why,  I  don't  recollect.  I  rented  different 
years;  some  years  I  had  as  high  as  seven  hundred 
acres. 

Q.  Well,  I  mean  in  1903. 

A.  Yes.  Well,  I  couldn't  remember  how  much  I 
had  that  year,  because  I  changed  every  year;  some 
years  I  had  more,  and  I  have  no  memorandum  or  no 
recollection  of  how  much  I  had  that  year,  but  I  had 
approximately  three  or  four  hundred  acres.  [460 — 
130] 

Q.  Did  you  work  it  on  shares  ? 

A.  Some  I  worked  on  shares  and  some  for  cash 
rent. 

Q.  I  am  speaking  now  about  this  ranch  you  had  in 
February,  1903,  at  the  time  that  you  made  the  timber 
and  stone  entry. 

A.  That  is  what  I  can't  remember;  I  don't  remem- 
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ber  now  whether  I  had  a  ranch  rented,  the  Grooston 

place,  but  I  can't  remember  now  whether  I  had  that 

that  year.     I  paid  cash  for  that,  and  that  was  four 

hundred  and  sixtv  acres,  but  whether  that  was  in  1903 

or  whether  I  had  left  that  before  that  or  not  I  can't 

remember. 

Q.  You  say  you  paid  cash  for  it.  You  mean  you 
paid  cash  rent  for  it  ? 

A.  Yes,  I  paid  cash  rent  for  the  Grooston  place, 
four  hundred  and  sixty  acres. 

Q.  You  spoke  of  some  town  lots  you  had? 

A.  Yes,  I  have  got  a  couple  of  lots  up  here  in  town. 

Q.  Did  you  have  them  in  1903? 

A.  That  is  what  I  can't  remember  either,  whether 
I  had  them  or  not. 

Q.  Do  you  remember  what  you  paid  for  those  lots  ? 

A.  Yes,  I  paid  $700.00  for  them. 

Q.  For  the  two  of  them?        A.  Yes. 

Q.  Did  you  pay  cash  for  them,  or  did  you  borrow 
the  money?        A.  Yes,  I  paid  cash  for  those. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment of  Soren  Hansen,  dated  February  26, 1908,  and 
ask  you  if  that  is  your  signature  to  the  sworn  state- 
ment, and  whether  you  filed  it  in  the  land  office  about 
the  date  it  bears.        A.  That  is  my  signature. 

Q.  I  show  you  nonmineral  affidavit  of  Soren  Han- 
sen of  the  same  date  and  ask  you  if  that  is  your  signa- 
ture to  that?  A.  Yes,  that  is  my  signature. 
[461—131] 

Q.  1  show  you  affidavit  made  by  Soren  Hansen 
before  Charles  H.  Garby,  receiver  of  the  land  office, 
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dated  May  26,  1903.     Is  that  your  signature  ? 

A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  Soren  Hansen, 
given  on  final  proof,  dated  June  5,  1903,  and  ask  you 
if  that  is  your  signature  *?        A.  Yes,  sir. 

Q.  That  is  your  signature  to  the  cross-examination 
taken  at  the  same  time?        A.  Yes,  sir. 

Q.  I  show  you  a  deed,  Mr.  Hansen,  made  and  exe- 
cuted by  Soren  Hansen  and  Anna  K.  Hansen,  his 
wife,  dated  February  17,  1906,  grantee  blank,  con- 
sideration $1.00,  to  the  southeast  quarter  of  sec- 
tion 10,  township  39  north  of  range  3  east,  Boise 
meridian,  acknowledged  before  Charles  L.  Mac- 
Donald,  a  notary  public  for  Nez  Perce  County,  Idaho, 
February  17,  1906,  and  ask  you  if  you  signed  and 
acknowledged  that  deed?        A.  Yes,  sir. 

Q.  And  that  is  your  wife's  signature,  is  it? 

A.  Yes,  sir. 

Q.  And  she  acknowledged  it  at  the  same  time? 

A.  Yes. 

Q.  I  show  you  a  deed  dated  May  16, 1908,  by  Soren 
Hansen  and  Anna  K.  Hansen,  to  E.  W.  Thatcher, 
consideration  $1157.50,  conveying  the  southeast 
quarter  of  section  10,  township  39  north  of  range  3 
east,  Boise  meridian.  Is  that  your  signature,  Mr. 
Hansen,  to  that  deed?        A.  Yes. 

Q.  And  that  is  the  signature  of  your  wife  to  that 
deed?        A.  Yes,  sir. 

Q.  And  you  both  acknowledged  it  May  16,  1908, 
before  Orin  Walker,  a  notary  public  of  Peck,  Idaho. 

A.  Yes,  sir. 
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Q.  I  show  you  another  deed,  Mr.  Hansen,  dated 
March  5,  1909,  made  by  Soren  Hansen  and  Anna  K. 
Hansen,  his  wife,  of  Peck,  Idaho,  [462—132]  con- 
veying to  William  F.  Kettenbach,  for  a  considera- 
tion of  $1.00,  the  southeast  quarter  of  section  10, 
township  39  north  of  range  3  east,  Boise  meridian, 
signed  Soren  Hansen,  Anna  K.  Hansen,  and  ac- 
knowledged May  15,  1909,  before  Orin  Walker, 
notary  public  for  Nez  Perce  Coimty,  and  ask  you  if 
that  is  your  signature  to  the  deed  I  have  just  re- 
ferred to?        A.  Yes,  sir. 

Q.  That  is  the  signature  of  your  wife  ? 

A.  Yes,  sir. 

Q.  And  you  both  acknowledged  it  on  the  date  set 
out  in  the  body  of  the  acknowledgment? 

A.  Yes,  sir. 

Q.  Before  Mr.  Walker?        A.  Yes,  sir. 

Q.  Mr.  Hansen,  what  induced  you  to  take  up  a 
timber  claim? 

Mr.  TANNAHILL. — We  object  to  any  evidence 
of  the  witness  in  relation  to  taking  up  any  timber 
claims  in  so  far  as  they  relate  to  bills  and  actions 
numbers  388  and  407,  for  the  reason  that  the  entry 
is  not  referred  to  in  these  particular  actions,  and 
they  are  wholly  irrelevant,  incompetent  and  imma- 
terial. 

A.  Whv,  Clarence  Robnett. 

Mr.  GORDON.— Q.  Mr.  Hansen,  state  what  Mr. 
Robnett  said  to  you  that  induced  you  to  take  up  a 
timber  claim. 

A.  Why,  I  met  him  one  day  on  the  street,  and  he 
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says,  ''Don't  you  want  to  take  a  timber  claim, 
George ?"  And  I  said  no.  I  told  him  I  didn't  want 
n-o  timber  claim,  I  didn't  have  time  to  go  after  it, 
I  didn't  have  the  money  to  spare,  I  didn't  want  to 
put  money  into  a  timber  claim.  And  he  said  he 
would  tend  to  the  whole  matter  and  that  it  wasn't 
necessary  for  me  to  go  up  there. 

Q.  What  did  he  say  about  the  money  ? 

A.  Why,  he  said  he  could  furnish  the  money,  or 
get  the  money  for  me,  whichever  it  was.     [463 — 133] 

Q.  And  now  were  you  to  get  anything  out  of  that 
timber  claim,  or  how  was  that?  Was  anything  said 
at  that  time  about  that? 

A.  Why,  I  asked  him  what  there  was  in  it,  and  he 
said,  ''I  ought  to  be  able  to  get  you  from  three  to 
five  hundred  dollars  out  of  the  place." 

Q.  How  were  you  to  get  the  three  to  five  hundred 
dollars  out  of  it? 

A.  Why,  when  he  sold  it.  He  said  he  would  be 
able  to  sell  it,  he  had  more  claims,  and  ho  would  be 
able  to  sell  it  for  me. 

Q.  And  you  were  to  get  three  or  five  hundred 
dollars  out  of  it?        A.  Yes. 

Q.  I  don't  know  whether  I  asked  you  this:  You 
are  sometimes  known  as  George  Hansen,  aren't  you, 
Mr.  Hansen? 

A.  Yes.  That  is  really  my  name;  it  is  George 
Soren  Hansen,  that  is  my  name ;  but  the  way  I  come 
to  go  by  Soren  Hansen  in  any  legal  matters  is,  when 
I  took  out  my  naturalization  papers  they  didn't 
get  George  in,  and  anything  with  reference  to  deeds 
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or  anything,  or  a  Government  matter,  that  is  all  the 

name  I  can  use. 

Q.  Well,  what  happened  next  with  reference  to 
taking  up  a  timber  claim  1  Did  you  tell  Mr.  Rob- 
nett  that  you  would  agree  to  that,  or  what  did  3^ou 
do? 

Mr.  TANNAHILL.— We  object  to  it  as  leading 
and  suggestive. 

A.  Well,  I  said  I  thought  it  would  be  all  right, 
if  he  could  tend  to  it  for  me,  if  I  didn't  have  to  go 
after  it,  and  didn't  have  to  furnish  the  money,  why, 
to  go  ahead. 

Q.  And  when  did  you  see  him  next,  or  after  that  ? 

A.  Why,  some  time  afterwards;  I  don't  recollect 
the  length  of  time.  But  I  met  him  on  the  street 
again  one  day,  and  he  said,  '^I  have  got  a  claim  for 
you  now,  and  you  can  go  in  and  file." 

Q.  What?        A.  Go  in  and  file  on  it. 

Q.  Well,  did  you  go  and  file  ?  Just  tell  what  hap- 
pened. 

A.  Well,  I  can't, — I  don't  know  now  whether  I 
filed  that  day  or  not.  It  is  a  long  time  ago,  and  I 
can't  tell;  I  don't  recollect  the  [464 — 134]  trans- 
action just  as  it  transpired  at  the  time. 

Q.  Do  you  know  where  this  land  upon  which  you 
filed  is  situated? 

A.  It  was  out  in  the  Clearwater  mountains  some- 
wheres. 

Q.  Have  you  ever  seen  it?        A.  No. 

Q.  Did  you  ever  go  anywhere  to  look  at  it,  with 
the  view  of  seeing  it?        A.  No. 
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Q.  Nobody  took  you  over  the  land  or  pretended  to 
take  you  over  the  land  1 

A.  No,  we  couldn't  get  in  there  at  the  time,  he 
said;  there  was  snow — 

Q.  I  will  ask  you  whether  or  not  you  ever  had  any 
intention  of  going  there  to  look  at  it? 

Mr.  TANNAHILL. — I  object  to  it  as  irrelevant 
and  immaterial,  and  he  wasn't  required  to  go  there 
and  look  at  it,  by  law. 

A.  If  there  had  been  somebody  to  go  with  me, 
and  we  could  have  went  at  the  time,  I  w^ould  have 
went,  but  he  said  we  couldn't  get  in  there. 

Q.  What  explanation  did  he  give  ? 

A.  Clarence  told  me  it  wasn't  necessary  to  go  and 
look  at  the  land. 

Q.  Did  he  tell  you  why  it  wasn't  necessary? 

A.  No,  I  couldn't  say  whether  he  did  or  not.  I 
don't  recollect  why  he  explained  any  reason  why, 
only  he  said  it  wasn't  necessary. 

Q.  What  brought  up  the  conversation  as  to 
whether  it  w^as  necessary  to  go  and  view^  the  land  ? 

Mr.  TANNAHILL. — We  object  to  it  as  irrelevant 
and  immaterial.  And  our  same  objection  goes  to 
all  of  this  line  of  evidence. 

Q.  Did  Mr.  Robnett  go  to  the  land  office  with  you? 

A.  No.  Yes,  he  did.  He  went  to  the  land  office 
with  me,  but  he  w^asn't  there  when  I  filed. 

Q.  This  sworn  statement  that  I  have  shown  you, 
I  will  ask  you  [465 — 135]  whether  or  not  he  had 
that  prepared  for  you?        A.  He  had  what? 

Q.  That  sw^orn  statement,  the  first  paper  you  filed 
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A.  Yes,  he  went, — ^well,  he  went  with  me  to  some 
attorney's  office  and  had  that  drawed  up. 

Q.  Do  you  remember  the  name  of  the  attorney! 

A.  No,  I  don't.  I  didn't  know  the  man,  and  I 
don't  remember  his  name;  I  don't  know  as  I  found 
out  at  the  time. 

Q.  Then  you  went  to  the  land  office  and  filed  it  ? 

A.  Yes. 

Q.  And  were  you  notified  of  the  time  to  make  final 
proof?     Of  the  purchase  of  the  land? 

A.  Notified  at  the  time  when  I  made  filings? 

Q.  Did  anyone  notify  you  when  you  should  go  to 
the  land  office  and  pay  for  this  timber? 

A.  Well,  I  don't  recollect  whether  they  did  or  not. 

Q.  Do  you  know  how  you  knew  when  to  go  to  the 
land  office? 

A.  Why,  I  suppose  somebody,  someone  told  me  at 
the  time,  or  some  time  afterwards,  but  I  don't  recol- 
lect. 

Q.  And  do  you  remember  going  to  the  land  office 
and  making  your  proof? 

A.  Yes,  I  remember  going  to  the  land  office. 

Q.  Do  you  remember  how  much  you  paid  at  the 
land  office  at  that  time?        A.  No,  I  don't. 

Q.  Have  you  an  idea  how  much  it  was? 

A.  Why,  I  think  it  was  $7.00  or  $8.00,  but  I  don't 
— you  mean  for  filing  fee? 

Q.  No,  I  mean  when  you  purchased  the  land,  when 
you  paid  for  the  land. 

A.  T  think  it  was  something  about  $400.00. 
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Q.  Where  did  you  get  the  $400.00?     [466—136] 

A.  Why,  Clarence  Robnett  furnished  the  money. 

Q.  Then  you  went  to  the  land  office  with  him,  or 
did  you  go  alone  ? 

A.  No,  he  didn't  go  with  me  when  I  filed.  He 
went  up  with  me  to  Mullen's  office,  I  think,  and  had 
some  papers  drawed  up,  but  I  don't  recollect  what 
it  was  about  now. 

Q.  I  am  speaking  of  the  time  when  you  paid  the 
$400.00  at  the  land  office.  Did  he  go  to  the  land 
office  with  you  then'? 

A.  No,  he  wasn't  in  the  land  office  when  I  paid 
the  money,  no. 

Q.  Where  did  he  give  you  the  $400.00? 

A.  Down  in  the  bank? 

Q.  Which  bank? 

A.  The  Lewiston  National  Bank. 

Q.  Did  you  have  an  account  in  the  Lewiston  Na- 
tional Bank.        A.  No. 

Q.  Never  did? 

A.  I  did  not.  I  used  to  have,  but  I  didn't  at  the 
time. 

Q.  And  did  you  give  any  note  to  secure  that  money 
that  you  got  from  Mr.  Robnett? 

A.  Yes,  I  gave  a  note  at  the  time. 

Q.  Did  you  give  it  before  you  got  the  money,  or 
afterwards  ? 

A.  Well,  now,  that  I  couldn't  remember  that;  I 
can't  say  whether  it  was  before  or  after  or  at  the 
time. 

Q.  And  when  you  paid  that  money  into  the  land 
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oflSce  they  gave  you  a  receiver's  receipt  for  it,  did 

they? 

A.  I  suppose  they  did,  but  I  don't — 

Q.  Do  you  know  what  you  did  with  that? 

A.  No,  I  don't;  I  don't  remember  much  of  the 
transaction  there,  it  is  so  long  ago. 

Q.  Now,  do  you  remember  how  much  this  note 
that  you  gave  Mr.  Robnett  was  for? 

A.  No,  I  don't  know  whether  that  was  for  $600.00 
or  for  $400.00;  I  don't  recollect. 

Q.  Did  you  have  to  pay  a  bonus  for  getting  that 
money?        A.  Yes,  I  paid  $200.00.     [467—137] 

Q.  And  do  you  know  how  long  that  note  was  to 
run?        A.  No,  I  don't. 

Q.  You  don't  remember  whether  there  was  any 
statement  or  arrangement  made  as  to  how  long  the 
note  was  to  run  or  not  when  you  made  it? 

A.  No,  I  couldn't  say. 

Q.  Well,  now,  state  what  the  occasion  was  of  your 
making  the  deed  that  you  identified,  dated  February, 
1906,  in  which  there  is  no  grantee? 

A.  Why,  Clarence  he  came  to  me  one  day  and  says, 
^*I  got  a  chance  to  sell  that  timber  claim  for  you,  and 
if  you  will  make  out  a  deed  to  it,  why  I  will,  I  can 
turn  it  over  to  them  whenever  it  is  sold,  and  I  won't 
have  to  call  on  you."     So  I  made  out  the  deed. 

Q.  Was  anything  said  at  that  time  about  what  the 
purchase  price  of  the  land  should  be? 

A.  Well,  now,  I  couldn't  tell  whether  there  was  or 
not. 

Q.  Now,  you  delivered  that  deed  to  Mr.  Robnett, 
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did  you?        A.  Yes,  sir. 

Q.  Now,  the  next  deed  you  identified,  dated  May 
16,  1908,  running  from  Soren  Hansen  and  wife  to 

E.  W.  Thatcher,  do  you  remember  the  circumstance 
of  making  that  deed  ? 

A.  Yes,  he  wrote  up  to  me,  he  sent  the  deed,  it  was 
already  filled  up,  sent  it  up  to  me,  and  wrote  to  me 
to  fill  it  out  and  have  it  proved,  prove  it  before  a 
notary  public  and  have  it  signed  and  acknowledged 
and  sent  down  to  him. 

Q.  Have  you  that  letter?        A.  No,  I  haven't. 

Q.  Do  you  know  what  became  of  it? 

A.  I  don't  know;  I  might  have  it  at  home,  but — 

Q.  Do  you  know  whether  there  was  anything  said 
as  to  the  consideration  for  which  the  property  was 
to  be  sold  then,  or  was  it  silent  as  to  that? 

'Mr.  TANNAHILL. — We  object  to  it  as  inuna- 
terial,  and  not  the  best  evidence.     [468 — 138] 

A.  I  couldn't  say  whether  he  said  anything  about 
that  at  the  time  or  not  in  the  letter. 

Mr.  GORDON.— Q.  Now,  the  third  deed  that  you 
identified,  dated  March  5,  1909,  running  to  William 

F.  Kettenbach,  what  was  the  circumstance  of  vour 
executing  that  deed  ? 

A.  Why,  that  is  after, — I  didn't  send  that  other 
deed  down  to  Eobnett.  I  went  down  myself,  and  me 
and  my  wife  to  Lewiston,  so  I  just  took  it  in  and 
handed  it  to  him  and  he  says, — well,  I  don't  remem- 
ber what  his  explanation  was,  but  anyway  he  wanted 
another  deed  instead  of  the  one  I  made  out  for 
Thatcher,  he  wanted  another  one,  and  so  he  had  an- 
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other  deed  there,  and  he  sent  a  notary  public  up  to 
my  wife's;  she  was  up  to  her  mother's  house, — and 
had  her  acknowledge  that  other  deed,  and  I  kept  the 
first  deed  to  Thatcher. 

Q.  Now,  do  you  remember  to  whom  that  deed  ran  ? 

A.  The  second  deed? 

Q.  The  one  you  have  just  referred  to. 

A.  Yes,  that  was  to  the  Clearwater  Timber  Com- 
pany. 

Q.  When  was  that?  After  you  had  executed  the 
other  three  deeds? 

A.  The  other  two,  the  deed  in  blank  and  the  deed 
to  Thatcher. 

Q.  xind  you  executed  another  deed  before  you  did 
this  one  to  Mr.  Kettenbach,  is  that  right? 

A.  Yes,  sir,  to  the  Clearwater  Timber  Company. 

Q.  And  was  that  the  one  you  say  that  you  executed 
down  here  at  Lewiston?        A.  Yes,  sir. 

Q.  And  you  say  Mr.  Robnett  attended  to  that  for 
you?        A.  Yes,  sir. 

Q.  And  then  he  sent  this  deed  to  William  F.  Ket- 
tenbach to  you,  as  I  understand? 

A.  Yes,  he  wrote  to  me  afterwards  again  and  told 
me  there  was  a — I  forget  now  whether  it  was  a  mis- 
take,— but  anyway  he  wanted  another  deed.  [469 — 
139] 

Q.  And  that  was  the  one?  He  sent  this  one  to 
Kettenbach  up  to  you? 

A.  Yes,  he  sent  that  up  to  me. 

Q.  Did  Mr.  Robnett  give  you  any  money  at  any 
time  that  you  executed  any  of  the  deeds? 
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A.  When  I  executed  that  deed  to  Mrs.  Thatchei* 
he  gave  me  $60.00. 

Q.  Was  that  all  you  ever  got  out  of  it? 

A.  That  was  all  I  ever  got  out  of  it.  He  said  that 
would  be  the  amount  it  would  take  to  foreclose,  and 
he  said  he  couldn't  get  me  any  more  out  of  it. 

Q.  And  did  you  ever  have  any  conversation  as  to 
why  you  didn't  get  the  three  or  five  hundred  dollars 
that  was  promised  you  in  the  beginning? 

A.  Yes,  I  spoke  to  him  about  that,  and  he  said  that 
was  all, — the  timber  deal  was  all — you  couldn't  sell 
timber,  and, that  was  all  they  could  possibly  get  out 
of  it. 

Q.  Mr.  Hansen,  I  will  ask  you  whether  or  not  you 

would  have  taken  up  this  claim  if  it  hadn't  been  for 
the  arrangement  you  made  with  Robnett  the  first 
time  that  you  talked  with  him  about  it? 

A.  No,  I  would  never  have  taken  up  any  land  if  it 
hadn't  been  for  him,  that  is,  no  timber  land  at  that 
time  or  at  that  place. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Soren  Hansen, 
dated  February  26,  1903';  notice  of  publication  of 
Soren  Hansen  of  the  same  date ;  nonmineral  affidavit 
of  Soren  Hansen  of  the  same  date ;  the  testimony  of 
Soren  Hansen  on  final  proof,  dated  June  5,  1903; 
and  the  cross-examination  thereof;  the  receiver's  re- 
ceipt and  the  register's  certificate,  dated  June  5, 
1903;  certified  copy  of  the  patent  issued  to  Soren 
Hansen,  dated  August  3,  1904 ;  the  testimony  of  the 
witnesses  on  final  proof,  and  the  cross-examination 
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thereof;  and  the  other  files  of  the  land  office  in  Soren 
Hansen's  entry,  all  the  said  papers  relating  to  the 
entry,  and  being  a  portion  of  the  entry  of  Soren 
Hansen  to  the  southeast  quarter  of  section  10,  town- 
ship 39  north  of  range  3  east,  Boise  meridian.  We 
also  offer  in  [470 — 140]  evidence  the  three  deeds 
identified  by  the  witness  Hansen,  dated  February 
17,  1906,  May  16,  1908,  and  March  5,  1909,  respect- 
ively. 

The  above  exhibits  were  thereupon  marked  6A, 
6B,  6C,  6D,  6E,  6F,  6G,  6H,  61,  6J,  CK,  6L,  6M,  6N, 
60,  6P,  6Q,  6R,  6S,  6T,  and  6U. 

Mr.  TANNAHILL.— The  defendants  severally 
object  to  all  of  the  documents  in  so  far  as  they  relate 
to  bills  number  388  and  407,  upon  the  ground  that 
they  are  irrelevant,  incompetent  and  immaterial. 
And  the  defendants  severally  object  to  the  introduc- 
tion in  evidence  of  the  final  proof  papers  in  the  offer, 
the  affidavit  of  Soren  Hansen,  affidavit  of  publica- 
tion, testimony  of  the  witness  Edward  Knight,  cross- 
examination  of  the  witness  Edward  Knight,  testi- 
mony of  the  witness  William  B.  Benton,  cross-ex- 
amination of  the  witness  William  B.  Benton,  testi- 
mony of  Soren  Hansen,  cross-examination  of  the 
witness  Soren  Hansen,  upon  the  ground  that  they 
are  incompetent,  irrelevant  and  immaterial,  and  do 
not  tend  to  prove  or  disprove  any  of  the  issues  in 
the  case.  The  defendants  severally  waive  any  fur- 
ther identification  of  the  papers  offered. 
Mr.  GORDON.— Take  the  witness. 
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Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Hansen,  I  do  not  know  that  I  understood 
your  statement  relative  to  your  first  conversation 
with  Mr.  Robnett  relative  to  your  taking  up  a  claim. 
Will  you  repeat  the  conversation  you  had  with  him? 

A.  Why,  he  met  me  on  the  street  and  asked  me  if 
I  didn't  want  to  take  up  a  timber  claim,  and  I  told 
him  no,  I  didn't  have  time  to  go  after  it,  and  I  didn't 
have  the  money,  I  didn't  want  to  spend  the  money 
to  pay  for  it,  and  he  told  me  he  would  tend  to  the  mat- 
ter and  furnish  the  money. 

Q.  When  did  you  have  your  next  conversation 
with  him? 

A.  Why,  I  couldn't  tell  the  time,  the  lap  between 
the  two  conversations.  I  met  him  on  the  street  one 
day,  but  as  to  the  length  of  time,  I  don't  recollect. 
[471—141] 

Q.  Well,  where  he  said  that  he  would  sell  the  claim 
for  you,  that  he  had  some  other  claims,  and  that  you 
ought  to  get  $3i50.00  out  of  it.  What  was  that  con- 
versation ? 

A.  That  was  the  first  time,  when  I  first  spoke 
about  it. 

Q.  Well,  then,  give  us  all  of  that  conversation,  Mr. 
Hansen. 

A.  Well,  I  asked  him  what  I  can  get  out  of  it,  and 
he  said  I  ought  to  be  able  to  get  from  three  to  five 
hundred  dollars  out  of  it  when  I  sell  it. 

Q.  When  you  sold?        A.  Yes. 

Q.  Now,  what  else  did  he  say  about  it? 
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A.  Why,  that  is  impossible  for  me  to  repeat  all 
of  the  conversation,  or  whether  there  was  any  more 
conversation  or  not;  I  couldn't  tell. 

Q.  I  understood  you  to  say  that  he  told  you  that 
he  would  look  after  the  selling  of  it  for  you,  that  he 
had  some  more  claims? 

A.  Yes,  he  said  he  had  more  claims  out  there,  and 
he  would  take  charge  and  sell  the  claim. 

Q.  Then  you  had  no  particular  agreement  to  sell 
it  to  him? 

A.  Oh,  no,  there  was  no  particular — 

Q.  And  you  had  no  agreement  to  sell  it  to  anyone 
else  in  particular? 

A.  There  was  no  agreement,  no,  to  sell  to  anyone, 
only  he  said  he  could  sell  it  for  me. 

Q.  I  see.     That  was  after  you  got  title? 

A.  Yes. 

Q.  Then  your  affidavit  that  you  made — 

Mr.  GrORDON. — Let  me  interrupt  you  there. 
Your  statement  that  it  was  after  he  had  title  wasn't 
intended  to  m-ean  that  the  conversation  was  after 
that,  but  to  sell  after  he  got  title? 

Mr.  TANNAHILL.— No ;  to  sell  after  he  got  title. 

Q.  This  affidavit  that  you  made  in  connection  with 
your  sworn  statement,  '*That  I  have  made  no  other 
application  under  said  acts";  that  was  true,  wasn't 
it?  You  had  made  no  other  application,  had  you? 
[472—142]         A.  No. 

Q.  *'That  1  do  not  apply  to  purchase  the  land 
above  described  on  speculation,  but  in  good  faith  to 
appropriate  it  to  my  own  exclusive  use  and  benefit. 
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and  that  I  have  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  or  in  any  way  or  manner, 
with  any  person  or  persons  whomsoever,  by  which 
the  title  I  may  acquire  from  the  Government  of  the 
United  States  may  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself,  and  that  my 
postoffice  address  is  Lewiston,  Nez  Perce  County, 
Idaho."  Your  affidavit  in  that  respect  was  true, 
was  it,  Mr.  Hansen? 

A.  Yes,  it  was  true,  to  the  extent,  unless  I  told  him 
he  could  sell  it  for  me,  or  he  told  me  he  could  sell  it 
for  me,  unless  that  infringed  on  that, — I  am  not — 

Q.  Well,  you  didn't  consider  that  you  had  made 
a  contract  to  sell  it  to  anyone  else  at  the  time  you 
made  your  filing? 

A.  No,  I  didn't  make  a  contract  to  sell  it. 

Q.  Of  course,  you  understand  that  when  anyone 
takes  up  a  timber  claim,  he  takes  it  up  with  the  in- 
tention of  selling  it  and  making  some  money  out  of 
it,  when  he  gets  title  to  it? 

A.  That  was  my  intention. 

Q.  And  you  expected  to  apply  the  money  to  your 
own  exclusive  use  and  benefit?        A.  Yes,  sir. 

Q.  And  you  didn't  take  it  up  for  the  purpose  of 
giving  to  anyone  else  the  benefit  of  it? 

A.  No. 

Q.  You  never  had  any  conversation  with  Mr. 
Dwyer  or  Mr.  Kester  or  Mr.  Kettenbach  regarding 
it,  did  you?        A.  Never. 

Q.  You  didn't  take  it  up  for  either  of  those  gentle- 
men?       A.  No,  sir. 
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Q.  And  you  had  no  understanding  or  agreement 
with  them?        A.  Not  a  word.     [473—143] 

Q.  And  you  had  tried  repeatedly  to  sell  this  claim, 
had  you  not,  Mr.  Hansen?        A.  Sir? 

Q.  You  had  tried  repeatedly  to  sell  this  claim,  had 
you  not,  after  you  acquired  title  to  it  ? 

A.  No,  I  never  tried  to  sell  it  myself,  and  I  didn't 
have, — there  was  no  buyer  came  to  me,  for  one  thing. 

Q.  You  had  Mr.  Bobnett  try  to  sell  it  for  you  fre- 
quently ? 

A.  Mr.  Eobnett  w^as  tending  to  it;  I  suppose  he 
w^as  trying  to  sell  it  when  he  had  the  chance. 

Q.  Mr.  Eobnett  had  tried  to  sell  it  to  E.  W. 
Thatcher,  Mrs.  Thatcher,  had  he,  to  whom  you  made 
this  first  deed? 

A.  I  suppose ;  he  sent  me  that  deed. 

Q.  He  had  also  tried  to  sell  it  to  the  Clearwater 
Timber  Company,  and  you  had  made  out  a  deed  in 
favor  of  the  Clearwater  Timber  Company? 

A.  Yes,  I  had  those  changed. 

Q.  And  he  had  tried  to  sell  it  to  William  F.  Ket- 
tenbach,  and  you  made  out  a  deed  to  him  ? 

A.  Yes. 

Q.  Who  did  you  finally  sell  it  to  ? 

A.  That  is  as  near  as  I  come  to  selling  it  yet ;  I  am 
holding  those  deeds. 

Q.  And  you  haven't  actually  conveyed  it  to  any- 
one? 

A.  Well,  I  don't  know;  there  is  a  deed  out  for  the 
Clearwater  Timber  Company.     I  suppose  that  is — 

Q.  You  sold  it  to  the  Clearwater  Timber  Com- 
pany? 
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A.  That  deed  I  never  got  back.  That  is  the  reason 
I  hold  the  last  deed.  I  wouldn't  deliver  this  last 
deed  to  Mr.  Kettenhach  before  I  got  the  other  deed 
back  to  the  Clearwater  Timber  Company. 

Q.  And  you  never  delivered  this  deed  to  William 
F.  Kettenhach?        A.  No. 

Q.  You  had,  before  that,  delivered  a  deed  to  the 
Clearwater  Timber  Company?     [474 — 144] 

A.  I  delivered  it  to  Clarence  Robnett. 

Q.  Do  you  know  what  he  did  w^ith  it? 

A.  No,  I  don't. 

Q.  When  was  it  that  you  got  the  $60.00? 

A.  That  was  when  I  delivered  the  deed  to 
Thatcher,  to  Mrs.  Thatcher. 

Q.  He  gave  you  the  $60.00  then?        A.  Yes. 

Q.  Did  you  get  any  more  money  when  you  deliv- 
ered the  deed  in  favor  of  the  Clearwater  Timber 
Company?        A.  No,  that  was  all  the  money  I  got. 

Q.  Who  was  it  that  gave  you  the  $60.00  ? 

A.  Mr.  Robnett. 

Q.  What  did  he  tell  you  about  it  when  he  gave  it 
to  you? 

A.  He  said  that  was  all  he  could  get  out  of  it. 

Q.  What  else  did  he  tell  you? 

A.  Why,  I  don't  recollect;  he  said  something  about 
there  was  no  sale  for  timber  land,  or — 

Q.  And  it.  wasn't  a  first-class  claim,  was  it? 

A.  Well,  I  couldn't  tell. 

Q.  You  couldn't  say?  You  don't  know  anything 
about  that? 

A.  I  don't  know  anything  about  that. 
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Q.  And  you  never  had  any  negotiations  or  com- 
munication with  anv  officer  of  the  Clearwater  Tim- 
ber  Company,  did  you  ? 

A.  No,  sir,  never  saw  them. 

Q.  You  had  no  prior  agreement,  no  agreement  to 
sell  it  to  the  Clearwater  Company  before  you  made 
your  final  proof  ?        A.  No,  sir. 

Mr.  TANNAHILL.— That  is  all. 

Mr.  GORDON.— That  is  all,  Mr.  Hansen. 

An  adjournment  was  thereupon  taken  until  two 
o'clock  P.  M.     [475—145] 

At  two  o'clock  P.  M.  the  hearing  was  resumed. 

[Testimony  of  William  McMillan,  for  Complainant.} 

WILLIAM  McMillan,  a  witness  called  in  be- 
half of  the  complainant,  being  first  duly  sworn,  testi- 
fied as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  William  McMiUan? 

A.  Yes,  sir. 

Q.  Can  you  speak  a  little  louder? 

A.  Yes,  that  is  my  name. 

Q.  Where  do  you  reside,  Mr.  McMillan? 

A.  I  reside  in  the  Orofino  country — about  eight 
miles  from  Orofino. 

Q.  How  long  have  you  resided  at  Orofino  ? 

A.  I  have  resided  up  there  about  27  years. 

Q.  What  was  your  occupation  in  the  spring  of 
1904? 

A.  I  ranched  a  little,  and  carrying  the  mail. 

Q.  Do  you  remember  taking  up  a  claim  under  the 
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timber  and  stone  act^        A.  Yes. 

Q.  I  show  you  timber  and  stone  lands  sworn  state- 
ment, dated  April  25th,  1904,  signed  by  William  Mc- 
Millan by  his  mark,  and  ask  you  whether  you  remem- 
ber signing  that  paper  in  that  fashion  and  filing  it 
in  the  land  office  on  or  about  the  date  it  bears? 

A.  Yes.  I  didn't  have  no  glasses  that  day  and  I 
couldn't  see  to  write  my  name,  and  I  think  Mr. 
West  signed  them  for  me.     That  is  my  mark. 

Q.  And  the  nonmineral  affidavit  of  the  same  date, 
signed  William  McMillan,  you  signed  that  by  a  mark 
at  the  same  time,  did  you  ? 

A.  Is  there  a  mark  on  that  ? 

Q.  Yes.     [476—146] 

A.  Well,  I  guess  it  was.  I  think  there  was  two 
papers  at  the  same  time. 

Q.  I  show  you  the  testimony  of  William  McMillan 
taken  on  final  proof  July  18th,  1904,  and  the  cross- 
examination  of  William  McMillan  at  the  same  time, 
and  a-sk  you  if  that  is  your  signature  to  both  of  those 
papers?        A.  I  think  it  is. 

Q.  Mr.  McMillan,  who  first  spoke  with  you  about 
taking  up  a  claim  under  the  timber  and  stone  act  ? 

Mr.  TANNAHILL. — We  object  to  any  evidence  in 
relation  to  the  taking  up  of  a  claim  to  be  given  by 
this  witness  in  support  of  bill  388  and  407,  upon  the 
ground  that  it  is  wholly  irrelevant,  incompetent  and 
immaterial,  his  entry  not  being  involved  in  either  of 
these  actions. 

The  SPECIAL  EXAMINER.— Now,  just  read 
^^e  question  to  Mr.  McMillan,  and  Mr.  McMillan  just 
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put  your  chair  up  a  little  and  let  your  foot  go  down 
there,  and  now  speak  just  about  as  loud  as  you  can  to 
the  Reporter  there.  Your  voice  seems  to  be  rather 
low,  and  that  gentleman  there  has  got  to  get  the  tes- 
timony down. 

WITNESS.— Yes.     All  right. 

The  Reporter  thereupon  repeated  the  last  question. 

WITNESS. — It  is  right  for  me  to  answer  the 
question  ? 

Mr.  GORDON.— Yes,  sir. 

A.  Well,  George  Kester. 

Q.  George  H.  Kester?        A.  Yes,  sir. 

Q.  Where  was  that  conversation  had? 

A.  It  was  in  my  cabin — my  house. 

Q.  Well,  what  was  Mr.  Kester 's  business  there  at 
that  time  ? 

A.  Well,  his  business,  he  was  up  in  the  upper 
country  some  way,  and  he  was  well  acquainted  with 
me,  and  he  was  up  in  there  and  it  was  a  nigh  cut 
across  that  way  to  Orofino,  and  he  rode  past  there 
and  called  in  to  see  me.     [477 — 147] 

Q.  When  was  this  conversation  ? 

A.  It  was  in  October,  1904, 1  think. 

Q.  Was  it  before  you  entered  your  claim? 

A.  Yes,  before  I  entered  the  claim. 

Q.  How  long  before  you  entered  your  claim? 

A.  Well,  it  must  have  been  from  October  to  April. 

Q.  Now,  what  did  Mr.  Kester  say? 

A.  Why,  he  asked  me  something  about  whether  I 
had  used  my  right  for  a  timber  claim,  and 
wasn't  I  going  to  take  one,  and  I  told  him  I  hadn't. 
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I  didn't  know  anything  about  timber  claims  at 
that  time.  I  told  him  I  hadn't,  and  told  him 
that  I  didn't  have  money  enough  to  take  one 
without  mortgaging  my  place,  and  I  told  him  I 
wouldn't  do  that,  and  so  he  said  if  I  took  a  notion  to 
take  one  if  I  needed  a  little  money  he  would  help  me 
out,  which  he  did.  I  had  part  of  the  money,  but  I 
didn't  have  enough. 

Q.  Did  you  see  him  again  or  talk  with  him  again 
before  you  filed  on  your  claim  ? 

A.  No,  I  didn't.  I  never  seen  him  till  after  I  had 
filed  on  my  claim. 

Q.  Well,  you  went  to  view  the  land,  did  you  ? 

A.  Yes,  I  went  up  after  that. 

Q.  How  long  after  that  conversation  ? 

A.  Oh,  about  a  week  or  so.  There  w^as  a  little  bad 
weather. 

Q.  Did  anyone  give  you  any  instructions  as  to  what 
you  should  do,  as  to  how  to  get  a  claim  ? 

A.  No,  I  don't  think  they  did. 

Q.  Well,  did  you  know^  whether  or  not  you  had  to 
have  a  locator  go  over  the  land  with  you,  or  was  any- 
thing said  about  that  by  anyone  '^ 

A.  Well,  I  knew  that;  I  knew  that,  according  to 
regulations,  and  I  knew  there  had  been  a  good  many 
locating  at  that  time. 

Q.  And  did  you  arrange  for  someone  to  locate  you 
on  this  land?        A.  Well,  yes,  I  did.     [478—148] 

Q.  Well,  with  whom  did  you  make  the  arrange- 
ments?       A.  I  made  the  arrangements  with  Dwyer. 

Q.  Did  you  know  Dwyer? 
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A.  Why,  not  particularly ;  I  had  seen  him ;  I  heard 
he  was  a  locator. 

Q.  And  in  this  first  conversation  with  Mr.  Kester, 
was  there  anything  further  said  with  reference  to 
taking  up  this  claim  besides  that  he  would  help  you 
out?        A.  No. 

Q.  Or  furnish  you  the  money  ? 

A.  No,  nothing  particular. 

Q.  Well,  was  there  anything  said  about  what  you 
were  to  do  with  the  claim? 

A.  No,  nothing  particular  at  all,  whatever,  that  I 
remember  of. 

Q.  Was  there  anything  said  to  you  about  the  value 
of  the  claim? 

A.  No ;  but  he  told  me  I  would  be  safe  enough  in 
taking  one,  if  I  could  raise  the  money  to  prove  up ; 
it  would  come  in  the  market  pretty  soon.  There 
wasn't  any  timber  claims  hardly  selling  at  that  time. 

Q.  Did  he  tell  you  that  he  would  insure  you  so 
much  money  over  and  above  expenses  ? 

Mr.  TANNAHILL.— We  object  to  that  as  leading. 

WITNESS.— Well,  he  said  I  would  be  safe 
enough ;  that  I  could  make  $100.00  or  $150.00  for  it 
anyhow — safe  enough  to  take  one. 

Mr.  GORDON. — Q.  Now,  how  did  he  express 
that? 

A.  Why,  he  said  that  I  would  be  safe  enough,  you 
know;  something  to  that  effect;  I  couldn't  just  tell 
you  word  for  word  now. 

Q.  Well,  what  was  that  about  the  $100.00  or  the 
$150.00? 
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A.  Well,  that  he  was  pretty  sure  I  could  make  that 
much  out  of  it  above  expenses,  and  I  was  well  satis- 
fied with  that  at  that  time,  if  I  could  make  that  much. 
I  didn't  know  whether  I  could  make  it  or  not.  I  was 
pretty  sure  I  could  make  that,  or  he  wouldn't  have 
told  me  I     [479 — 149]     could  make  that  much. 

Q.  Did  you  know  of  anyone  at  that  time  that  was 
buying  claims? 

A.  No,  I  didn't.  I  knowed  some  of  them  had 
claims  that  couldn't  sell  them. 

Q.  Did  you  have  any  understanding  or  agreement 
with  Mr.  Kettenbach,  or  Mr.  Kester,  w^hen  you  first 
talked  with  him,  as  to  whether  vou  were  to  turn  that 
claim  over  to  him"?        A.  I  did  not. 

Q.  Or  to  anyone  he  told  you  to  1 

A.  I  didn't  have  any  agreement. 

Q.  Did  you  have  an  understanding? 

A.  Well,  no,  I  don't  know  that  I  had  any  under- 
standing. I  understood  that  I  could  turn  it  over  to 
him  if  I  had  a  mind  to,  but  I  could  turn  it  over  to  any- 
body else.     I  wasn't  forced  to  turn  it  over  to  him. 

Q.  Well,  was  it  your  understanding  when  he  made 
the  agreement  with  you  that  he  would  furnish  you 
the  money,  that  you  would  turn  it  over  to  him  ? 

A.  No,  there  was  no  such  agreement  as  that  at  all. 

Q.  What's  that? 

A.  No,  I  didn't  make  any  such  agreement  as  that 
at  all,  whatever. 

Q.  Well,  what  did  you  expect  to  do  with  that  claim 
when  you  took  it  up  ? 

A.  I  expected  to  sell  it  as  soon  as  I  could  and  get 
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what  I  could  out  of  it. 

Q.  And  who  did  you  expect  to  sell  it  to  ? 

A.  Well,  I  expected  to  sell  it  to  whoever  would  buy 
it.  Of  course,  he  told  me  about  it,  and  I  would  give 
him  the  preference. 

Q.  But  that  is  w^hat  you  expected  to  do  when  you 
had  vour  first  talk  w^ith  him  and  when  vou  came  to 
the  conclusion  that  you  would  take  it  up? 
[480—150] 

A.  When  I  had  my  first  talk  with  him  I  didn't 
have  much  idea,  and  I  thought  it  over  for  a  day  or 
two,  and  then  I  thought  I  would. 

Q.  I  asked  you  who  located  you  on  this  timber 
claim.        A.  A  man  by  the  name  of  Bliss. 

Q.  Was  Mr.  Dwyer  with  you  and  go  over  the  claim 
with  you? 

A.  No.  Bliss  was  working  for  him,  and  he  sent 
him  in  his  place. 

Q.  Mr.  Dwyer  introduced  you  to  Mr.  Bliss? 

A.  Yes.  I  seen  him  in  Pierce  City  and  Orofino, 
and  I  knew  him. 

Q.  Then  you  waited  for  six  or  seven  months  after 
you  went  over  the  land  before  you  came  down  to  file  I 

A.  Yes. 

Q.  Who  notified  you  of  the  time  to  come  to  the 
land  office  to  file  ? 

A.  Why,  nobody  notified  me.  I  could  see  that  in 
the  papers  when  the  land  came  into  market. 

Q.  Well,  it  wasn't  open  to  entry,  then,  is  that  cor- 
rect?       A.  No,  it  wasn't  open  to  entry  till  April. 

Q.  And  you  filed  on  this  land  the  day  that  the  land 
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was  open  to  entry,  did  yovi"? 

A.  No;  I  was  two  or  three  days  late  on  it.  I 
wasn't  here  to  the  day. 

Q.  You  wasn  't  here  the  first  day  % 

A.  I  think  it  was  the  first  of  April,  or  the  third 
of  April,  and  I  went  on  up  on  the  5th  or  6th. 

Q.  It  was  the  25th  1        A.  Of  April? 

Q.  Yes. 

A.  Well,  I  was  thinking  it  was  the  first.  I  don't 
remember,  then. 

Q.  Did  you  have  to  stand  in  the  line? 

A.  No,  I  wasn't  in  any  line. 

Q.  Do  you  remember  of  paying  a  filing  fee  in  the 
land  office?     [481—151]         A.  Yes. 

Q.  Do  you  remember  how  much  that  was  ? 

A.  I  can't  remember  very  well — somewhere  about 
$15.00. 

Q.  Do  you  remember  who  prepared  this  swoni 
statement  for  you,  or  the  first  papers  you  filed  in  the 
land  office,  which  you  have  identified  here? 

A.  No,  I  don't  know^  w^hether  I  do  or  not.  I  can't 
remember  now. 

Q.  Do  you  remember  where  you  received  those 
papers  ? 

A.  I  think  it  was — I  think  a  man  named  Cox,  I 
think. 

Q.  A  lawyer? 

A.  Yes.  I  think  it  is  him,  if  I  ain't  mistaken.  It 
is  so  long  ago  I  forget. 

Q'.  Had  Mr.  Cox  done  any  legal  work  for  you  be- 
fore?       A.  No. 
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Q.  Do  you  know  how  you  happened  to  go  to  see 
Mr.  Cox? 

A.  Well,  there  was  lawyers  here  then,  and  about 
that  time  they  were  all  busy,  and  I  went  to  the  one 
that  wasn't  busy. 

Q.  Did  anyone  suggest  your  going  to  Mr.  Cox? 

A.  Yes.  I  don't  recollect  now  who  it  was.  I 
asked  somebody  there  in  the  land  office  where  I  could 
get  them  made  out,  and  they  told  me  where  to  go. 

Q.  Did  you  see  Mr.  George  Kester  the  day  that 
you  made  your  filing  in  the  land  office  ? 

A.  I  think  I  did  after  I  had  filed;  I  didn't  see  him 
before  that. 

Q.  You  saw  him  the  same  day  ? 

A.  I  think  I  saw  him  the  same  day. 

Q.  And  did  you  talk  about  this  claim  then? 

A.  I  don 't  recollect  whether  I  did  or  not. 

Q.  Did  you  have  any  further  conversation  about 
getting  the  money  to  make  proof  and  purchase  the 
land?        A.  No,  I  didn't. 

Q.  Then  several  months  after  that  you  went  to  the 
land  office  [482 — 152]  again,  to  make  your  final 
proof?        A.  Yes. 

Q.  Do  you  remember  whether  or  not  you  saw  Mr. 
Kester  then,  before  you  made  your  final  proof? 

A.  Yes,  I  seen  him. 

Q.  Where  did  you  see  him  ? 

A.  I  seen  him  at  the  bank  where  he  worked  at  the 
time. 

Q.  Right  in  the  bank?        A.  Yes. 

Q.  And  what  was  your  conversation  with  him  then 
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relative  to  this  claim  ? 

A.  Why,  nothing  more  than  I  told  him,  T  says  to 
him  I  had  taken  a  claim  and  I  haven't  got  money 
enough,  and  he  says,  ^^I  will  help  you  out,"  and  he 
wanted  to  know  how  much  it  was,  and  I  told  him  how 
much  I  wanted.  In  fact,  he  told  me  when  I  first  seen 
him  that  he  would  help  me  out,  and  he  didn't  go  back 
on  his  word. 

Q.  Now,  do  you  know  how  much  you  got  on  that 
occasion?        A.  I  don't  recollect  now. 

Q.  Do  you  remember  approximately  how  much  it 
was? 

A.  I  think  I  got  about  $300.00,  something  like  that. 
I  had  something  over  $100.00  of  my  own.  It  took 
$400.00  to  prove  up  on,  and  I  had  something  over 
$100.00. 

Q.  Was  that  the  same  day  that  you  made  your 
proof?        A.  Which? 

Q.  That  you  got  the  money  from  Mr.  Kester? 

A.  Yes.  I  came  in  on  the  train  and  proved  up  the 
same  day, 

Q.  And  did  you  give  Mr.  Kester  a  note  ? 

A.  I  did  not.    He  didn't  ask  for  any. 

Q.  You  say  you  didn't,  and  he  didn't  ask  for  one? 

A.  No. 

Q.  And  you  didn't  pay  him  any  interest? 

A.  No.     [483—153] 

Q.  And  was  there  any  arrangement  or  agreement 
as  to  when  you  should  repay  him  the  money  you  got 
from  him? 

A.  No.     Well,  I  don't  know;  when  I  sold  him  the 
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timber  claim  I  would  pay  him  the  money. 

Q.  Was  anything  said  between  you  and  Mr.  Kester 
at  that  time  as  to  where  you  should  say  you  received 
the  money  with  which  to  purchase  that  claim,  when 
that  question  would  be  asked  in  the  land  office? 

A.  I  don't  think  there  was.  I  don't  think  he  said 
anything,  no. 

Q.  You  remember  going  to  the  land  office  and  being 
asked  some  questions  when  you  made  your  final 
proof,  don't  you?        A.  Yes. 

Q.  Do  you  remember  this  question  being  asked  you 
on  cross-examination  when  you  made  your  proof: 
' '  Question  No.  16.  Did  you  pay  out  of  your  own  in- 
dividual funds  all  the  expenses  in  connection  with 
making  this  filing,  and  do  you  expect  to  pay  for  the 
land  with  your  own  money,"  and  that  you  answered 
i^Yes"? 

Mr.  TANNAHILL. — The  defendants  severally  ob- 
ject to  the  question,  and  object  to  any  and  all  evi- 
dence in  relation  to  the  final  proof,  upon  the  ground 
that  it  is  irrelevant,  incompetent  and  immaterial. 

WITNESS.— Yes.     What  did  I  answer? 

Mr.  GORDON. — You  answered  '*Yes"  here,  and 
I  asked  you  if  you  made  it,  and  you  answered  yes. 

A.  Well,  give  me  the  question  again. 

The  SPECIAL  EXAMINER.— Well,  let  the  sten- 
ographer read  the  question  over. 

The  stenographer  thereupon  repeated  the  said 
question  and  the  answer  thereto. 

WITNESS. — I  answered  that  yes.  I  considered 
that  my  own  mone3^ 
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Mr.  GORDON.— Q.  The  next  question,  No.  17. 
**  Where  did  you  get  the  money  with  which  to  pay  for 
this  land,  and  how  long  have  you  had  the  same  in 
your  actual  possession?''  and  the  answer  is:  *' Saved 
it  from  my  earnings.  [484 — 154]  Six  months." 
Do  you  remember  that  question  being  asked  you,  and 
that  answer  being  made  by  you  ? 

A.  Yes.  Well,  I  had  saved  part  of  it  from  my 
earnings,  and  the  rest  was  my  earnings,  too.  I 
earned  that  money  right  at  that  timber  claim. 

Q.  And  that  you  had  had  the  same  in  your  actual 
possession  for  six  months  ? 

A.  Well,  I  didn't  have  the  whole  of  it  in  my  pos- 
session six  months — not  all  of  it — I  had  part  of  it. 
I  don't  think  they  asked  me  that  question. 

Q.  Now,  how  long  after  you  made  that  proof  did 
you  sell  this  land?        A.  Two  years. 

Q.  And  who  did  you  negotiate  with  for  the  sale  of 
it  ?        A.  I  sold  it  to  Dwyer. 

Q.  William  Dwyer?        A.  Yes. 

Q.  Now,  who  did  you  have  the  negotiations  with, 
though?        A.  What  do  you  mean  by  that? 

Q'.  Who  did  you  talk  with  about  selling  it  ? 

A.  I  talked  with  Dwyer.  The  way  I  understood 
he  was  doing  business  with  Kester,  because  I  seen 
Kester,  and  Kester  told  me  whatever  business  I  done 
with  Dwyer  was  all  right  with  him  and  the  money. 
Of  course,  he  would  have  to  get  that  money  back 
when  I  sold  the  claim. 

Q.  Before  selling  to  Dwyer,  though,  you  went  to 
see  Mr.  Kester  about  it,  is  that  right? 
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A.  Yes,  I  seen  him,  yes. 

Q.  And  what  did  you  say  to  Mr.  Kester  about  the 
claim  at  that  time  ? 

A.  I  don't  remember  what  I  said.  I  don't  re- 
member. 

Q.  Well,  did  you  ask  him  whether  or  not  you  could 
sell  it  to  Dwyer,  or  anybody  else?     [485 — 155] 

A.  Oh,  yes,  I  understood  that,  but  I  could  sell  it 
to  him;  yes. 

Q.  Well,  what  did  you  say  to  Kester  about  that  ? 

A.  Well,  I  asked  Kester  if  it  was  all  right,  and  he 
said  yes. 

Q.  And  do  you  remember  how  much  Mr.  Dwyer 
paid  you  for  that  claim  ? 

A.  I  don't  just  recollect  now.  The  whole  thing 
was  counted  up,  what  it  cost  me,  and  he  gave  me  so 
much  over. 

Q.  How  much  did  he  give  you  ? 

A.  He  gave  me  $200.00. 

Q.  Is  that  all  you  got  ? 

A.  I  got  all  my  expenses  and  money  to  pay  for 
proving  up  and  everything. 

Q.  Now,  let  me  see.  Did  Mr.  Dwyer  advance  you 
any  money  %        A.  At  that  time  ? 

Q.  Yes?        A.  No. 

Q.  And  had  you  borrowed  any  money  from  Mr. 
Dwyer?        A.  No. 

Q.  And  you  sold  to  Mr.  Dwyer,  and  how  much  did 
he  give  you? 

A.  I  told  you  I  don't  remember  how  much  it  came 
to. 
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Q.  No — but  how  much  actual  money  did  you  get 
out  of  it? 

A.  $200.00,  I  think,  besides  my  expenses. 

Q.  $200.00?  I  thought  you  said  $20.00,  is  the  rea- 
son I  asked  you  that. 

A.  No,  sir.     I  said  $200.00. 

Q.  Now,  out  of  that  $200.00  did  you  have  any 
further  expenses  to  meet?        A.  No,  I  didn't. 

Q.  How  did  Mr.  Dwyer  pay  you  that  $200.00? 

A.  He  gave  me  a  check. 

Q.  And  was  it  his  own  check  or  somebody  else's 
check?        A.  I  couldn't  say.     [486—156] 

Q.  Well,  I  mean  was  it  signed  by  Mr.  Dwyer,  or 
was  it  signed  by  somebody  else  ? 

A.  I  think  it  was  signed  by  him.  I  think  it  was, 
if  I  ain't  mistaken.  He  gave  me  a  check,  and  I  went 
in  the  bank  and  drawed  the  money. 

Q.  Two  hundred  dollars? 

A.  I  drawed  more  than  that.  I  drawed  money 
enough  to  pay  for  the  proving  up  and  everything.  I 
drawed  $700.00  or  $800.00,  anyhow. 

Q.  And  to  whom  did  you  pay  the  money  you  had 
gotten  from  Kester?        A.  I  paid  Dwyer. 

Q.  You  paid  it  to  Dwyer?        A.  Yes,  sir. 

Q.  And  did  you  pay  a  location  fee  ? 

A.  Well,  that  was  counted  in  with  the  expenses. 

Q.  And  did  you  pay  that  also  to  Dwyer  ? 

A.  Yes,  of  course.  I  done  the  business — the 
money  business — with  Dwyer. 

Q.  You  mean  the  settling? 

A.  Yes,  settling  up.     I  settled  up  with  Dwyer. 
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Q.  And  after  it  was  all  settled  up  how  much  did 
you  have  ? 

A.  Well,  I  couldn't  tell  how  much  I  had.  I  had 
$200.00.  I  don't  know^  w^hether  I  spent  any  that  day 
or  not. 

Q.  Well,  I  mean  was  the  $200.00  clear? 

A.  Yes,  the  $200.00  was  clear  of  all  expenses. 
That  was  more  than  I  expected  to  get. 

Q.  Did  you  understand  who  the  grantee  was  in  the 
deed  that  you  made  at  the  instance — ^^vhen  you  made 
the  deed  that  Mr.  Dwyer  w^as  talking  with  you  about  ? 

A.  Yes. 

Q.  Who?        A.  Kittie  E.  Dwyer. 

Q.  And  did  you  understand  who  Mr.  Dwyer  was 
purchasing  it  for  ?     [487 — 157] 

A.  No,  I  didn't  understand  that  altogether  right. 
In  fact,  I  didn't  care.  I  was  looking  out  for  my- 
self ;  I  wasn't  looking  out  for  his  business ;  it  was  the 
money  side  I  was  looking  after.  You  know  that  is 
six  years  ago,  and  I  forget  a  good  many  of  these 
things. 

Q.  After  you  talked  with  Mr.  Kester  the  first  time 
did  you  endeavor  to  interest  any  other  people  in  tak- 
ing up  a  timber  claim? 

A.  I  didn't  try  to  interest  any.  I  had  a  neighbor 
right  handy  by,  and  I  told  him  I  thought  he  ought 
to  take  one  up  if  he  could  raise  the  money  to,  and  he 
could  make  a  little  money,  too. 

Q.  Did  you  tell  them  where  they  could  get  the 
money  to  make  the  proof? 

A.  No.     I  told  them  they  could  probably  make 
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$100,001  or  $200.00  if   they  could   get   the  money  to 

prove  up  on  it. 

Q.  Did  you  tell  them  of  the  conversation  you  had 
with  Mr.  Kester?        A.  No,  I  didn't. 

Q.  You  didn't  mention  his  name"? 

A.  Well,  I  might  have  mentioned  his  name,  know- 
ing he  was  up  there,  but  I  didn't  tell  them  anything 
about  the  conversation  I  had  with  him  about  the  tim- 
ber claim. 

Q.  And  who  were  these  neighbors  of  yours  which 
you  spoke  of?        A.  Ben.  Rowland  and  wife. 

Q.  Mr.  McMillan,  would  you  have  sold  this  claim 
to  anybody  but  Mr.  Kester,  or  someone  that  Mr. 
Kester  agreed  that  you  could  sell  it  to,  for  the  same 
price  that  you  sold  it  %        A.  I  don't  believe  I  would. 

Q.  Did  you  feel  under  obligations  to  Mr.  Kester 
to  let  him  have  that  timber  claim? 

A.  Not  any  obligations;  I  felt  I  would  give  him 
the  preference. 

Q.  Well,  did  Mr.  Kester  tell  you  when  you  first 
saw  him  that  he  was  going  to  buy  timber  claims,  or 
was  interested  in  getting  timber  claims  ? 

A.  No,  he  didn't.     [488—158] 

Q.  Well,  what  made  you  think  that  he  should  have 
the  first  call  for  that  claim? 

A.  Well,  I  understood  after  that  that  he  was  buy- 
ing timber  claims,  by  others. 

Mr.  GORDON. — I  will  state  to  coimsel  that  I  have 
not  the  deed  that  was  made  by  Mr.  McMillan,  and  I 
assume  that  there  will  be  no  objection  to  stipulating 
that  we  can  get  either  an  abstract  of  it  or  a  certified 
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copy,  and  putting  it  in  the  record  at  that  time  ? 

Mr.  TANNAHILL.— No,  we  will  have  no  objec- 
tions to  that. 

Mr.  GOEDON. — We  offer  in  evidence  the  timber 
and  slone  lands  sworn  statement  of  William  Mc- 
Millan, dated  April  25th,  1904,  the  Nonmineral  Affi- 
davit of  William  McMillan,  of  the  same  date,  the 
notice  for  publication  of  William  McMillan,  of  the 
same  date,  the  testimony  of  William  McMillan  given 
on  final  proof,  and  the  cross-examination  of  Mr.  Mc- 
Millan at  the  same  time,  dated  July  18th,  1904,  the 
testimony  of  witnesses  on  final  proof,  the  Receiver's 
Receipt  and  the  Register's  Certificate,  dated  July 
18th,  1904,  a  certified  copy  of  the  patent,  dated  De- 
cember 31st,  1904,  issued  to  William  McMillan;  all 
of  said  papers  relating  to  the  entry  of  William  Mc- 
Millan of  the  southeast  quarter  of  section  21,  town- 
ship 39  north,  of  range  5  east,  Boise  meridian. 

Mr.  TANNAHILL.— The  defendants  object  to  all 
of  the  documents  offered  in  evidence  in  so  far  as 
they  relate  to  case  No.  388  and  407,  upon  the  ground 
that  the  entry  is  not  involved  in  these  two  cases,  and 
they  are  irrelevant  and  immaterial.  And  the  de- 
fendants respectively  object  to  that  portion  of  the 
documents  relating  to  the  final  proof,  and  especially 
designated  as  the  proof  of  publication,  the  testi- 
mony of  Edwin  Bliss,  the  cross-examination  of 
Edwin  Bliss,  the  testimony  of  William  Dwyer,  the 
cross-examination  of  William  Dwyer,  the  testimony 
of  claimant,  William  McMillan,  and  the  cross-exami- 
nation  of  claimant,   William  McMillan;   upon   the 
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ground   that   they   are   irrelevant   and   immaterial. 
The  defendants  respectively  waive  any  further  iden- 
tification of  the  documents.     [489 — 159] 

Said  documents  were  thereupon  marked  by  the 
Reporter  as  Exhibits  7,  7A,  7B,  7C,  7D,  7E,  7P,  7G, 
7H,  71,  7J,  7K,  7L,  7M,  and  7N. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  McMillan,  how  long  was  it  after  you  got 
youi"  patent  before  you  sold  the  land  to  Mrs.  Dwyer? 

A.  I  sold  the  land  before  I  got  my  patent. 

Q.  Before  you  got  your  patent?        A.  Yes,  sir. 

Q.  And  how  long  was  it  after  you  made  your  final 
proof  ?        A.  Nearly  two  years,  I  think. 

Q.  Had  you  made  an  effort  to  sell  your  land  to 
anyone  else  during  that  time? 

A.  No — there  was  no  buyers.  Nobody  offered  to 
buy  it  from  me. 

Q.  How  much  of  your  own  money  did  you  use  in 
paying  for  the  land?        A.  Eh? 

Q.  How  much  of  your  own  money  did  you  use  in 
paying  for  the  land  ? 

A.  I  couldn't  tell  you  right  now.  It  is  quite  a 
while  ago.     I  couldn't  tell  you. 

Q.  About  how  much  of  your  own  money  did  you 
have  ?        A.  Why,  $100.00  or  more,  I  guess. 

Q.  And  the  balance  of  the  money  you  borrowed 
from  Mr.  Kester  ? 

A.  Yes.  I  don't  know  whether  I  borrowed  it  or 
not,  but  he  let  me  have  it. 

Q.  And  you  told  him  you   would  pay  him  back 
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when  you  sold  your  claim?        A.  Yes,  sir. 

Q.  You  and  Mr.  Kester  were  good  friends,  were 
you  ?        A.  Yes ;  I  was  well  acquainted  with  him. 

Q.  You  were  well  acquainted  with  him? 

A.  I  expect  he  wouldn't  give  anybody  else  the  same 
chance.     He  knew  me  for  a  long  time.     [490 — 160] 

Q.  I  believe  you  said  you  had  no  contract  or  agree- 
ment to  sell  this  land  to  anyone  at  the  time  you  made 
or  filed  your  sworn  statement.         A.  No,  sir. 

Q.  You  had  no  contract  or  agreement  at  the  time 
you  made  your  final  proof?        A.  No. 

Q.  Then  your  affidavit  that  you  filed  at  the  time 
you  filed  upon  the  land,  stating  that  ^^I  have  made 
no  other  application  under  said  acts;  that  I  do  not 
apply  to  purchase  the  land  above  described  on  specu- 
lation, but  in  good  faith  to  appropriate  if  to  my  own 
exclusive  use  and  benefit,  and  that  I  have  not  di- 
rectly or  indirectly  made  any  agreement  or  contract, 
or  in  any  way  or  manner,  with  any  person  or  per- 
sons whomsoever,  by  which  the  title  I  may  acquire 
from  the  Government  of  the  United  States  may  inure 
in  whole  or  in  part  to  the  benefit  of  any  person  ex- 
cept myself,"  that  statement  was  true,  was  it? 

A.  Yes,  sir,  that  is  true.  I  helped  nobody  but  my- 
self, and  what  money  I  got  was  for  my  own  benefit. 

Q.  And  that  is  true  now  ? 

A.  Yes.  I  wasn't  doing  it  for  anybody  else  only 
myself. 

Q.  And  the  only  obligations  you  felt  under  to  Mr. 
Kester  was  to  give  him  the  preference  right  of  pur- 
chasing? 


vs.  William  F.  Kettenbach  et  al.  551 

(Testimon}^  of  William  McMillan.) 

A.  Yes.     I  thought  I  had  a  right  to  do  that. 

Q.  Sure— and  you  didn't  feel  that  he  was  under 
any  obligations  to  purchase  it  from  you? 

A.  No,  he  didn't.  Well,  he  didn't  purchase  from 
me — well,  he  did,  really. 

Mr.  GORDON. — Q.  Did  you  ever  make  any  other 
deed  to  this  land  to  anybody  *? 

A.  No,  sir.     [491—161] 

[Testimony  of  Charles  Carey,  for  Complainant.] 

CHARLES  CAREY,  a  witness  called  in  behalf  of 
the  complainant,  being  first  duly  sworn,  testified  as 
follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Charles  Carey?        A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Carey? 

A.  Pierce,  Idaho. 

Q.  Where  did  you  reside  in  August,  1904? 

A.  I  was  in  Lewiston  at  that  time. 

Q.  What  was  your  occupation  ? 

A.  I  had  a  shooting-gallery  and  a  cigar-store,  etc. 

Q.  What  had  been  your  occupation  just  prior  to 
that  time,  or  business  ? 

A.  I  am  a  jeweler  by  trade. 

Q.  Well,  were  you  in  the  jewelry  business,  or  in 
the  butcher  business  ? 

A.  I  went  to  work  for  Mr.  Shaeffer  in  the  winter 
time,  I  think,  of  1904. 

Q.  And  was  that  in  the  butcher  business  ? 

A.  Yes,  sir. 
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Q.  Who  spoke  to  you  about  taking  up  a  timber 
claim  ? 

A.  Why,  I  wanted  to  get  a  claim,  and  I  had  Mr. 
Scotty  look  out  for  a  claim  for  me. 

Q.  Now,  what  did  Mr.  Scotty  say  to  you  when  he 
first  talked  to  you  about  it  ? 

Mr.  TANNAHILL.— If  the  Court  please,  we  de- 
sire to  object  to  all  the  evidence  of  the  witness  in 
relation  to  any  claims,  upon  the  ground  that  the 
claim  filed  upon  and  to  which  the  witness  acquired 
title  is  not  involved  in  the  suit  in  any  of  the  actions 
pending,  and  the  evidence  is  irrelevant,  incompetent 
and  immaterial. 

The  last  question  was  thereupon  repeated  by  the 
Reporter.     [492—162] 

WITNESS.— Well,  I  had  asked  him  to  hunt  me  up 
some  parties  that  could  locate  me,  and  he  said  he 
would  see  what  he  could  do,  and  it  ran  along  a  long 
time,  and  I  saw  him  at  different  times.  Scotty 
worked  for  me  part  of  the  time,  and  I  met  him  up 
in  the  woods  one  day,  up  near  this  timber,  and  I 
again  asked  him  if  he  was  going  to  be  able  to  find 
anything,  and  he  said  he  thought  he  could;  and  then 
that  fall  sometime  he  came  to  me  one  day  and  said 
he  knew  where  I  could  get  a  claim. 

Q.  Is  that  the  way  of  it,  or  did  Mr.  Scotty  come 
to  you  and  ask  you  to  take  up  a  claim,  and  told  you 
there  would  be  $150.00  in  it  to  you? 

Mr.  TANNAHILL.— We  object  to  that  as  irrel- 
evant, incompetent  and  immaterial,  and  cross-ex- 
amination of  his  own  witness,  and  improper. 
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Mr.  GORDON. — Answer  the  question. 

A.  He  came  down  there  and  said  he  knew  where 
he  could  get  me  a  claim;  he  said  he  thought  I  would 
be  able  to  get  $150.00  out  of  it. 

Q.  And  did  you  know  Mr.  Dwyer  at  that  time  ? 

A.  No,  sir. 

Q.  And  how  long  after  that  did  you  meet  Mr. 
Dwyer  ? 

A.  Why,  I  believe  it  was  the  same  afternoon — the 
same  day. 

Q.  Well,  did  Mr.  Scott  take  you  around  to  see  Mr. 
Dwyer?        A.  I  think  he  walked  up  with  me. 

Q.  Now,  what  did  he  say  when  he  presented  you 
to  Mr.  Dwyer  ? 

A.  He  introduced  me  to  him  and  said  that  Charlie 
was  a  good  boy,  or  Mr.  Carey  is  a  good  boy,  or  some- 
thing like  that,  and  told  him  what  I  wanted,  that  I 
wanted  a  claim,  and  I  don't  recollect  every  little 
word,  but  that  was  the  substance  of  it,  and  Mr. 
Dwyer  told  me  he  thought  "he  could  locate  me — in 
fact,  he  could  locate  me,  and  he  said  he  didn't  think 
the  way  the  timber  was  that  there  would  be  over 
$125.00  in  it. 

Q.  He  told  you  what  ? 

A.  That  it  wouldn't  be  over  $125.00  that  I  would 
be  able  to  sell  it  for. 

Q.  Did  Mr.  Scott  tell  Mr.  Dwyer  when  he  intro- 
duced you  to  him  [493 — 163]  that  you  were  a 
good  boy,  or  that  you  were  all  right  ? 

A.  He  said,  *'He  is  a  good  boy;  he  is  an  all  right 
fellow,"  and  told  how  long  he  had  known  me,  and 
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dfflerent  things. 

Q.  And  when  you  were  introduced  to  Mr.  Dwyer, 
what  else  did  he  say  at  that  time  about  taking  up  a 
timber  claim  ? 

A.  He  said  I  wanted  to  take  up  a  timber  claim. 

Q.  Well,  what  did  Dwyer  say? 

A.  Oh,  Mr.  Dwyer?  He  told  me  that  he  could 
locate  me,  and  he  said  the  least  said  about  it  would 
be  the  better;  I  had  better  keep  it  to  myself. 

Q.  Was  there  any  arrangement  then  about  where 
you  were  to  get  the  money  to  pay  for  this  land? 

A.  No;  I  never  said  anything  to  Dwyer  about 
money. 

Q.  Had  you  said  anything  to  Mr.  Scott  about  the 
money  ? 

A.  Scotty  knew  I  would  have  to  have  the  money. 

Q.  Well,  you  knew  you  would  have  to  have  the 
money,  too,  didn't  you? 

A.  I  knew  I  would  have  to  have  some. 

Q.  Did  Mr.  Scott  tell  you  where  you  could  get  the 
money  ? 

A.  He  said  he  thought  Mr.  Dwyer  could  get  it  for 

me. 

Q.  Did  Mr.  Dwyer  take  you  to  this  timber  claim? 

A.  No,  sir. 

Q.  Are  you  a  timber  locator  ? 

A.  Why,  I  have  done  a  little  of  it  since  that  time. 
At  that  time  I  didn't  know  anything  about  timber 
at  all.  1  have  been  up  there  in  the  timber  quite  a 
little  now. 

Q.  How  did  you  know  the  claim  you  had  in  mind 
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to  locate  upon  was  the  same  claim  yon  had  seen  on 

a  fishing  trip  ? 

A.  Well,  we  were  there  ten  days,  and  he  was 
around  this  country  and  section,  and  I  was  pretty 
sure  I  had  been  on  the  claim. 

Q.  I  understood  you  to  say  you  knew  nothing 
about  the  locating  business  at  that  time^  [494 — 
164] 

A.  No,  not  to  go  out  and  make  a  business  of  locat- 
ing. I  wasn't  advertising  to  locate  people,  or  a 
regular  locator  at  that  time.  In  fact,  I  am  not  now. 
But  then  I  mean  to  say  that  I  know  a  great  deal  more 
about  the  country  than  I  did  then. 

Q.  Could  you  at  that  time  take  a  plat  and  read  the 
descriptions,  or  run  out  the  quarter  sections? 

A.  Yes,  sir. 

Q.  And  tell  from  that  what  section  of  the  country 
it  was  in,  and  whether  you  had  been  over  it  ? 

A.  Yes,  sir;  and  there  were  parties  with  me  that 
were  very  familiar — had  homesteads  right  near 
there. 

Q.  Did  you  have  any  arrangement  with  Mr.  Dwyer 
to  pay  him  a  locating  fee  ? 

A.  I  don't  know  that  there  was  anything  said  at 
that  time ;  I  believe  not. 

Q.  Well,  let  me  ask  you,  if  you  knew  where  this 
claim  was  and  you  had  been  over  it  why  you  needed 
a  locator,  if  you  wanted  to  file  on  it? 

A.  The  claim  was — as  I  understood  it,  he  held — 
Well,  I  didn't  know  the  claim;  no;  I  will  take  that 
back;  I  didn't  know  where  the  claim  was,  of  course. 
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He  says,  ^^You  have  been  over  there  in  that  terri- 
tory." 

Q.  Now,  go  on  and  tell  what  it  was  that  Mr.  Dwyer 
held^        A.  He  had  a  relinquishment,  I  suppose. 

Q.  Well,  did  you  suppose,  or  didn't  you  know  it? 

A.  Well,  I  didn't  know  it,  not  until  I  came  to  file. 

Q.  And  then  he  turned  the  relinquishment  over  to 
you?        A.  Yes,  sir. 

Q.  And  did  you  pay  anything  for  the  relinquish- 
ment?       A.  No,  I  didn't. 

Q.  Were  you  asked  to  pay  anything  for  the  re- 
linquishment?       A.  No,  sir.     [495 — 165] 

Q.  And  then  you  went  to  the  land  office  and  filed 
your  original  papers,  or  your  application? 

A.  Yes,  sir. 

Q.  I  show  you  timber  and  stone  lands  sworn  state- 
ment signed  by  Charles  Carey,  dated  August  23d, 
1904,  and  ask  you  if  you  signed  that  paper  and  filed 
it  in  the  land  office  the  date  it  beai'S? 

A.  That  is  my  signature  all  right. 

Q.  I  show  you  the  testimony  given  by  Charles 
Carey  on  final  proof,  dated  November  18th,  1904, 
and  ask  you  if  that  is  your  signature  to  that? 

A.  Yes,  sir. 

Q.  I  show  you  the  cross-examination  of  Cliarles 
Carey,  taken  at  the  same  time,  and  ask  you  if  that 
is  your  signature  to  that?        A.  Yes,  sir. 

Q.  Who  prepared  that  sworn  statement  for  you  ? 

A.  The  first  one? 

Q.  Yes,  sir. 

A.  The  first  one,  I  think,  Mr.  Dwyer  made  out. 
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Q.  Did  Mr.  Dwyer  take  you,  immediately  after 
you  were  introduced  to  him  by  Mr.  Scott,  and  pre- 
pare that  paper  for  you? 

A.  No ;  it  was  the  next  day,  or  within  a  day  or  two 
after. 

Q.  Do  you  know  where  that  paper  was  prepared? 

A.  It  was  in  a  room  there  right  away  from  the 
land  office. 

Q.  Do  you  remember  whose  office  it  was"? 

A.  No,  I  don't  know  only  from  hearsay  after- 
wards. 

Qi.  Well,  was  it  in  the  office  occupied  by  Mr.  I.  N. 
Smith,  the  lawyer? 

A.  I  have  understood  that  since. 

Q.  You  don't  know  of  your  ow^n  knowledge? 

A.  I  don't  know. 

Q.  Then  you  took  that  sworn  statement  and  went 
to  the  land  office?     [496—166]         A.  Yes,  sir. 

Q.  Did  Mr.  Dwyer  go  with  you?        A.  No,  sir. 

Q.  Do  you  remember  how^  much  you  paid  in  the 
land  office  when  you  filed  your  sworn  statement? 

A.  No,  I  don't  remember  exactly. 

Q.  Do  you  remember  how  much  it  was? 

A.  No.     It  was  no  great  sum,  but  I  couldn't  say. 

Q.  Where  did  you  get  the  money  that  you  paid  in 
the  land  office?        A.  Dwyer  gave  it  to  me. 

Q.  Who?        A.  Mr.  Dwyer. 

Q.  Did  you  suggest  the  final  proof  witnesses,  or 
did  Mr.  Dwyer  sviggest  them  ? 

A.  A  few  days  before  we  proved  up  I  asked  him 
what  there  was  about  it,  something  like  that,  and 
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in  a  few  clays  I  told  Mm  my  time  was  up  on  the 

notice — the  18th,  rather — called  his  attention  to  it, 

and  at  that  time  he  asked  me  if  I  would  have  the 

monev. 

Q.  Is  that  the  first  time  he  had  said  anything  to 
you  about  the  money  ?  A.  That  is  the  first  time. 

Q.  Well,  when  you  started  this  entry,  did  I  under- 
stand that  you  didn't  have  even  the  money  to  file 
your  original  papers  in  the  land  office  ? 

A.  Oh,  I  had  the  money. 

Q.  Sir  ?        A.  I  had  money  enough  to  do  that. 

Q.  Well,  why  was  it  you  got  it  from  Mr.  Dwyer, 
then  ? 

A.  Well,  I  had  understood  from  Mr.  Scotty  that 
he  would  furnish  me  the  money. 

Q.  Furnish  you  all  the  money  you  needed? 

A.  Yes,  sir.     [497—167] 

Q.  And  did  you  have  to  ask  Dwyer  for  it,  or  did 
he  hand  it  to  you? 

A.  No;  he  just  handed  it  to  me. 

Q.  You  didn't  tell  Dwyer  that  you  didn't  have 
the  money?        A.  No ;  there  was  no  questions  asked. 

Q.  And  then  I  understand  you  to  say  you  went  to 
Mr.  Dwyer  when  it  came  time  to  make  the  proof, 
and  suggested  that  you  needed  the  money? 

A.  A  few  days  before  I  said  it  would  soon  be  time 
to  prove  up,  and  he  said,  ^^When  is  it,  Charlie?"  and 
I  says,  *'It  is  the  18th,"  and  he  says,  ^^Have  you 
got  money  enough?"  and  1  told  him  no. 

Q.  And  what  did  he  say  then? 

A.  I  don't  remember  the  words  he  might  have 
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said.     I  know  I  got  money  from  him. 

Q.  Now,  did  you  get  the  money  the  day  you  made 
the  proof,  or  how  long  before  ? 

A.  It  was  the  day  before,  I  think. 

Q.  And  what  did  you  do  with  the  money? 

A.  I  deposited  it  in  the  Lewiston  Trust  Company. 

Q.  Is  it  the  Lewiston  Bank,  or  the  Idaho  Trust? 

A.  The  Idaho  Trust,  I  guess  it  is. 

Q.  How  much  money  did  he  give  you? 

A.  $400.00. 

Q.  And  when  you  deposited  it  in  the  Idaho  Trust 
Company,  did  you  just  open  an  account ;  or  did  you 
get  a  certificate  of  deposit  ? 

A.  I  got  a  certificate  of  deposit. 

Q.  Why  did  you  do  that? 

A.  Why,  he  suggested  that.  I  don't  remember. 
I  went  in  there  and  deposited  it  and  took  a  certificate 
of  deposit. 

Q.  And  was  there  any  reason  stated  by  Mr.  Dwyer 
why  you  should  get  a  certificate  of  deposit? 

A.  It  seems  to  me  that  he  said  it  would  be  handier 
for  me  to     [498—168]     take  to  the  land  office. 

Q.  Did  you  take  it  to  the  land  office  ? 

A.  Yes,  and  they  refused  to  take  checks;  they 
wanted  the  currency. 

Q.  Do  you  remember  whether  or  not  Mr.  Dwyer 
told  you  that  it  would  look  better  if  you  deposited 
the  money  and  went  there  ? 

A.  Yes,  he  said  something  like  that ;  that  it  would 
look  better. 

Q.  Now,  when  you  got  the  money  from  Mr.  Dwyer 
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was  there  anything  said  by  him  as  to  the  questions 

that  would  be  asked  at  the  land  office? 

Mr.  TANNAHILL.— We  object  to  that  as  irrele- 
vant, incompetent    and   immaterial,  relating  to  the 
final  proof  and  not  to  the  sworn  statement. 
•  Mr.  GORDON. — Answer,  please. 

A.  I  don't  know  at  that  time  whether  there  was 
or  not;  there  was  one  time  before.  I  had  seen  the 
papers  there,  or  something  about  it,  I  don't  just  re- 
call now ;  but  I  knew  there  was  questions  there  that 
didn't  look  just  right,  and  I  called  his  attention  to 
it,  and  I  just  forget  now — 

Q.  Do  you  remember  whether  you  had  any  discus- 
sion with  him  about  certain  parts  of  your  sworn 
statement — the  first  paper  you  filed  ? 

A.  The  first  paper  ? 

Q.  Yes. 

A.  That  would  be  the  one  there  in  the  office.  I 
don't  remember  about  that;  I  don't  believe  I  did;  I 
think  that  was  filled  right  out. 

<3^.  But  do  you  remember  that  your  sworn  state- 
ment contained  this  clause,  to  which  you  were  sworn : 
**That  I  do  not  apply  to  purchase  the  land  above  de- 
scribed on  speculation,  but  in  good  faith  to  appro- 
priate it  to  my  own  exclusive  use  and  benefit,  and 
that  I  have  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  or  in  any  way  or  manner,  with 
any  person  or  persons  whomsoever,  by  which  the 
title  I  may  acquire  from  the  Government  of  the 
United  States  may  inure  in  whole  or  in  part  for  the 
benefit  of  any  person  except  myself"?    Do  you  re- 
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member  whether  or  not  before  you  signed  and  swore 
to  that  paper  that  you  discussed  the  [499 — 169] 
propriety  of  taking  that  oath,  with  Mr.  Dwyer? 

A.  I  couldn't  say  whether  it  was  the  first  paper 
or  the  second  one.     This  is  the — excuse  me. 

Q.  I  am  speaking  of  the  first  pai)€r  now. 

A.  The  first  paper? 

Q.  Yes. 

A.  I  can't  remember  on  that  first  paper,  whether 
it  was  the  first  or  second  one.  We  discussed  that 
question,  but  whether  it  was  on  the  first  or  second 
one  I  don 't  know. 

Q.  What  did  Mr.  Dwyer  say  about  that? 

A.  He  says,  ^*You  are  taking  it  up  for  your  own 
benefit." 

Q.  Did  he  explain  why  you  were  taking  it  up  for 
your  own  benefit? 

A.  Yes;  he  said,  ^^If  you  can  sell  it  you  will  get 
something  for  yourself." 

Q.  Did  he  argue  it  with  you  ? 

Mr.  TANNAHILL.— We  object  to  tha^t  as  leading 
and  suggestive,  and  cross-examination  of  his  own 
witness. 

Mr.  GORDON. — Answer  the  question. 

A.  Yes,  we  argued  it  back  and  forwards  and 
talked  it  over. 

Q.  Did  he  give  you  a  set  of  the  questions  that  you 
would  be  called  upon  to  make  answer  to  on  final 
proof,  for  you  to  go  over? 

A.  Yes,  I  seen  a  set  of  those. 

Q.  Now,  where  did  you  see  them  ? 
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A.  He  gave  them  to  me  to  take  them  down  to 
my  home  to  look  them  over. 

Q.  And  did  he  give  you  any  instructions  as  to 
them? 

A.  He  said  that  Mr.  Scotty  could  inform  me  prob- 
ably on  the  questions  I  wasn't  sure  of.  I  asked  Mr. 
Scotty,  but  he  didn't  seem  to  know  any  more  about 
it  than  I  did  myself,  and  I  stopped  Mr.  Dwyer  once 
and  asked  him  about  them. 

Q.  What  did  Mr.  Dwyer  say  about  it  when  you 
stopped  him? 

A.  He  said  there  was  nothing  wrong  about  it ;  that 
I  was  taking  '[500 — 170]  it  up  for  my  own  bene- 
fit. The  question  that  bothered  me,  one  thing  was 
the  question — you  couldn't  hire  money,  and  I  was 
hiring  this  money. 

Q.  Was  anything  said  about  how  you  should  an- 
swer the  question  about  the  agreement  ? 

A.  Well,  I  don't  know  now.  I  had  no  agreement 
to  sell  to  any  certain  person. 

Q.  Well,  was  there  anything  said  about  that  be- 
tween you  and  Mr.  Dwyer? 

A.  I  don't  just  recall  now. 

Q.  And  you  went  to  the  land  oflSce  and  made  your 
proof?        A.  Yes,  sir. 

Q.  And  you  made  proof  with  the  money  that  you 
had  gotten  from  Mr.  Dwyer?        A.  Yes,  sir. 

Q.  Did  I  understand  you  to  say  how  much  Mr. 
Dwyer  gave  you? 

A.  He  gave  me  $400.00,  at  the  time  I  deposited  it 
in  the  bank. 
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Q.  Do  you  remember  when  you  made  proof  this 
question  being  asked  you:  ''Did  you  pay  out  of  your 
own  individual  funds  all  the  expenses  in  connection 
with  making  this  filing,  and  do  you  expect  to  pay  for 
the  land  with  your  own  money?"  and  that  you  an- 
swered ''Yes'"?     Do  you  remember  that? 

Mr.  TANNAHILL. — We  object  to  that  question, 
upon  the  ground  that  it  is  irrelevant  and  immaterial, 
and  we  object  to  all  the  questions  in  relation  to  the 
final  proof  upon  the  same  grounds. 

Mr.  GORDON. — Q.  Did  you  make  that  answer? 

A.  Yes,  sir. 

Q.  Was  that  true? 

A.  I  considered  it  my  money.     I  hired  it. 

Q.  The  next  question,  do  you  remember  this: 
"Where  did  you  get  the  money  with  which  to  pay 
for  this  land,  and  how  long  have  you  had  [501 — 
171]  the  same  in  your  actual  possession?"  and  the 
answer  is:  "Earned  it  in  my  business.  12  years." 
Do  you  remember  that  question  being  asked  you? 

A.  Yes,  sir. 

Q.  And  you  making  that  answer  ?        A.  Yes,  sir. 

Q.  Was  that  true  ?        A.  No,  sir. 

Q.  The  next  question,  "Have  you  got  a  bank  ac- 
count during  the  past  six  months;  and  if  so,  where?" 
"Answer.  Yes,  sir.  Idaho  Trust  Company."  Do 
you  remember  that  question  and  answer  ? 

A.  Yes,  sir. 

Q.  Was  that  certificate  of  deposit  that  you  had  the 
only  deposit  you  had  with  the  Idaho  Trust  Com- 
pany?       A.  No,  sir. 
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Q.  Now,  that  question  about  having  the  money  in 
your  possession  for  a  certain  length  of  time,  did  you 
discuss  that  with  Mr.  Dwyer  ? 

A.  I  don't  remember  of  it.     I  might  have  done. 

Q.  Well,  what  induced  you  to  make  that  answer? 

A.  That  is  where  I  answered  the  12  years,  is  it  % 

Q.  Yes,  and  that  you  earned  it  in  your  business. 

A.  I  don't  know  whether  it  was  Mr.  Dwyer  or  Mr. 
Scotty  suggested  that  to  me ;  it  was  one  or  the  other. 

Q.  After  you  made  your  proof,  or  the  same  day 
you  made  your  proof,  did  you  see  Mr.  Dwyer  again  ? 

A.  Yes,  right  after  I  made  proof. 

Q.  Did  Mr.  Dwyer  go  to  the  land  oflSce  with  you 
to  make  your  proof? 

A.  Yes ;  he  was  one  of  my  witnesses. 

Q.  Did  he  go  to  the  Idaho  Trust  Company  with 
you  to  get  your  certificate  cashed  ? 

A.  No,  sir.     [502—172] 

Q.  The  Idaho  Trust  Company  is  just  on  the  other 
corner  of  the  street  from  the  land  office,  wasn't  it? 

A.  It  wasn't  very  far;  it  was  up  there  two  doors 
was  all. 

Q.  Did  he  wait  at  the  land  office  while  you  went 
to  get  it  cashed? 

A.  He  was  around  the  building  somewhere. 

<J.  And  when  you  had  made  your  proof  and  came 
out —    Did  they  give  you  a  receipt  at  the  land  office? 

A.  Yes,  sir. 

Q.  And  did  you  meet  Mr.  Dwyer  in  the  building 
juet  after  you  came  out  of  the  land  office? 

A.  Yes,  sir. 
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Q.  And  what  did  you  do  with  your  receipt*? 

A.  I  gave  it  to  Mr.  Dwyer. 

Q.  And  then  what  happened  ? 

A,  He  gave  me  a  receipt  for  a  location. 

Q.  And  what  else  did  he  do  at  the  same  time? 

A.  Well,  he  gave  me  $125.00  that  day  a  little  later. 

Q.  Now,  he  gave  you  $400.00,  I  understand,  to 
make  your  proof?        A.  Yes,  sir. 

Q.  He  didn't  give  you  any  more  money  at  that 
time,  did  he?        A.  No,  sir. 

Q.  And  then  you  came  out  of  the  land  office  and 
he  gave  you  a  receipt? 

A.  Well,  he  gave  me  $150.00. 

Q.  When  was  that? 

A.  Well,  it  was  just  before  I  made  proof,  I  guess. 

Q.  And  then  you  came  out  of  the  land  office  and 
you  gave  him  your  receiver's  receipt,  and  he  gave 
you  a  receipt  for  what?        A.  For  a  location. 

Q.  And  had  you  paid  him  any  location  fee? 

A.  Not  up  until  this  time.  I  paid  him  this  $150.00. 
[503—173] 

Q.  He  gave  you  $150.00? 

A.  Yes,  before  I  proved  up. 

Q.  And  then  did  he  ask  you  for  that  $150.00  ? 

A.  I  can't  remember  what  he  did  say  just  now. 
He  wrote  me  out  a  receipt  for  the  location,  and 
whether  he  asked  me  for  the  money — he  must  have 
said  something  in  that  regard,  but  what  words  he 
said — 

Q.  Didn't  he  tell  you  that  he  gave  you  that  $150.00, 
and  if  you  would  give  it  back  to  him  he  would  give 
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you  a  receipt  for  it,  to  make  it  look  regular  ? 

A.  Well,  I  know  he  charged  $150.00'  for  the  loca- 
tion. 

Q.  But  it  was  the  same  $150.00  that  he  gave  you? 

A.  The  same  $150.00  that  he  gave  me. 

Q.  Then  did  you  get  any  more  money  that  day? 

A.  I  got  $125.00. 

Q.  Now,  state  how  that  happened. 

A.  Well,  we  went  down  to  the  California  Wine 
House,  and  he  gave  me  $125.00. 

Q.  Now,  what  did  he  give  you  that  for  ? 

A.  Well,  that  was  for — he  said  when  I  took  up 
the  claim  he  said  I  could  get  that  much  out  of  it  if 
I  wanted  to  sell  it. 

Q.  And  that  was  carrying  out  his  part  of  the  agree- 
ment, was  it? 

A.  Well,  yes,  I  think  so,  as  I  understand  it. 

Q.  Did  you  give  him  a  note  for  this  money  that 
you  got  from  him?        A.  No,  sir. 

Q.  You  didn't  pay  him  any  interest  on  it? 

A.  No,  sir. 

Q.  And  did  you  make  a  deed  to  Mr.  Dwyer  or 
anybody  else?        A.  Not  at  that  time. 

Q.  Well,  after  your  proof,  on  the  same  day,  you 
went  to  some  office  with  Mr.  Dwyer,  did  you  not? 

A.  Yes,  I  think  it  was  that  same  da} , 

Q.  Whose  office  was  it?     [504—174] 

A.  It  was  over  the  trust  company. 

Q.  Well,  don't  you  know  whose  office  it  was? 

A.  It  said  ''Kettenbach"  on  the  door,  but  I  don't 
know  who. 
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Q.  Well,  do  you  know  which  Mr.  Kettenbach? 
There  are  a  lot  of  them. 

A.  No.     I  don't  know  any  of  them. 

Q.  And  what  did  you  do  when  you  went  in  there  ? 

A.  I  signed  some  paper. 

Q.  Now,  don't  you  know  what  it  was? 

A.  No — I  never  read  the  paper. 

Q.  And  do  you  own  any  property,  Mr.  Carey  ? 

A.  At  the  present  time  ? 

Q.  Yes. 

A.  Well,  not  straight.  I  have  a  little,  but  it  is 
sold  under  deeds  in  trust. 

Q.  Well,  are  you  in  the  habit  of  signing  away 
property  rights  which  you  have,  without  even  read- 
ing the  papers  ? 

Mr.  TANNAHILL.— We  object  to  that  as  leading 
and  suggestive,  and  improper,  and  cross-examination 
of  his  own  witness. 

WITNESS.— I  wouldn't  at  the  present  time,  no. 
At  that  time  I  had  never  owned  anything  of  that 
kind.     It  was  new  to  me. 

Mr.  GORDON.— Q.  I  will  ask  you  whether  or  not 
you  had  any  interest  in  this  whole  transaction  other 
than  the  $125.00  that  you  were  told  you  could  get  out 
of  it  w^hen  you  first  talked  with  Dwyer? 

Mr.  TANNAHILL.— We  object  to  that  as  calling 
for  a  conclusion  of  the  witness  and  not  a  statement 
of  fact;  and  on  the  further  ground  that  the  witness 
has  stated  the  conversations  and  what  transpired. 

Mr.  GORDON. — Answer  the  question. 

A.  He  told  me  to  go  on.     He  said,  **Now,  Charlie, 
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if  you  can  find  a  buyer  that  will  give  you  any  more 

money,  come  and  let  me  know." 

Q.  When  was  that?     [505—175] 

A.  That  was  that  same  day. 

Q.  Did  you  ever  get  any  more  money  ? 

A.  No,  I  never  did. 

Q.  What  did  you  consider  that  $125.00  was  for 
that  he  gave  you  at  the  Wine  House? 

A.  I  considered  I  took  up  his  proposition  of 
$125.00. 

Q.  Well,  didn't  you  consider  that  you  had  already 
taken  his  proposition? 

A.  Well,  just  as  he  said,  ^^If  you  can  get  another 
buyer  to  take  it  up  and  get  any  more  money,  to  go 
ahead  and  do  it." 

Q.  And  you  already  had  the  money? 

A.  I  had  the  $125.00. 

Q.  Well,  w^hat  was  it  you  signed  when  you  went  to 
Mr.  Kettenbach's  office?        A.  I  don't  know. 

Q.  What  did  it  look  like? 

A.  It  was  a  long  piece  of  paper. 

Q.  Printing  on  it?        A.  Some  printing  on  it. 

Q.  Do  you  know  a  deed  when  you  see  one? 

A.  Yes,  sir. 

Q.  Do  you  know  whether  it  was  a  deed  or  not? 

A.  It  was  just  one  sheet — one  long  sheet. 

Q.  Did  you  acknowledge  it  before  Mr.  Kettenbach? 

A.  Yes,  sir. 

Q.  Was  the  paper  prepared  when  you  went 
there?        A.  Yes,  sir. 

Q.  And  you  just  signed  it?        A.  Yes,  sir. 
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Q.  And  did  you  get  your  $125.00  before  then  or 
after  that '^ 

A.  It  was  afterwards ;  after  I  signed  the  paper. 

Q.  Immediately  after? 

A.  Well,  we  walked  from  there  down  to  the  land 
office — ten  minutes,  maybe.     [506 — 176] 

Q.  Now,  Mr.  Carey,  do  you  remember  when  this 
matter  of  taking  up  a  timber  claim  was  first 
broached  to  you  that  you  went  out  looking  for  Mr. 
Scott  or  whether  Mr.  Scott  came  to  your  place  and 
asked  you  if  you  wanted  to  take  up  a  timber  claim? 

A.  He  was  working  for  me  when  I  first  asked  him 
to  look  me  up  a  claim. 

Q.  Well,  do  you  ever  remember  any  time  he  ever 
came  to  you  and  asked  you  if  you  wanted  to  take 
up  a  claim? 

A.  At  a  time  after  he  had  already  found  one,  he 
came  down  and  said,  **I  know  where  you  can  get  a 
claim.'' 

Q.  What  did  he  say  about  it  then? 

A.  He  went  on  and  told  me  it  was  a  pretty  fair 
claim,  and  said  I  could  get  $150.00  off  of  it. 

Q.  What  did  he  say  about  the  expenses? 

A.  He  told  me  I  could  get  my  expenses  paid. 

Q.  What  did  you  tell  him? 

A.  I  think  I  told  him  I  would  locate  on  it. 

Q.  Wasn't  it  then  that  you  went  right  around  to 
Mr.  Dwyer's? 

A.  I  believe  we  went  right  around  and  saw  Mr. 
Dwyer  that  afternoon. 

Q.  Now,  was  the  conversation  that  you  had  with 
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Mr.  Scotty  that  you  were  to  get  $150.00  for  your 

claim,  or  $150.00  for  your  right*? 

A.  Well,  I  understood  it  right  at  that  time. 

Q.  You  understood  that  you  were  to  sell  your 
light? 

A.  Everybody  in  town  it  seemed  as  though  was 
selling  that  way.  It  seems  as  though  people  came 
along  to  my  place  of  business  every  day  talking 
about  selling  their  rights. 

Q.  Did  you  know  to  whom  they  were  selling  their 
rights? 

A.  There  was  a  good  many  people  buying  at  that 
time. 

Q.  Do  you  remember  that  in  some  of  the  questions 
asked  you  at  the  land  office  you  testified  that  you 
didn't  know  of  any  persons  that  were  buying  timber 
claims? 

A.  I  don't  know  as  I  remember  that  question.  I 
don't  know  of  anybody  buying,  but  there  was  people 
that  was  bu}dng,  but  I  didn't  know  [507 — 177] 
them;  I  wasn't  acquainted  with  anybody. 

Q.  When  you  went  to  the  land  office  the  first  time 
and  made  out  your  notice  of  publication,  who  sug- 
gested the  final  proof  witnesses? 

Mr.  TANNAHILL. — We  object  to  it  on  the  ground 
that  it  is  irrelevant  and  immaterial,  and  relates  to 
the  final  proof  and  something  occurring  subsequent 
to  the  filing  of  the  declaratory  statement,  and  ir- 
relevant and  immaterial. 

The  EXAMINER. — Answer  the  question. 

A.  Mr.  Dwyer. 
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Mr.  GORDON. — Q.  Now,  do  you  remember 
whether  or  not  you  had  a  conversation  with  Mr. 
Dwyer  just  before  making  your  proof,  as  to  what 
you  should  testify  to  in  the  land  office  with  refer- 
ence to  whether  or  not  you  had  an  agreement? 

Mr.  TANNAHILL. — We  object  to  it  as  repetition, 
irrelevant  and  immaterial. 

The  SPECIAL  EXAMINER.— Answer  the  ques- 
tion. 

A.  I  think  we  did;  I  am  sure  we  did. 

Mr.  GORDON.— Q.  Now  what  brought  about  that 
conversation  'F 

A.  I  don't  know  w^hether  I  asked  him  or  he  told 
me  without  asking;  I  couldn't  say. 

Q.  What  did  he  tell  you? 

A.  He  says,  ^'You  haven't  any  agreement  to  sell." 

Q.  Well,  what  else?        A.  I  don't  remember  now. 

Q.  But  you  did  sell  though  within  a  half  hour 
afterwards,  didn't  you? 

A.  No,  I  didn't  deed  the  place  until  six  months 
afterwards. 

Q.  I  am  not  asking  you  about  deeding  it  now.  I 
am  asking  you  about  selling. 

A.  No,  I  didn't  consider  that  I  had.  He  told  me 
if  I  could  find  a  buyer  to  let  him  know. 

Q'.  He  had  already  paid  you  the  $125.00?  [SOS- 
ITS] 

A.  He  had  paid  me  the  $125.00;  he  said  I  could 
realize  that  on  the  claim. 

Q.  And  you  had  realized  it?        A.  Yes. 

Q.  Then  what  interest  did  you  have  in  it? 
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Mr.  TANNAHILL. — Objected  to  as  irrelevant  and 
immaterial. 

A.  If  I  could  find  somebody  to  pay  more  I  would 
get  more.     Scotty  told  me  I  ought  to  get  more  for  it. 

Q.  What  did  you  expect  you  would  have  to  do? 
Give  the  money  back  to  Mr.  Dwyer?  You  had  al- 
ready taken  it  from  Mr.  Dywer? 

A.  Yes,  I  supposed  I  would  have  to  pay  him  back 
the  money. 

Q.  Do  you  remember  testifying,  Mr.  Carey,  at  the 
trial  of  Mr.  Kester,  Mr.  Kettenbach,  and  Mr.  Dwyer, 
at  Moscow,  in  the  spring  of  1907? 

A.  Was  that  the  first  case? 

Q.  Yes.        A.  Yes,  I  was  over  there. 

Q.  You  remember  testifying,  don't  you? 

A.  Yes,  sir. 

Q.  And  do  you  remember  what  you  said  w^hen  you 
testified  in  that  trial  as  to  what  you  understood  you 
had  done  when  you  gave  Mr.  Dwyer  your  final  re- 
ceipt? 

Mr.  TANNAHILL.— We  object  to  that  on  the 
ground  that  the  witness  has  a  right  to  examine  his 
evidence  if  he  wants  to  before  he  answers  any  ques- 
tion in  relation  to  it. 

Mr.  GORDON. — I  haven't  any  objection  to  the 
gentleman  seeing  his  evidence. 

A.  At  that  time  I  was  pretty  badly  rattled,  I  was 
pretty  badly  scared.  They  had  me  there  in  the 
sweat-box,  and  they  were  going  to  indict  me. 

Q.  What  for? 
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A.  If  I  didn't  seemingly  go  right  against  what 
was  right. 

Q.  You  admitted  to  them  that  you  had  perjured 
yourself,  didn't  you?    [509—179] 

A.  Yes,  sir. 

Q.  And  you  have  admitted  here  that  the  state- 
ments you  made  in  the  land  ofl&ce  were  untrue, 
haven't  you? 

A.  Yes,  with  regard  to  having  the  money. 

Q.  Well,  were  you  scared  when  this  question  was 
asked  you?  (I  read  from  page  321  of  case  No.  1605, 
mentioned  in  the  stipulation  on  the  first  day  of  the 
hearing.) 

A.  I  was  pretty  badly  excited  during  all  of  that. 

Q.  Were  you  excited  when  this  question  was 
asked  you:  *^Was  there  anything  said  at  that  time 
you  gave  it  to  him,  at  the  time,  by  either  of  you, 
why  he  wanted  it,  or  why  you  gave  it  to  him?" 
That  refers  to  giving  Mr.  Dwyer  the  final  receipt. 
And  to  which  your  answer  was:  *^I  don't  think 
there  was."  Do  you  remember  that  question  being 
asked  you  and  that  answer  being  made? 

A.  I  don't  remember. 

Q.  Do  you  remember  this  question  being  asked 
you:  '^How  did  you  happen  to  give  it  to  him? 
Answer.  I  had  understood  previously  that  I  had 
to  deed  it  over  to  someone,  and  I  thought  that  was 
all  there  was  to  it."  Do  you  remember  making  that 
answer  ? 

A.  I  don't  know  that  I  do,  although  I  remember 
I  would  have  to  deed  it  to  somebody  in  order  to  ever 
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get  any  money  out  of  it. 

Mr.  GrORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Charles  Carey, 
dated  October  23,  1904;  the  testimony  of  Charles 
Carey  given  on  final  proof,  and  the  cross-examina- 
tion thereof,  which  has  been  identified  by  the  wit- 
ness Carey;  the  testimony  of  the  witnesses  on  final 
proof;  the  receiver's  receipt  and  the  register's  cer- 
tificate, dated  November  18,  1904,  all  having  to  do 
with  the  north  half  of  the  northeast  quarter,  and  the 
north  half  of  the  northwest  quarter  of  section  15, 
township  38  north  of  range  6  east,  Boise  meridian. 

The  above  exhibits  were  thereupon  marked  8A, 
SB,  8C,  8D,  8E,  8F,  8G,  8H,  81,  8J,  8K,  and  8L. 

Mr.  GORDON.—  [510—180]  Q.  I  show  you  re- 
ceipt signed  by  William  Dwyer,  dated  November  18, 
1904,  which  reads  as  follows:  '* Received  of  Charles 
Carey  $150.00  in  full  for  location  fee.  Signed,  Will- 
iam Dwyer."  Is  that  the  paper  that  your  referred 
to  awhile  ago? 

A.  Yes,  sir. 

Q.  As  being  the  receipt  he  gave  you  for  the 
$150.00?        A.  Yes,  sir. 

Mr.  GORDON.— We  offer  that  in  evidence. 

Mr.  TANNAHILL. — The  defendants  severally  ob- 
ject to  each  and  all  of  the  papers  offered  in  evidence, 
upon  the  ground  that  they  are  irrelevant,  incompe- 
tent and  immaterial.  And  the  defendants  especially 
object  to  the  introduction  in  evidence  of  the  final 
proof  papers  designated  as  testimony  of  the  claim- 
ant Charles  Carey,  cross-examination  of  claimant 
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Charles  Carey,  testimony  of  witness  William  Dwyer, 
and  cross-examination  of  witness  William  Dwyer, 
testimony  of  witness  Melvin  C.  Scott,  and  cross-ex- 
amination of  the  witness  Melvin  C.  Scott,  upon  the 
ground  that  they  are  incompetent,  irrelevant  and 
immaterial. 

Mr.  GORDON.— Take  the  witness. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Carey,  in  reply  to  Mr.  Gordon's  questions, 
you  stated  that  you  was  confused  and  scared  when 
you  was  at  Moscow,  when  you  testified  in  the  other 
two  trials,  that  you  had  been  in  the  sweat-box  for 
a  long  while,  and  they  threatened  to  indict  you. 
Who  was  it  that  threatened  you? 

A.  I  don't  know  their  names;  they  was  supposed 
to  be  Government  men. 

Q.  Do  you  know  Mr.  0 'Fallon? 

A.  Yes,  I  believe  he  was  one  of  them. 

Q.  Was  he  one  of  them?        A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Ruick,  who  was  at  that  time 
United  States     [511 — 181]     district  attorney? 

A.  Yes,  sir. 

Q.  Was  he  one  of  them? 

A.  No,  he  didn't  say  anything  to  me. 

Q.  Do  you  know  Miles  Johnson,  who  was  assistant 
at  that  time?        A.  Yes,  he  was  there. 

Q.  And  was  he  one  of  them  that  talked  to  you  in 
the  sweat-box? 

A.  He  was  in  there;  I  don't  know, — they  was  all 
chipping  in,  first  one  would  talk  and  then  another; 
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I  don't  know  which  one. 

Q.  How  long  did  they  have  you  in  the  sweat-box"? 

A.  I  couldn't  say  just  how  long, — quite  awhile. 

Q.  Was  you  in  the  sweat-box  more  than  once,  or 
different  times? 

A.  I  don't  remember;  I  guess  just  the  once. 

Q.  Now,  Mr.  Carey,  in  response  to  a  question  from 
Mr.  Gordon,  I  understood  you  to  say  that  you  did 
not  consider  that  you  had  any  contract  to  sell  your 
land  to  anyone,  before  you  made  final  proof,  and 
that  your  statement  in  that  regard  is  true.  That  is 
right,  is  it? 

A.  Yes,  sir,  I  never  considered  that  I  had  an 
agreement. 

Q.  Then  in  your  sworn  statement,  where  you 
swore  that,  ^*I  have  made  no  other  application  under 
said  acts."  That  is  true,  is  it?  You  had  made  no 
other  application?        A.  No. 

Q.  **That  I  do  not  apply  to  purchase  the  land 
above  described  on  speculation,  but  in  good  faith 
to  appropriate  it  to  my  own  exclusive  use  and  bene- 
fit, and  that  I  have  not,  directly  or  indirectly,  made 
any  agreement  or  contract,  or  in  any  way  or  manner, 
with  any  person  or  persons  whomsoever,  by  which 
the  title  I  may  acquire  from  the  Government  of  the 
United  States  may  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself."  That  is  true, 
is  it? 

A.  Yes,  I  thought  it  was  for  my  own  benefit. 

Q.  And  it  was  true  then,  and  it  is  true  now? 

A.  Yes,  sir. 
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Q.  Now,  Mr.  Carey,  do  you  remember  that  in  the 
former  trials  [512 — 182]  you  were  confused  and 
thought  that  you  had  signed  a  deed  to  your  land 
when  you  proved  up? 

A.  I  thought  I  had  signed  something;  I  wasn't 
sure  what  it  was;  in  fact  I  don't  know  today. 

Q.  And  do  you  remember  that  you  made  your 
final  proof  on  the  18th  of  November,  1904,  do  you  ? 

A.  Yes,  sir. 

Q.  I  will  show  you  this  deed,  dated  and  acknowl- 
edged April  15,  1905,  and  ask  you  if  you  now  re- 
member of  that  being  the  time  that  you  conveyed  the 
land,  that  you  deeded  the  land? 

A.  Yes,  I  remember  this. 

Q.  And  that  was  when  you  finally  deeded  the  land 
away?        A.  Yes,  sir. 

Q.  Now,  do  you  not  remember,  Mr.  Carey,  that 
the  instrument  you  signed  when  you  made  your 
final  proof  and  gave  to  Mr.  Dwyer  was  an  option 
which  gave  him  the  right  to  sell  the  land  for  you  if 
he  could  find  a  buyer? 

A.  I  don't  know  what  the  paper  was. 

Q.  It  might  have  been  that  kind  of  a  paper? 

A.  It  might  have  been  an  option  for  all  I  know. 

Q.  And  that  he  told  you  if  you  could  sell  it  for 
any  more  money  to  go  ahead  and  sell  it? 

A.  He  said  to  come  and  let  him  know\ 

Q.  And  you  wasn't  able  to  sell  it  for  any  more 
money?        A.  No. 

Q.  And  you  finally  told  Mr.  Dwyer  that  you 
wanted  to  make  a  settlement  and  settle  up? 
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A.  Yes,  that  I  was  going  to  leave. 

Q.  And  then  is  when  you  and  Mr.  Dwyer  got 
together  and  settled  up,  and  you  gave  him  this  deed"? 

A.  He  asked  me  when  I  wanted  to  leave  town, 
and  I  told  him,  and  he  says,  *^Come  around  to-mor- 
row or  next  day  and  I  will  see  what  I  can  do  for 
you,  or  let  you  know,"  or  something  to  that  effect. 
[513—183] 

Q.  And  you  practically  had  control  of  your  land 
up  until  that  time? 

A.  From  what  he  told  me  I  supposed  I  did. 

Q.  And  after  you  gave  him  this  deed  you  con- 
sidered that  you  had  no  more  interest  in  the  land 
after  that?        A.  No,  I  considered  it  sold  then. 

Q.  You  are  somewhat  familiar  with  the  custom 
of  locating  people  on  claims,  are  you  not? 

A.  At  the  present  time,  yes. 

Q.  And  it  is  customary  for  people,  for  a  locator 
to  see  that  they  have  the  proper  witnesses,  that  they 
get  the  proper  description  of  the  land,  and  that  they 
get  their  filing  made  properly,  is  it  not  ? 

A.  It  is  often  the  case  that  they  do;  it  depends 
how  familiar  they  are  themselves  with  it,  whether 
they  are  strangers  in  the  country  or  not. 

Q.  People  who  locate  on  land  are  usually  not  very 
familiar  with  the  boundaries  of  it  or  the  country, 
are  they? 

A.  No,  you  are  supposed  to  show  them  the  land, 
show  them  the  corners. 

Q.  Now,  Mr.  Carey,  you  remember  of  testifying 
at  Boise,   do  you,   in  the   cases  of  United   States 
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against  Kester,  Kettenbach  and  Dwyer,  the  criminal 
cases,  in  which  they  were  acquitted,  involving  a  por- 
tion of  this  same  land,  and  especially  involving  your 
claim"?        A.  Yes,  sir. 

Q.  And  your  evidence  there  was  substantially  the 
same  as  you  have  given  it  here,  was  it  not? 

A.  So  far  as  I  know\ 

Q.  And  you  stated,  Mr,  Carey,  that  you  under- 
stood at  the  time  you  sold  your  land  that  you  were 
selling  your  right,  or  words  to  that  effect.  I  will 
ask  you  if  you  haven't  since  discovered  that  you  was 
mistaken  in  that  term,  in  using  that  termf 

A.  Yes. 

Q.  That  when  a  man  locates  on  a  piece  of  land  and 
takes  it  up  [514 — 184]  and  afterwards  sells  it,  he 
is  simply  selling  the  land,  and  that  he  don't  sell  his 
right?        A.  No. 

Q.  You  also  understand  that  when  a  man  locates 
on  a  piece  of  timber  land  he  usually  expects  to  sell 
it  and  make  some  money  out  of  it?  That  is  your 
understanding  of  it,  is  it  not?        A.  Yes,  sir. 

Q.  And  if  he  does  do  that,  locates  upon  a  piece  of 
land  with  the  intention  of  selling  it  and  making  some 
money  out  of  it,  you  do  not  understand  that  he  is 
doing  anything  w^rong,  do  you? 

A.  Why,  no,  I  don't  think  so. 

Q.  When  you  say  that  Mr.  Dwyer  said,  *'The  least 
said  about  your  entry  the  better,"  do  you  not  re- 
member that  Mr.  Dwyer  had  a  relinquishment  to 
this  tract  of  land  at  that  time  that  had  not  been 
filed,  and  that  he  was  afraid  that  if  it  was  made 
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public  that  someone  would  file  a  contest,  or  some- 
thing of  that  kind,  and  prevent  your  filing  on  it? 

A.  Well,  I  couldn't  say  positively  whether  he  told 
me  that,  that  there  was  a  relinquishment  or  not.  It 
seems  to  me,  since  you  speak  about  it,  that  Mr. 
Scotty  told  me  that,  he  told  me  of  it  before  I  met 
Mr.  Dwyer. 

Q.  Told  you  there  was  a  relinquishment? 

A.  Yes,  it  was  a  relinquishment.  It  seems  to  me 
he  told  me  something  about  it. 

Q.  You  had  no  contract  to  sell  your  land  to  Kes- 
ter  and  Kettenbach,  before  you  made  your  final 
proof,  did  you?        A.  No. 

Q.  And  had  made  no  contract  to  sell  it  to  any  par- 
ticular person,  before  you  made  your  final  proof? 

A.  No,  sir,  I  never  knew  who  I  would  sell  it  to. 

Mr.  BABB. — Q.  Mr.  Carey,  you  spoke  about  go- 
ing up  stairs  over  the  Idaho  Trust  Company  and 
signing  a  paper  in  some  office.  A.  Yes,  sir.  [515 
—185] 

Q.  You  said  the  sign  on  the  office  had  the  name  of 
Kettenbach?        A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  didn't  go  up  there  to  ap- 
pear before  a  notary  public  in  there  ? 

A.  Yes,  a  notary. 

Q.  Who  was  that  notary  public  ?  Was  it  Mr.  Otto 
Kettenbach,  or  Mr.  J.  H.  Schildts,  do  you  remember? 

A.  No,  T  don't  remember. 

Q.  It  was  a  notary  you  went  up  there  for? 

A.  Yes,  sir. 

Mr.  GORDON.— May  I  ask  which  time  your  ques- 


vs.  William  F.  Kettenbach  et  al.  581 

(Testimony  of  Charles  Carey.) 
tion  relates  to,  Mr.  Babb*? 

Mr.  BABB. — Well,  mine  didn't  relate  to  any  spe- 
cial time ;  it  related  to  the  time  he  spoke  of  being  up 
there,  as  this  deed  being  signed. 

Mr.  GORDON. — I  hold  a  deed  in  my  hand,  made 
by  Charles  Carey,  single,  to  W.  F.  Kettenbach  and 
George  H.  Kester,  dated  April  15,  1905,  executed 
before  John  H.  Schildts,  the  same  date,  conveying 
the  north  half  of  the  north  half  of  section  15,  in  town- 
ship 38  north  of  range  6  east,  Boise  meridian,  re- 
corded at  the  request  of  the  Lewiston  National  Bank, 
February  3,  1906.  It  is  stipulated  by  and  between 
the  parties  hereto  that  such  deed  was  executed  by  Mr. 
Carey  on  said  date,  and  recorded  at  the  request  of  the 
Lewiston  National  Bank  on  the  3d  day  of  February, 
1906,  further  identification  being  waived. 

Mr.  TANNAHILL.— Q.  Mr.  Carey,  I  will  ask  you 
if  you  remember  when  Mr.  O 'Fallon  and  the  other 
special  agents  were  talking  to  you,  if  they  used  the 
term,  selling  your  right? 

A.  I  don't  remember. 

Q.  You  don't  remember  whether  they  did  or  not? 

A.  No,  sir. 

Mr.  TANNAHILL.— That  is  all.     [516—186] 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Carey,  did  I  understand  you  to  say  that 
since  your  entry,  or  since  locating  on  a  timber  claim, 
that  you  had  become  a  locator? 

A.  I  have  done  a  little;  I  don't  claim  to  be  a  pro- 
fessional. '  , 
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Q.  Who  did  you  locate  ? 

A.  I  have  located  several. 

Q.  Name  them. 

A.  That  is,  I  go  out  and  look  at  the  land  for  them 
and  see  whether  it  is  worth  locating,  and  such  things 
as  that. 

Q.  Did  vou  ever  take  anvbodv  over  the  land,  over 
a  timber  claim,  and  then  have  them  locate  on  it? 

A.  Well,  I  have  told  them  of  a  good  many  claims. 
Location  today  ain't  what  it  was  at  the  time  I  located 
up  there,  lots  of  people  up  there  will  tell  you. 

Q.  The  duty  of  a  locator,  as  I  understand  it,  is  to 
take  people  who  have  a  desire  to  locate  or  to  make 
entries  on  various  kinds  of  land,  to  take  them  over 
it  and  show  them  the  cornerstones? 

A.  Yes,  that  is  what  I  understood  after  I  was 
familiar  with  the  work. 

Q.  Did  you  ever  take  anybody  out  for  that  pur- 
pose? 

A.  I  am  quite  familiar  with  the  work,  and  have 
been  out  some,  as  I  say,  and  have  had  people  ask  me 
my  opinion  of  what  the  claims  would  be  worth. 

Q.  But  you  are  not  answering  my  question. 

The  SPECIAL  EXAMINER.— Just  answer  di- 
rectly. 

A.  No,  not  what  you  mean,  I  don't  believe  I  have. 

Q.  Then  you  have  never  located  anybody  on  a 
claim  ?        A.  No,  not  actually  located. 

Q.  Are  you  a  cruiser  ? 

A.  Well,  I  am  familiar  with  timber. 

Q.  What  experience  have  you  had,  familiarizing 
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yourself  with  timber?     [517—187] 

A.  I  have  owned  several  claims  myself. 

Q.  How  many  claims  have  you  owned? 

A.  I  have  owned  three. 

Q.  Timber  claims? 

A.  Yes,  sir,  some  had  timber  on,  and  one  was  a 
homestead ;  of  course  there  was  timber  on  it. 

Q.  Can  you  go  out  into  the  woods  and  scale  timber  ? 

A.  I  can  estimate  a  tree. 

Q.  You  can  estimate  it  b}^  counting  them? 

A.  No,  but  by  using  my  judgment  as  to  the  size 
and  how  many  logs  there  is  in  a  tree,  about  what. 

Q'.  Were  you  ever  paid  anything  by  anybody  for 
that  service? 

A.  I  was  by  one  fellow;  he  wanted  to  take  up  a 
forty,  and  he  wanted  me  to  go  and  look  at  it  to  see 
if  I  thought  it  was  worth  taking  up. 

Q.  Who  was  that? 

A.  His  name  is — he  works  for  the  dredge  company 
— ^George  Kissinger. 

Q.  What  did  he  pay  you  for  that?        A.  $10.00. 

Q.  Did  you  go  up  into  the  timber  for  him? 

A.  Yes,  sir. 

Q.  How  far  is  it  from  here  ? 

A.  Oh,  it  would  be  around  eighty  miles  from  here. 

Q.  Where  were  you  at  the  time? 

A.  I  was  in  Pierce. 

Q.  How  far  from  Pierce  was  it  ? 

A.  About  two  miles,  or  two  and  a  half. 

Q.  Did  you  have  to  hire  a  team  to  go  over  there? 

A.  No,  sir. 
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Q.  And  that  is  the  only  experience  you  ever  had, 
either  as  a  locator  or  estimator  of  timber?  [518 — 
188] 

A.  In  friendship,  among  my  friends,  I  have  been 
out  and  looked  at  quite  a  good  many  pieces  of  timber, 
for  people  that  I  knowed  and  was  interested  in  see- 
ing them  get  a  claim.  I  have  got  two  or  three  par- 
ties now  that  told  me  to  watch  out  and  if  I  see  any 
vacant  land  to  let  them  know. 

Q.  What  are  you  employed  at  now? 

A.  I  am  in  Pierce. 

Q.  What  is  your  business? 

A.  Oh,  common  labor,  anything  I  can  get  to  do. 

Q.  You  have  spoken  of  being  in  the  sweat-box. 
What  do  I  understand  you  to  mean  by  that  ? 

A.  That  was  the  common  name  the  boys  was  all 
giving  it  at  that  time. 

Q.  Did  you  consider  that  you  were  in  the  sweat- 
box  when  you  were  taken  into  a  Government  oflBcer's 
of5&ce  and  asked  questions  as  to  what  you  knew  about 
an  alleged  offense  ? 

A.  That  was  the  name  they  seemed  to  call  it  by. 

Q.  By  whom  were  you  questioned  in  the  United 
States  attorney's  office?        A.  Different  ones. 

Q.  Give  who  they  were.     Who  were  they? 

A.  I  don't  know  who  they  were;  they  all  asked  me 
questions. 

Q.  How  many  were  there? 

A.  Two  or  three  or  four  or  five. 

Q.  Was  Mr.  O  'Fallon  there  ?        A.  Yes,  sir. 

Q.  And  Mr.  Goodwin  ?        A.  Yes,  sir. 
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Q.  And  Mr.  Johnson? 

A.  Yes,  some  of  the  time;  I  couldn't  say  that  any 
of  them  was  there  all  the  time. 

Q.  Did  you  tell  them  anything  that  wasn't  true? 

A.  With  regard  to  the  money,  I  tried  to  cover  that 
up ;  I  thought     [519 — 189]     that  was  wrong. 

Q.  But  what  you  told  them  that  was  untrue  would 
he  evidence  in  favor  of  the  persons  charged,  wouldn't 
it,  rather  than  against  them? 

A.  Against  the  Government,  you  mean? 

Q.  No,  the  persons  that  were  charged  or  being 
investigated. 

A.  Why,  yes,  I  suppose  it  was  favoring  them. 
You  mean  favoring  Mr.  Kettenhach  ? 

Q.  Yes. 

A.  Yes,  it  was  favoring  him. 

Q.  And  did  you  tell  all  of  those  gentlemen  the  same 
things  that  you  have  told  in  court  here  to-day? 

A.  I  don't  remember. 

Q.  Did  you  withhold  anything  from  them  ? 

A.  No,  I  don't  remember  what  I  did  say. 

Q.  Did  anybody  ask  you  to  tell  them  anything  but 
the  truth? 

A.  They  said  I  wasn't  telling  the  truth. 

Q.  With  reference  to  where  you  got  the  money  ? 

A.  No,  I  think  I  told  them  that  straight. 

Q.  Did  they  tell  you  you  weren't  telling  the  truth 
about  that? 

A.  Well,  when  I  tried  to  repeat  my  land  office 
papers  with  respect  to  having  it  twelve  years. 

Q.  They  told  you  that  wasn't  true? 
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A.  They  told  me  it  wasn't  true. 

Q.  Was  that  justified? 

A.  Yes,  that  was  justified. 

Q.  Tou  say  when  you  testified  at  the  other  trial 
you  were  scared. 

A.  In  Moscow,  yes;  we  was  all  scared;  we  went 
down  there  and  was  all  scared. 

Q.  Were  you  scared  because  of  your  guilty  con- 
science? 

A.  No,  it  was  the  agitation  of  the  thing.  People 
was  all  there,  hundreds  of  us,  I  guess,  and  there  were 
stories  circulating  and  one  thing  and  another, 
[520—190] 

Q.  What  did  you  tell  at  the  trial  of  Kester  and 
Kettenbach  that  was  different  from  what  you  have 
told  here  to-day  ? 

A.  No  difference;  I  don't  know  that  there  is. 

Q.  You  are  not  scared  now,  are  you? 

A.  No,  sir;  not  to  my  best  judgment  I  don't  know 
that  there  was  anything  different. 

Q.  And  you  went  over  your  testimony  in  my  oflSce 
at  Boise  just  before  the  trial  of  these  gentlemen  in 
March,  did  you  not  ?        A.  Yes,  sir. 

Q.  And  you  told  practically  the  same  story  to  me, 
didn't  you?        A.  As  near  as  I  could. 

Q.  And  to  the  agents  of  the  Government  that  were 
there  and  talked  with  you  about  it  ? 

A.  Yes,  sir. 

Q.  And  you  told  them  practically  the  same  as  you 
testified  to  at  the  former  trial,  didn't  you? 

A.  Yes,  I  aimed  to  tell  the  straight  of  it,  as  near 
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as  I  could  remember. 

Q.  And  there  wasn't  anyone  that  showed  any  dis- 
position to  intimidate  you  then,  or  threaten  you  ? 

A.  No,  sir;  at  Boise  they  was  very  nice. 

Q.  And  w^hen  you  were  in  my  office  did  you  still 
think  you  were  in  the  sweat-box? 

A.  No,  I  didn't. 

Q.  After  you  got  the  $125.00  from  Mr.  Dwyer  on 
the  day  you  made  your  proof,  did  you  ever  get  any 
further  money  for  your  claim?        A.  No,  sir. 

Q.  And  then  the  signing  of  this  deed  that  has  been 
shown  you  by  Mr.  Tannahill  was  just  making  a  deed 
to  put  the  title  in  Kester  and  Kettenbach  that  you 
were  paid  for  by  Mr.  Dwyer  the  day  you  made  your 
proof,  is  that  right? 

A.  He  told  me  the  day  I  met  him,  the  last  day,  he 
says,  *^We  will  go  up  here  and  sign  the  deed,"  some- 
thing like  that.  I  don't  think  I  read  the  deed  the 
last  time;  I  don't  believe  I  know  who  it  was  to. 
[521—191] 

Q.  And  you  didn't  ask  for  any  more  money,  and 
you  weren't  given  any? 

A.  No,  I  didn't  ask  for  any. 

Q.  And  you  really  don't  know  what  kind  of  a  paper 
it  was  that  you  signed  when  you  went  to  Mr.  Otto 
Kettenbach 's  office,  or  Mr.  Kettenbach 's  office,  di- 
rectly after  making  your  proof? 

A.  No,  I  don't. 

Mr.  GORDON.— That  is  all. 

Mr.  TANNAHILL.— That  is  all. 

At  this  time  an  adjournment  was  taken  until  to- 
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morrow  morning  at  ten  o'clock.     [522 — 192] 

On  Thursday,  the  25th  day  of  August,  1910,  at  ten 
o'clock  A.  M.,  the  hearing  was  resumed. 

[Testimony    of   Mrs.    Mamie    P.    White,    for 

Complainant.] 

Mrs.  MAMIE  P.  WHITE,  a  witness  called  by  the 
complainant,  being  first  duly  sworn,  testified  as  fol- 
lows, to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  Mrs.  Mamie  P.  White  ? 

A.  Yes,  sir. 

Q.  And  you  are  married,  Mrs.  White? 

A.  I  am. 

Q.  To  Mr.  William  J.  White?        A.  Yes,  sir. 

Q.  Are  you  acquainted  with  one  of  the  defendants 
in  the  causes  we  are  trying,  William  F.  Kettenbach? 

A.  Yes,  sir. 

Q.  Are  you  a  relative  of  his?        A.  Yes,  sir. 

Q.  What  is  the  relationship? 

A.  He  is  my  brother-in-law  by  marriage. 

Q.  He  married  your  sister? 

A.  No;  he  married  mv  husband's  sister. 

Q.  Your  husband's  sister?        A.  Yes,  sir. 

Q.  Do  you  know  Mr.  George  H.  Kester,  one  of  the 
defendants?        A.  Yes,  sir. 

Q.  Are  you  related  to  him  also  ? 

A.  He  is  my  brother-in-law. 

Q.  He  married  your  sister?        A.  Yes,  sir. 

Q.  Where  did  you  reside  in  1904,  in  April? 
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A.  In  Lewiston,  across  the  Clearwater  River — the 
Clearwater     [523—193]     ferry. 

Q.  And  were  you  married  at  that  time? 

A.  Yes,  sir. 

Q.  Do  you  remember  the  year  that  you  were  mar- 
ried?       A.  The  year?     1901,  December  16th. 

Q.  Mrs.  White,  do  you  remember  taking  up  a 
claim  under  the  timber  and  stone  act,  in  April,  1904? 

A.  Yes,  sir. 

Q.  I  show  you  the  timber  and  stone  lands  sworn 
statement,  dated  April  25th,  1904,  signed  Mamie  P. 
White,  and  ask  you  whether  you  signed  that  paper 
and  filed  it  in  the  land  office  at  Lewiston  about  the 
date  it  bears?        A.  I  did. 

Q.  And  is  that  your  signature  to  the  nonmineral 
affidavit  of  the  same  date  ?        A.  Yes,  sir. 

Q.  And  the  notice  of  publication,  you  filed  that  at 
the  same  time,  did  you?        A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  Mamie  P.  White, 
taken  at  the  final  proof,  July  14th,  1904,  and  I  will 
ask  you  whether  you  signed  that  paper? 

A.  Yes,  sir. 

Q.  And  the  cross-examination,  taken  at  the  same 
time?        A.  Yes,  sir. 

Q'.  Mrs.  White,  will  you  state  the  circumstances 
connected  with  the  taking  up  of  your  timber  claim? 

A.  Well,  my  husband  told  me  about  the  timber 
claim,  and  he  said  there  were  a  great  many  people  tak- 
ing them  up,  and  that  I  had  a  stone  and  timber  right 
and  that  I  ought  to  use  it — take  advantage  of  it ;  that 
at  some  future  time  probably  the  thing  would  be  of 
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quite  a  little  value.     [524—194] 

Q.  And  how  long  before  you  located  on  the  timber 
claim  in  question  did  you  go  to  view  the  claim? 

A.  Do  you  mean  before  we  filed  on  the  claim? 

Q.  Yes. 

A.  Well,  we  were  on  the  claim  I  believe  in  October, 
1903. 

Q.  And  will  you  state  whether  you  went  alone  or 
with  a  party?        A.  I  went  with  a  party. 

Q.  And  who  composed  the  party? 

A.  Mr.  and  Mrs.  Kester — 

Q.  Mr.  and  Mrs.  George  H.  Kester? 

A.  Yes,  Mr.  and  Mrs.  George  H.  Kester. 

Q.  And  that  is  Mrs.  Kester,  is  Mrs.  Edna  P.  Kes- 
ter?       A.  Yes.     Mrs.  Elizabeth  White. 

Q.  That  is  your  mother-in-law  ? 

A.  My  mother-in-law.    Miss  Lizzie  Kettenbach. 

Q.  Is  that  Miss  Elizabeth  Kettenbach? 

A.  Yes,  Miss  Elizabeth  Kettenbach. 

Q.  Well,  go  ahead. 

A.  And  Mr.  White — mv  husband. 

Q.  Did  a  locator  go  along  with  you  ? 

A.  Yes,  sir. 

Q.  Who  went  with  you?        A.  Mr.  Dwyer. 

Q.  Mr.  William  Dwyer?        A.  Yes,  sir. 

Q.  And  he  went  from  Lewiston? 

A.  From  Lewiston,  yes,  sir. 

Q.  This  Miss  Lizzie  Kettenbach  that  you  referred 
to,  is  that  Miss  Elizabeth  Kettenbach  ? 

A.  Yes,  sir. 

Q.  And  do  you  know  what  the  relationship  is  be- 
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tween  her  and  Mr.  William  P.  Kettenbach?     [525 — ■ 

195]         A.  She  is  his  aunt. 

Q.  Now,  what  town  did  you  leave  the  train  at  when 
you  went  to  this  claim?        A.  Orofino. 

Q.  And  how  far  is  the  claim  from  Orofino? 

A.  Well,  about — I  should  say  probably  about  fifty 
miles. 

Q.  And  how  did  you  travel  that  route  ? 

A.  Well,  from  Orofino  to  Pierce  we  went  in  rigs, 
and  from  Pierce  part  of  the  way,  as  far  as  Quartz 
Creek,  we  went  in  rigs,  and  from  there  on  we  rode 
horseback  to  our  claims. 

Q.  And  how  long  were  you  away  from  Lewiston 
on  that  excursion? 

A.  I  don't  remember  distinctly,  but  I  think  three 
or  four  days. 

Q.  Three  or  four  days?        A.  Yes,  sir. 

Q.  Now,  do  you  know  why  you  didn't  file  or  make 
an  application  to  file  immediately  upon  your  return 
to  Lewiston  ?        A.  No,  sir. 

Q.  Do  you  know  when  you  were  notified  or  who 
notified  you  when  the  time  to  file  arrived? 

A.  Well,  I  believe  my  husband  told  me  when  it  was 
time  to  file. 

Q.  And  the  day  you  filed  at  the  land  office  there  was 
quite  a  line  of  people  before  the  door  of  the  land 
office,  was  there  not?        A.  I  believe  there  was. 

Q.  And  were  you  in  that  line  ?        A.  Yes,  sir. 

Q.  And  do  you  remember  what  position  in  the  line 
you  held?        A.  I  don't  remember  distinctly. 
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Q.  Well,  approximately?  How  many  were  there 
before  you? 

A.  Well,  I  probably  was  in  the  middle  of  the  line. 
I  don't  remember. 

Q.  Well,  now,  I  don't  know  how  long  the  line  was. 
[526—196] 

A.  Well,  I  don't  remember,  either.  There  might 
have  been  probably  25  or  30,  or  maybe  more  or  less ; 
I  don't  remember. 

Q.  And  I  understand  that  you  were  somewhere 
between  10  and  20  from  the  head  of  the  line? 

A.  Probably  I  was. 

Q.  And  how  long  had  you  been  in  that  line  ? 

A.  I  can't  sav.  I  know^  we  filed  in  the  forenoon 
sometime,  and  we  were  there  in  the  morning. 

Q.  And  was  there  anyone  holding  the  place  in  line 
for  you?        A.  No,  sir. 

Q.  When  you  went  to  the  land  office  and  got  into 
the  line,  were  you  at  the  end  of  the  line  then,  on  the 
morning  you  filed?        A.  Well,  I  don't  remember. 

Q.  Have  you  any  distinct  recollection  as  to 
whether  or  not  someone  had  been  procured  to  hold  a 
position  in  line  for  you,  and  when  you  went  there 
the  morning  that  you  filed  on  your  timber  claim  that 
they  retired,  and  you  took  their  place? 

A.  No,  sir;  I  have  no  recollection  of  anyone  hold- 
ing a  place  in  the  line  for  me. 

Q.  Now,  do  you  remember  how  much  you  paid  into 
the  land  office  as  a  filing  fee  ?        A.  No,  sir. 

Q.  Did  you  pay  anything? 

A.  T  don't  remember  as  to  filing  whether  we  paid 
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anything  or  not,  or  how  much;  it  is  such  a  long  time 

ago. 

Q.  Do  you  remember  who  prepared  your  filing 
papers?        A.  Yes,  sir. 

Q.  Who?        A.  I.  N.  Smith. 

Q.  He  was  a  lawyer  and  had  an  office  in  the  build- 
ing in  which  the  land  office  was? 

A.  Yes,  sir.     [527—197] 

Q.  Do  you  remember  whether  or  not  you  paid  him 
anything  for  that  service?        A.  I  don't  remember. 

Q.  Do  you  remember  whether  you  gave  him  the 
names  of  the  persons  that  were  to  be  your  witnesses 
at  the  final  proof?        A.  I  don't  remember. 

Q.  Do  you  know  whether  you  gave  Mr.  Smith  the 
description  of  the  property  upon  which  you  desired 
to  file? 

A.  Well,  I  can't  say  distinctly,  but  I  suppose  that 
I  did.     He  made  the  papers  out  for  me. 

Q.  Did  you  go  to  Mr.  Smith's  office,  or  did  he  bring 
them  to  you  while  you  was  there  in  line  ? 

A.  I  went  to  Mr.  Smith's  office. 

Q.  Several  months  after  you  made  your  applica- 
tion to  file  on  this  land  and  filed  your  sworn  state- 
ment, you  went  to  the  land  office  again  to  make  final 
proof?        A.  Yes,  sir. 

Q.  Do  you  remember  of  paying  anything  into  the 
land  office  at  that  time? 

A.  I  don't  remember  just  about  that,  but  I  sup- 
pose when  I  made  final  proof  that  I  did  pay  some- 
thing. 

Q.  Do  you  know  how  much  you  paid? 
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A.  I  think  about  approximately  $400.00. 
Q.  $400.00?        A.  Yes,  sir. 

Q.  Are  you  sure  about  that  ? 

A.  I  wouldn't  swear  to  it.  I  don't  remember  dis- 
tinctly, but  I  believe  that  was  it. 

Q.  Do  you  remember  whether  you  paid  any  money 
into  the  land  office,  or  whether  your  husband  paid  it 
for  you? 

A.  I  think  that  I  paid  the  money  myself. 

Q.  Did  you  have  an  independent  bank  account  at 
that  time?     [528—198]         A.  No,  sir. 

Q.  Did  you  have  any  independent  income  at  that 
time? 

A.  Well,  I  had  money,  but  my  husband  was  taking 
care  of  it  for  me,  and  whenever  I  needed  money  I 
could  draw  on  his  account,  or  ask  him  for  it. 

Q.  And  do  you  know  how  much  money  you  had  at 
that  time? 

A.  No,  I  don't  remember  exactly  how  much  I  did 
have. 

Q.  Can  you  approximate  it? 

A.  I  know  that  at  one  time  that  he  gave  me  about 
$1500.00. 

Q.  And  when  was  that;  how  long  before? 

A.  When  we  were  first  married  he  gave  me  about 
that  much  money. 

Q.  And  did  you  give  it  back  to  him  to  deposit  in 
his  name  for  you  ? 

A.  No—  Well,  I  told  him—  He  didn't  give  it 
to  me.     He  told  me  I  could  have  the  money,  and  I 
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told  him  to  keep  it  and  then  when  I  wanted  it  I  would 

ask  him  for  it. 

Q.  Then  he  never  really  gave  it  to  you,  but  he  told 
you  he  would  keep  that  much  for  you  f 

A.  He  w^ould  keep  it  for  me,  yes.     It  was  mine. 

Q.  Subject  to  your  inclination  to  spend  iV] 

A.  If  I  wanted  to  draw  on  him  for  that  much — 
How  is  that? 

Q.  I  say,  subject  to  your  inclination  to  spend  it  ? 

A.  Yes,  sir. 

Q.  And  do  you  know  where  he  kept  this  money? 

A.  I  don't  know  exactly;  I  believe  he  kept  it  in 
the  Lewiston  National  Bank. 

Q.  And  did  you  not  know  whether  he  drew  the 
money  out  of  the  bank  the  morning  he  made  proof 
or  not,  with  which  to  pa}^  for  his  claim  and  your 
claim  also?        A.  I  couldn't  say. 

Q.  Had  you  ever  talked  with  Mr.  William  F.  Ket- 
tenhach about  the  propriety  of  taking  up  a  timber 
claim?     [529—199] 

A.  Well,  I  don't  remember  distinctly  of  talking 
to  him  especially  about  it,  although  we  were  all 
friends,  and  I  suppose  we  might  have  talked  the  mat- 
ter over  at  different  times. 

Q.  Had  you  ever  discussed  the  feasibility  of  tak- 
ing up  a  claim,  with  Mr.  George  Kester? 

A.  Well,  I  probably  have.  I  don't  remember  of 
any  special  time  that  I  did. 

Q.  Do  you  remember  of  anyone  ever  telling  you 
what  the  value  of  this  claim  was,  before  you  filed  on 
it?        A.  No,  sir. 
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Q.  Do  you  remember  whether  or  not  you  had  any 
idea  of  how  many  feet  of  timber  was  on  the  claim  *? 
A.  No. 

Q.  Did  you  know"  of  anybody  that  was  purchasing 
timber  claims  at  that  time — that  was  on  the  market 
for  them? 

A.  Well,  I  don't  know  as  I  did  at  that  time. 

Q.  Did  you  know  at  that  time  that  Mr.  Kester 
and  Mr.  Kettenbach  were  buying  timber  claims'? 

A.  Well,  I  probably  did. 

Q.  Can  you  make  that  a  little  more  definite,  Mrs. 
White? 

A.  Well,  I  will  say  that  I  didn't  know  that  they 
were  for  a  fact  buying  timber  claims. 

Q.  Had  they  told  you  they  were  buying  timber 
claims?        A.  No,  sir. 

Q.  Had  your  husband  told  you  that  they  were  buy- 
ing timber  claims?        A.  That  they  were? 
Q.  Yes?        A.  No,  sir. 

Q.  Do  you  remember  whether  you  paid  anyone  a 
fee  for  locating  you?        A.  Yes,  sir. 

Q.  Who?     [530—200]         A.  Mr.  Dwyer. 

Q.  When  did  you  pay  that,  or  did  someone  else 
pay  it  for  you? 

A.  Mr.  White — I  had  Mr.  White  pay  Mr.  Dwyer, 
if  I  remember.  I  don't  remember  distinctly,  but  I 
believe  Mr.  White  paid  Mr.  Dwyer  for  me. 

Q.  You  haven't  a  very  distinct  recollection  about 
it?        A.  No. 

Q.  Your  impression  was  that  there  was  a  $100.00 
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fee  for  location,  and  that  your  husband  paid  it? 

A.  Yes,  sir. 

Q.  Now,  do  you  remember  whether  or  not  this 
money  which  your  husband  gave  you  as  a  present, 
that  he  told  you  he  would  give  you  the  money  just 
about  the  time  .you  went  into  the  timber? 

A.  Well,  I  know  that  he  gave  me  some  money 
when  I  was  first  married,  and  as  I  said,  he  told  me 
if  I  wanted  to  use  this  money  why  I  could  have  it. 
I  just  let  him  take  care  of  it  for  me,  and  several 
weeks  before  I  proved  up  he  told  me  that  this  money 
was  set  aside  for  me;  that  that  was  mine,  and  it 
would  be  ready  for  me  when  I  was  ready  to  prove 
up. 

Q.  You  never  had  actual  possession  of  any  of  that 
present  until  you  drew  it  periodically  through  him  ? 

A.  No.  I  could  draw  against  his  account  any  time 
that  I  wanted  to  without  going  to  him  to  see  about 
it. 

Q.  Well,  how  did  you  draw  against  his  account? 
Did  you  sign  the  check  ** Mamie  P.  White,"  or  did 
you  sign  it  '* William  J.  White"? 

A.  Well,  I  usually  signed  it  ** William  J.  White, 
by  Mamie  P.  White,"  probably. 

Q.  The  reason  that  I  asked  you  whether  you 
hadn't  gotten  it  just  about  the  time  that  you  in- 
spected the  claim  was  because  I  see  in  one  ij.  the 
questions  that  were  asked  you  at  the  land  oflice  on 
final  proof,  that  you  said  in  response  to  the  question 
where  you  had  gotten  the  money  with  which  to  pay 
for  the    claim,  and  the   j^eriod    which   you   had    it 
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[531 — 201]  in  your  possession,  you  answered: 
^^From  my  husband.  He  gave  it  to  me  as  a  present 
last  October.  Eeceived  the  money  to-day."  That 
was  the  day  you  made  final  proof.  Have  you  any 
recollection  as  to  whether  or  not  that  was  about  the 
way  in  which  you  received  the  money,  and  about  the 
time  you  received  it? 

A.  Well,  Mr.  White  had  given  me  money  at  dif- 
ferent times,  and  as  I  said  that  he  kept  this  money 
for  me.  I  don't  remember  distinctly  just  exactly 
when  he  told  me  I  could  have  this  to  prove  up  on. 
It  was  mine  all  the  time,  anyway,  ever  since  we  have 
been  married,  and  it  was  some  time  before  I  proved 
up.  I  don't  remember  the  date  now  that  he  told  me 
that  I  could  have  this ;  but  it  was  mine,  and  I  could 
have  it  when  I  was  ready  for  it. 

Q.  You  have  sold  your  timber  claim,  have  you 
not?        A.  Yes,  sir. 

Q.  And  with  whom  did  you  negotiate  the  sale? 

A.  I  told  my  husband  that  he  could  sell  my  claim 
whenever  he  wanted  to;  that  when  he  sold  his  I 
wanted  him  to  sell  mine,  too. 

Q.  And  do  you  know  when  he  sold  it? 

A.  I  believe  about  a  j^ear  ago  in  January. 

Q.  About  18  months  ago. 

A.  Just  about. 

Q.  And  did  you  receive  any  money  from  that 
claim? 

A.  I  didn't  receive  the  actual  cash,  no;  my  hus- 
band's and  my  accounts  is  just  the  same  as  one. 

Q.  And  he  attended  to  all  the  business  for  you? 
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A.  Yes,  sir,  all  of  it. 

Q.  Do  you  know  how  much  your  claim  was  sold 
for?        A.  $4,000.00.  _ 

Q.  And  do  you  know  whether  that  $4,000.00  w^ent 
into  your  husband's  bank  account  about  18  months 
ago?        A.  Well,  I  think  it  did. 

Q.  And  do  you  know  to  whom  you  sold  it? 
[532—202]        A.  Yes,  sir. 

Q.  To  whom?        A.  Mrs.  Elizabeth  White. 

Q.  That  is  his  mother?        A.  Yes,  sir. 

Q.  And  do  you  remember  acknowledging  the  deed 
— making  the  deed  and  acknowledging  it  before  a 
notary  public?        A.  I  don't  remember. 

Q.  You  were  living  in  Orofino  at  that  time,  were 
you  not? 

A.  No,  sir,  not  at  that  time;  we  were  living  in 
Lewiston ;  we  moved  to  Lewiston  shortly  before  that. 

Q.  And  have  you  any  recollection  of  making  a 
deed  to  Mrs.  White  of  that  property  ? 

A.  I  don't  remember.  I  suppose  w^e  did,  because 
she  has  the  deed  to  it,  but  I  don't  remember  about 
it. 

Q.  Do  you  remember  of  appearing  before  a  notary 
public  and  acknowledging  the  deed? 

A.  I  don't  remember. 

Q.  Did  you  ever  give  your  husband — or  anybody 
else  but  your  husband  the  authority  to  sell  any  pro])- 
erty  for  you  ?        A.  No,  sir. 

Mr.  GORDON.— We  offer  in  evidence  the  timber 
and  stone  lands  sworn  statement  of  Mrs.  Mamie  P. 
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White,  dated  April  25th,  1904,  the  nomiiineral  affi- 
davit of  Mamie  P.  White,  the  notice  of  publication, 
the  testimony  of  Mamie  P.  White  given  on  final 
proof  July  14th,  1904,  the  cross-examination  of  the 
same  (all  of  which  papers  have  been  identified  by 
the  witness  Mamie  P.  White),  the  testimony  of  the 
witnesses  at  final  proof,  the  Eeceiver's  Eeceipt  and 
the  Register's  Certificate,  dated  July  14th,  1904, 
being  the  files  of  the  Land  Office  relating  to  the  entry 
of  Mamie  P.  White,  a  certified  copy  of  the  patent, 
dated  the  31st  day  of  December,  1901,  issued  in  the 
name  of  Mamie  P.  White,  all  for  the  north  half  of 
the  south  half  of  section  14,  township  38  north,  of 
[533 — 203]     range  5  east,  Boise  meridian. 

Mr.  TANNAHILL. — The  defendants  waive  anv 
further  identification  of  the  papers,  but  severally 
object  to  each  and  all  of  the  documents  offered  in 
evidence  as  the  same  applies  to  cases  388  and  407, 
upon  the  ground  that  they  are  irrelevant,  incompe- 
tent and  immaterial,  the  entry  not  having  been  re- 
ferred to  in  these  two  actions.  And  the  defendants 
severally  object  to  all  of  the  papers  in  relation  to 
the  final  proof,  consisting  of  the  proof  of  publica- 
tion, the  testimony  of  claimant,  Mamie  P.  White, 
and  the  cross-examination  of  the  claimant,  the  testi- 
mony of  William  Dwyer,  a  witness  for  the  claimant, 
and  the  cross-examination  of  William  Dwyer,  the 
testimony  of  Edwin  Bliss,  a  witness  for  the  claim- 
ant, and  the  cross-examination  of  Edwin  Bliss,  the 
affidavit  of  Mamie  P.  White  in  support  of  her  ap- 
plication to  purchase  the  land;  upon  the  ground  that 
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they  relate  to  the  final  proof  and  matters  occurring 
subsequent  to  the  filing  of  the  initial  papers,  and 
they  are  irrelevant,  incompetent  and  immaterial. 
And  the  defendants  severally  move  to  strike  out  all 
of  the  evidence  of  the  witness  in  so  far  as  it  relates 
to  bills  No.  388  and  407,  upon  the  ground  that  it  is 
irrelevant,  incompetent  and  immaterial,  the  entry 
not  having  been  referred  to  or  involved  in  these  two 
actions. 

Said  documents  were  thereupon  marked  by  the 
Eeporter  as  Exhibits  9,  9A,  9B,  9C,  9D,  9E,  9F,  9G, 
9H,  91,  9J,  9K,  9L,  9M,  and  9N. 

Cross-examination . 
(By  Mr.  TANNAHILL.) 

Q.  Mrs.  White,  did  you  have  any  contract  or 
agreement  with  George  H.  Kester,  William  F.  Ket- 
tenbach, or  William  Dwyer,  prior  to  your  filing  upon 
this  tract  of  land,  that  vou  would  convey  the  land 
to  them?        A.  No,  sir. 

Q.  Did  you  have  any  contract  or  agreement  with 
anyone  that  you  would  convey  the  land  to  them,  or 
any  part  of  it,  prior  to  your  filing  upon  the  land? 
[534—204]        A.  No,  sir. 

Q.  Did  you  have  any  contract  or  agreement  that 
you  would  convey  the  land  to  them  prior  to  making 
your  final  proof?        A.  No,  sir. 

Q.  How  long  after  you  made  your  final  proof  was 
it  that  you  sold  the  land  to  Mrs.  Elizabeth  White? 
A.  Why,  I  think  about  three  years — three  or  four. 

Q.  Then  the  affidavit  that  you  signed  when  you 
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filed  your  sworn'  statement,  to  the  effect  that  ^^I  have 
made  no  other  apiDlication  under  said  acts;  that  I 
do  not  apply  to  ]3urchase  the  land  above  described  on 
speculation,  but  in  good  faith  to  appropriate  it  to 
my  own  exclusive  use  and  benefit,  and  that  I  have 
not,  directlv  or  indirectlv,  made  anv  ao;reement  or 
contract,  or  in  any  way  or  manner,  with  any  person 
or  persons  whomsoever,  by  which  the  title  I  may 
acquire  from  the  Government  of  the  United  States 
may  inure  in  whole  or  in  part  to  the  benefit  of  any 
person  except  myself,"  that  statement  was  true  at 
the  time  you  made  it,  was  it?        A.  Yes,  sir. 

Q.  And  true  at  the  time  you  made  final  proof? 

A.  Yes,  sir. 

Q.  And  it  is  true  at  the  present  time? 

A.  Yes,  sir.     [535—205] 

[Testimony  of  Charles  S.  Myers,  for  Complainant.] 

CHAELES  S.  MYERS,  a  witness  called  on  be- 
half of  the  complainant,  being  first  duly  sworn,  tes- 
tified as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Charles  S.  Myers? 

A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Myers? 

A.  Eraser. 

Q.  Idaho?        A.  Yes,  sir. 

Q.  How  long  have  you  resided  in  Eraser? 

A.  I  have  resided  in  that  country  about  fourteen 
years,  maybe  fifteen. 

Q.  What  was  your  occupation  in  October,  1905? 
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A.  I  was  farming,  and  I  ain't  sure  whether  I  had 
a  sawmill  at  that  time  or  not;  I  don't  believe  I  did. 
T  wouldn't  say  positively  whether  I  had  a  sawmill 
at  that  time  or  not. 

Q.  Since  then  you  have  acquired  a  sawmill  if  you 
didn't  have  it  at  that  time,  have  vou? 

A.  Since  then  I  have,  j^es,  sir,  if  I  didn't  have  it 
at  that  time. 

Q.  What  kind  of  a  sawmill  is  it? 

A.  It  is  a  small  mill — what  is  called  a  pony  saw- 
mill. 

Q.  How^  manv  men  does  it  take  to  run  it  'I 

A.  I  generally  have  about  tw^elve  to  fifteen  men 
there  w^hen  I  am  running. 

Q.  You  took  up  a  claim  under  the  timber  and 
stone  act  in  October,  1905,  did  you  not? 

A.  About  that  time. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment, dated  October  30,  1905,  signed  Charles  S. 
Myers,  and  ask  you  if  you  signed  that  paper  about 
the  date  it  bears  and  filed  it  in  the  land  office  at  Lew- 
iston  ? 

A.  I  believe  I  did;  that  is  my  signature.  [536 — 
206] 

Q.  I  show  you  notice  of  publication  of  Charles  S. 
Myers,  dated  October  30,  1905,  and  the  nonmineral 
affidavit  of  Charles  S.  Myers,  dated  October  30,  1905, 
and  signed  Charles  S.  Myers,  and  ask  you  if  you 
signed  that  paper  and  filed  the  two  of  them  in  the 
land  office  on  the  date  they  bear  ? 

A.  I  expect  I  did ;  that  is  my  signature. 
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Q.  I  show  you  the  testimony  of  Charles  S.  Myers, 
given  on  final  proof,  at  the  land  office,  January  22, 
1906,  and  the  cross-examination  thereof,  and  ask  you 
if  those  papers  were  signed  by  you  1        A.  Yes,  sir. 

Q.  Mr.  Myers,  w^hat  induced  you  to  take  up  a  tim- 
ber claim? 

Mr.  TANNAHILL. — The  defendants  severally  ob- 
ject to  any  evidence  of  the  witness  in  relation  to  his 
taking  up  a  timber  claim,  in  so  far  as  it  relates  to  bills 
406  and  388,  upon  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial,  his  entry  not  being  in- 
volved in  either  of  those  actions. 

A.  Why,  well,  I  hardly  know  how, — in  the  first 
place  there  was  other  people  taking  up  claims  there, 
and  I  was  acquainted  with  this  man  Steffey,  and  he 
was  locating,  and  I  told  him  I  wouldn't  mind  taking 
up  a  claim  myself. 

Q.  That  was  Harvey  J.  Steffey,  was  it? 

A.  Harvey  J.  Steffey,  yes,  sir. 

Q.  And  do  you  remember  whether  you  got  a  relin- 
quishment from  Mr.  Steffey? 

A.  Mr.  Steffey, — I  don't  know  how  the  relinquish- 
ment was  got,  but  it  was  through  a  relinquishment 
that  I  got  the  claim. 

Q.  When  you  made  that  statement  to  Mr.  Steff'ey, 
what  arrangement  did  you  make  for  taking  a  timber 
claim  ? 

A.  Well,  I  don't  remember  just  how  long  it  was 
afterwards,  but  he  came  to  my  place  afterwards  and 
told  me  that  he  could  get  me  a  claim. 

Q.  Now,  state  the  terms  and  conditions  upon  which 
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you  could  get  your  claim.     [537 — 207] 

A.  He  told  me  he  could  get  me  a  claim ;  as  near  as 
I  can  remember  now,  he  said  it  wasn't  a  very  good 
claim,  but  he  said  I  could  make  $150.00  out  of  it  any- 
way. 

Q.  Who  was  to  pay  the  expenses  of  taking  up  this 
timber  claim  ? 

A.  I  told  Mr.  Steffey  that  I  didn't  have  any  money 
at  that  time,  and  he  said  he  could  let  me  have  the 
money. 

Q.  What  was  your  understanding  as  to  what  you 
were  to  do  to  make  this  $100.00  that  you  speak  of "? 

A.  The  $100.00  or  the  $150.00,  do  you  mean? 

Q.  The  $150.00. 

A.  Why,  I  supposed  if  I  wanted  to  I  could  sell  the 
claim  then  and  get  the  money  out  of  it. 

Q.  And  was  that  your  understanding  as  to  what 
you  were  to  do  with  it  1 

A.  I  understood  that  I  could  sell  it,  yes.  He  just 
told  me  I  could  make  $150.00,  and  of  course  I  knew 
there  was  timber  claims  changing  hands. 

Q.  You  came  down  to  Lewiston  to  make  your 
application?        A.  Yes,  sir. 

Q.  Did  you  come  alone?        A.  I  believe  I  did. 

Q.  Did  you  meet  Mr.  Steffey  here  ? 

A.  No,  I  don't  believe  Mr.  Steifey  was  here  at  that 
time.     I  couldn't  say  positively  as  to  that  now. 

Q.  And  who  paid  your  expenses  down  to  Lewiston 
before  you  filed? 

A.  Well,  Mr.  Steffey  let  me  have  some  money. 

Q.  How  much  money  did  he  let  you  have  ? 

A.  I  think, — I  couldn't  say;  it  wasn't  very  much 
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at  that  time  though. 

Q.  Was  it  $20.00? 

A.  It  seems  to  me  it  was  about  $20.00  now;  I 
couldn't  say,  but  I  believe  it  was  about  $20.00  he  let 
me  have. 

Q.  Was  the  $20.00  to  pay  your  expenses  down  here 
and  your  filing     [538—208]     fees  % 

A.  It  was  to  help  anyway. 

Q.  I  w^ant  to  know^  if  that  wasn't  what  it  was  given 
to  you  for  ?        A.  Yes,  I  believe  it  w^as. 

Q.  Do  you  know  who  prepared  this  sworn  state- 
ment for  you  that  I  have  shown  you  ? 

A.  No,  I  don't. 

Q.  Did  you  have  that  before  you  came  away  from 
your  home?        A.  No,  I  don't  think  so. 

Q.  Who  piloted  you  around  to  the  land  office  when 
you  got  here? 

A.  I  wouldn't  say  absolutely  now;  Mr.  Steffey 
might  have  been  with  me,  and  if  there  was  anybody 
with  me  it  was  him. 

Q.  Do  you  remember  going  to  any  lawyer's  office 
to  have  those  papers  prepared? 

A.  I  believe  we  did  go  into  a  lawyer's  office  in  the 
old  land  office  building. 

Q.  You  say  we.     Who  w^as  it  ? 

A.  Well,  whoever  was  with  me ;  it  must  have  been 
Steffey  if  it  was  anybody. 

Q.  Do  you  know  where  you  met  the  party  that  took 
you  to  the  land  office?        A.  No,  I  don't. 

Q.  Were  you  in  the  Lewiston  National  Bank  that 
day? 
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A.  I  don't  know  whether  I  w^as  in  the  bank  or  not ; 
I  couldn't  say. 

Q.  Your  wdf  e  took  up  a  timber  claim,  did  she  1 

A.  Yes,  sir. 

Q.  And  what  is  her  name  ? 

A.  Jannie  Meyers. 

Q.  Did  she  take  up  a  claim  before  you  did,  or 
after?        A.  No,  it  was  some  time  afterwards. 

Q.  You  returned  to  your  home  after  filing  these 
papers,  and  do  [539 — 209]  you  remember  being 
notified  when  the  time  came  for  you  to  make  your 
final  proof  ? 

A.  Why,  I  remember  of  getting  a  paper  with  the 
notice  in. 

Q.  And  had  you  talked  with  Mr.  Steffey  between 
the  time  that  you  made  your  filing  and  the  time  for 
making  your  proof  ? 

A.  I  couldn't  say  that  I  did,  nor  I  couldn't  say  that 
I  didn  't,  because  I  have  forgotten. 

Q.  Well,  when  you  started  away  from  your  home 
to  make  your  final  proof,  did  you  have  the  money 
with  which  to  make  proof  ?        A.  No,  sir. 

Q.  Had  you  made  any  arrangements  for  it? 

A.  Yes,  Mr.  Steffey  was  to  let  me  have  the  money. 

Q.  That  was  the  original  arrangement? 

A.  Yes,  sir. 

Qi.  You  hadn't  talked  to  him  about  it  since  the 
first  time  ? 

A.  I  couldn't  say  now ;  I  might  have  had  some  con- 
versation before  I  come  down  to  prove  up,  I  couldn't 
say,  but  I  know  it  w^as  understood  he  was  to  get  me 
the  money. 
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Q.  That  was  understood  before  you  filed  on  itf 

A.  Yes,  that  he  was  to  let  me  have  the  money  to 
carry  me  through,  if  I  didn't  have  it. 

Q.  And  you  came  to  the  land  office  and  made  your 
final  proof?        A.  Yes,  sir. 

Q.  Now,  where  did  you  get  the  money  that  you 
made  your  final  proof  with? 

A.  Mr.  Steffey  gave  me  the  money  at  the  Annex  at 
the  Bollinger  Hotel. 

Q.  That  was  the  morning  that  you  made  your 
proof?        A.  It  was  the  day  I  made  my  proof. 

Q.  Do  you  remember  whether  he  gave  it  to  you  in 
cash  or  by  check  ? 

A.  I  believe,  as  near  as  I  can  remember,  it  was  gold 
coin  he  gave  me.     [540 — 210] 

Q.  Do  you  remember  how  much  it  was? 

A.  I  don't  remember  positively,  but  I  believe  it 
was  a  little  better  than  $400.00. 

Q.  And  you  went  right  from  the  Bollinger  Hotel 
to  the  land  office  and  paid  that  money  and  made  your 
proof?        A.  And  made  my  proof,  yes,  sir. 

Q.  Did  you  ever  get  any  money  for  your  claim? 

A.  Yes,  sir. 

Q.  How  much? 

A.  I  got  in  the  neighborhood  of  $150.00,  maybe  a 
little  bit  better;  I  think  it  was  a  little  bit  over,  but 
right  at  $150.00. 

Q.  Who  gave  you  that?        A.  Mr.  Steffey. 

Q.  When  was  that  given  you  ? 

A.  That  was  given  to  me  after  I  had  deeded  the 
property. 
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Q.  Did  he  give  you  any  money  besides  the  $400.00 
the  day  you  made  your  proof? 

A.  I  don't  remember  what  day  it  was  that  I  trans- 
ferred the  property,  whether  it  was  the  same  day  or 
not,  but  I  got  the  money  after, — well,  I  couldn't  say 
positively  when  I  did  get  the  money,  but  I  know  the 
transaction, — he  carried  it  out. 

Q.  Who  paid  your  expenses  down  to  Lewiston 
when  you  came  to  make  your  proof? 

A.  I  couldn't  say  as  to  that;  perhaps  I  paid  it  my- 
self; I  couldn't  say. 

Q.  Are  you  sure  about  that? 

A.  No,  I  am  not  positive  about  that. 

Q.  Wasn't  your  arrangement  with  Mr.  Steffey 
that  he  was  to  pay  all  your  expenses  ? 

A.  Well,  Mr.  Steffey  said  he  would  let  me  have  the 
money  to  pay  my  expenses,  and,  of  course,  about 
coming  down,  I  wouldn't  have  considered  that  any- 
thing. 

Q.  To  whom  did  you  deed  the  property? 
[541—211] 

A.  I  believe  it  was  to  Kester  and  Kettenbach. 

Q.  William  F.  Kettenbach  and  George  H.  Kester? 

A.  I  don't  know  their  initials. 

Q.  You  didn't  have  the  money  with  which  to  pur- 
chase a  claim  when  you  entered  into  this  arrange- 
ment with  Mr.  Steffey  and  you  told  him  so.  Is  that 
correct  ? 

A.  That  is  correct;  I  didn't  have  the  money. 

Q.  Do  you  remember  whether  you  spent  even  a 
cent  of  your  own  money  for  expenses  iu  coming  ti* 
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the  land  office  to  make  vour  sworn  statement  and  fil- 
ing  it,  and  back  to  your  home,  and  then  down  again 
to  make  your  final  proof  ? 

Mr.  TANNAHILL.— We  object  to  that  on  the 
ground  that  it  calls  for  a  conclusion  of  the  witness 
and  not  a  statement  of  the  fact.  If  the  money  be- 
longed to  him  it  was  his,  whether  he  borrowed  it  or 
how  he  got  it. 

A.  I  couldn't  say  positively,  but  I  don't  know  but 
what  I  did  have  some  of  my  own  money  when  I  come 
down  to  make  my  final  proof,  but  I  couldn't  say  posi- 
tively, for  I  do  not  know. 

Q.  I  am  asking  you  whether  you  paid  any  of  your 
expenses  down  here,  or  whether  Steffey  gave  you  the 
money  for  that  purpose  ? 

A.  When  I  come  down  to  make  my  final  proof,  I 
don't  believe  Mr.  Steffey  was  with  me,  and  I  must 
have  paid  my  own  way  down. 

Q.  Did  he  give  you  back  the  money  that  you  spent? 

A.  I  couldn't  say  as  to  that. 

Q.  Do  you  remember  telling  me,  Mr.  Myers,  at 
Moscow,  last  fall,  when  you  appeared  before  the 
grand  jury,  that  you  didn't  have  to  put  up  a  cent  of 
your  own  money  for  anything,  and  that  you  had  no 
expenses  at  all  in  taking  up  this  claim  % 

A.  I  don't  remember  now;  it  might  have  been  that 
Mr.  Steffey  did  pay  all  my  expenses,  but  I  could  not 
positively  say. 

The  SPECIAL  EXAMINER.— Read  that  ques- 
tion over.  I  don't  believe  you  answered  the  question 
that  Mr.  Gordon  asked  you.     [542—212] 
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Mr.  GORDON.— Q.  Do  you  remember  whether 
you  made  that  statement  to  me  ? 

A.  I  don 't  remember  now. 

Q.  Do  you  know  whether  or  not  it  is  a  fact  that  you 
didn't  pay  any  of  your  expenses  of  taking  up  that 
claim,  and  that  Steffey  gave  you  the  money  for  every 
expense  you  had  in  connection  with  it  % 

Mr.  TANNAHILL.— We  object  to  that  as  leading 
and  suggestive,  and  cross-examination,  and  repeti- 
tion. 

A.  I  could  not  positively  say,  because  he  might 
have  paid  all  my  expenses,  because  I  have  forgotten. 

Q.  Wasn't  it  your  understanding  when  you  first 
talked  with  him  that  he  w^as  to  put  up  the  money  for 
every  expense? 

A.  I  don't  know  that  it  was  just  positively  men- 
tioned every  expense,  but  he  told  me  he  would  fur- 
nish me  the  money  to  pay  my  expenses. 

Q.  Did  your  wdfe  have  any  independent  income, 
Mr.  Myers,  or  did  she  only  have  such  money  as  you 
furnished  her  % 

A.  Why,  not  any  more  than  she  might  have  some 
money  from  boarding  some  men  there  at  the  mill. 

Q'.  Do  you  know^  whether — 

A.  I  think  at  that  time  she  was  boarding  a  school 
teacher;  a  school  teacher  was  boarding  with  us. 

Q.  How  long  had  the  school  teacher  been  there  in 
January,  1906? 

A.  Why,  I  couldn't  tell,  but  the  school  must  have 
commenced  along  about  some  time  in  September  or 
the  first  of  October,  and  she  would  be  there  from  that 
time. 
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Q.  Do  you  know  what  board  she  paid? 

A.  No,  I  don't ;  perhaps  about  $3.00  a  week 

Q.  About  $3.00  a  week? 

A.  I  don't  think  it  was  more  than  that;  it  might 
have  been. 

Q.  Do  you  know  whether  or  not  the  mill  was  run- 
ning at  that  time  ? 

A.  No, — what  time  was  that  in  the  year? 

Q.  January,  1906.     [543—213] 

A.  In  January  the  mill  wasn't  running;  it  wasn't 
running  that  early  in  the  spring. 

Q.  When  was  the  mill  running  ? 

A.  I  didn't  start  up  the  mill  until  in  the  spring 
perhaps,  perhaps  in  April,  some  time  in  April. 

Q.  And  how  many  men  boarded  at  your  house  at  a 
time,  if  you  had  any  mill  then  ? 

A.  Well,  I  couldn't  say,  because  sometimes  I  had 
some  of  the  men  hired  that  lived  around  there  and 
they  would  stay  at  home,  and  sometimes  they  would 
just  be  there  for  dinner,  and  a  few  of  them  w^ould  eat 
there  all  the  time. 

Q.  I  am  speaking  now  of  along  in  March,  April, 
May  and  June,  1906. 

A.  Well,  I  don't  know  what  date  I  started  the 
mill;  I  didn't  start  up  in  the  spring  until  the  frost 
was  out  of  the  logs,  and  I  couldn't  say  as  to  just  how 
many  men  was  boarding  with  me,  because  some  of 
them  boarded  with  me  and  some  didn't. 

Q.  None  of  the  men  lived  with  you,  did  they? 

A.  Some  of  the  men  did,  stayed  there  all  the  time 
and  worked  there. 
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Q.  Did  you  charge  them  for  their  rooms  1 

A.  No,  just  for  the  board;  they  had  a  bunk-house. 

Q.  What  board  did  they  pay  apiece,  about  ? 

A.  Fifty  cents  a  day. 

Q.  Such  as  were  there?        A.  Yes. 

Q.  Do  you  remember  how  many  men  you  had  em- 
ployed at  the  mill  in  the  spring  of  1906  % 

A.  No,  I  couldn't  tell. 

Q.  Couldn't  you  approximate  it? 

A.  Well,  it  would  run  along  somewhere  about 
twelve  or  fifteen  men. 

Q.  This  $150.00  that  you  say  Mr.  Steffey  gave  you, 
did  he  give  it  to  you  all  at  one  time,  or  had  he  made 
advances  to  you  from  time  to  time?     [544 — 214] 

A.  I  don't  remember. 

Q.  Did  the  whole  transaction  turn  out  as  you 
understood  it  would  from  your  arrangement  with  Mr. 
Steff ey  when  you  first  talked  wdth  him  ? 

A.  It  did. 

Q.  Did  you  ever  repay  Mr.  Steffey  the  money  that 
you  borrowed  from  him,  or  was  it  just  considered  as 
the  deal  being  closed  when  you  got  the  $150.00,  and 
that  would  cancel  all  of  it  ? 

A.  Well,  as  near  as  I  can  remember,  he  brought 
me  a  statement  with  all  the  transactions  settled  up 
in  it,  so  much  taken  out  for  money  he  had  advanced 
me,  and  he  gave  me  the  balance. 

Q.  I  will  ask  you  whether  or  not  you  would  have 
sold  that  claim  to  anybody  else  but  Mr.  Steffey  had 
they  wanted  to  buy  it  ? 

A.  I  wouldn't  without  first  giving  Mr.  Steffey  a 
chance. 
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Q.  You  felt  under  obligation  to  him'? 
A.  I  felt  under  obligation  because  he  had  helped 
me  out,  and  I  felt  under  obligation  to  give  him  the 
first  chance. 

Q.  You  felt  that  Mr.  Steff  ey  had  a  prior  right  % 
A,  Yes,  sir,  because  he  had  helped  me. 
Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Charles  S.  Mvers, 
dated  October  30,  1905;  the  nonmineral  affidavit, 
bearing  the  same  date ;  the  notice  for  publication ;  the 
testimony  of  Charles  S.  Myers,  given  on  final  proof, 
and  the  cross-examination  thereof,  dated  January  22, 
1906,  all  of  which  have  been  identified  by  the  witness ; 
the  testimony  of  the  w^itnesses  on  final  proof ;  the  re- 
ceiver's receipt  and  the  register's  certificate,  dated 
January  22,  1906;  certified  copy  of  patent  issued  to 
Charles  S.  Myers,  dated  September  11, 1907;  and  the 
other  papers  attached,  from  the  land  office  files,  all 
concerning  the  entry  of  Charles  S.  Myers  to  the 
northwest  quarter  of  section  29,  township  38  north  of 
range  6  east,  Boise  meridian.  We  also  offer  certified 
copy  of  a  deed  made  by  Charles  S.  Myers,  and  Jan- 
nie,  his  wife,  conveying  to  William  F.  Kettenbach 
and  George  H.  Kester,  in  consideration  of  $1,000.00, 
the  northwest  [545 — 215]  quarter  of  section  29, 
township  38  north  of  range  6  east,  Boise  meridian, 
acknowledged  before  Fred  H.  Judd,  Justice  of  the 
Peace  for  Nez  Perce  County,  and  recorded  at  the 
request  of  the  Lewiston  National  Bank  March  26, 
1906;  also  the  certificates  of  recordation  attached. 
Said  abov(»  mentioned  documents  were  thereupon 
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marked  by  the  Stenographer  as  Exhibits  lOA,  lOB, 
IOC,  lOO,  lOE,  lOF,  lOG,  lOH,  101,  lOJ,  lOK,  lOL, 
lOM,  ION,  10-0,  lOP,  and  lOQ. 

Mr.  TAN'NAHILL.— The  defendants  severally 
waive  any  further  identification  of  the  documents 
just  offered  in  evidence,  and  severally  object  to  the 
introduction  of  any  and  all  of  the  documents  just 
offered,  in  so  far  as  they  relate  to  bills  406  and  388, 
upon  the  ground  and  for  the  reason  that  the  entry 
is  not  involved  in  either  of  these  actions,  and  they 
are  irrelevant  and  incompetent  and  immaterial. 
And  the  defendants  severally  object  to  the  intro- 
duction in  evidence  of  all  of  the  final  proof  papers, 
and  especially  the  testimony  of  claimant  Charles  S. 
Myers,  and  the  cross-examination  of  the  claimant 
Charles  S.  Myers,  the  testimony  of  the  witness 
Dominick  Cameron,  and  the  cross-examination  of 
the  witness  Dominick  Cameron,  the  testimony  of  the 
witness  Harvey  J.  Steffey,  and  the  cross-examination 
of  the  witness  Harvey  J.  Stefty,  proof  of  publication, 
upon  the  ground  that  they  are  incompetent,  irrele- 
vant and  immaterial.  And  the  defendants  further 
severally  object  to  the  introduction  of  the  papers  in 
evidence,  upon  the  ground  and  for  the  reason  that 
all  of  the  papers  are  not  offered,  and  the  following 
document  appearing  among  the  files  is  not  offered 
in  evidence,  to  wit:  ^'Department  of  the  Interior, 
United  States  Land  Oifice.  Lewiston,  Idaho,  Janu- 
ary 26,  1906.  T.  &  S.  No.  1735.  Charles  S,  Myers. 
I  hereby  certify  that  the  Notice  of  Intention  to 
Make  Proof  furnished  to  the  Special  Agent  w^as  lost 
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or  destroyed  when  the  Land  Ofl&ce  was  removed  to 
its  new  quarters,  and  cannot  be  attached  hereto. 
That  this  claim  is  in  rough,  broken  mountains, 
heavily  timbered,  where  the  soil  is  thin  and  the  land 
worthless  for  agriculture;  that  no  complaints  of 
fraud  have  been  received  from  this  neighborhood, 
[546 — 216]  and  that  I  know  of  no  fact  which  tends 
to  impeach  the  good  faith  of  this  entryman.  In 
witness  whereof,  I  have  hereunto  set  my  hand,  the 
day  and  year  first  above  in  this  certificate  written. 

H.  V.  A.  FERGUSON, 
Special  Agent  G.  L.  O.'* 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Myers,  your  transactions  with  Mr.  Steffy 
were  simply  that  if  you  wanted  to  borrow  the  money, 
or  didn't  have  the  money  yourself  with  which  to  pay 
for  the  land,  he  would  loan  you  the  money  ? 

A.  That  w^as  the  understanding,  yes. 

Q.  That  was  the  understanding?        A.  Yes. 

Q.  You  had  no  contract  or  agreement  whereby  you 
was  to  sell  him  the  land,  at  the  time  you  made  your 
filing,  did  you  ?        A.  I  had  not. 

Q.  Or  at  the  time  you  made  your  final  proof  ? 

A.  No,  sir. 

Q.  You  had  no  contract  or  agreement  that  you  was 
to  sell  the  land  to  anyone,  at  the  time  you  made 
your  filing,  did  youl        A.  I  did  not. 

Q.  And  had  someone  else  offered  you  $500.00  more 
than  what  Mr.  Steffey  had  offered  you,  and  Mr.  Steffy 
wouldn't   give   that   amount,   you   would   have   felt 
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perfectly  free  to  sell  it  to  the  other  parties,  would 

you? 

A.  I  would  have,  by  putting  up  the  money  he  had 
loaned  me. 

Q.  Then,  vour  affidavit  that  you  made  at  the  time 
you  filed  your  sworn  statement,  '^That  I  have  made 
no  other  application  under  said  acts;  that  I  do  not 
apply  to  purchase  the  land  above  described  on 
speculation,  but  in  good  faith  to  appropriate  it  to 
my  own  exclusive  use  and  benefit,  and  that  T  have 
not,  directly  or  indirectly,  made  any  agreement  or 
contract,  or  in  any  way  or  manner,  with  any  person 
or  [547 — 217]  persons  whomsoever,  by  which  the 
title  I  may  acquire  from  the  Government  of  the 
United  States  may  insure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself,"  that  was  true 
at  the  time  you  made  it,  was  it?        A.  Yes,  sir. 

Q.  And  at  the  time  you  made  final  proof? 

A.  Yes,  sir. 

Q.  And  it  is  still  true  ?        A.  Yes,  sir. 

Q.  How  long  after  you  made  your  final  proof  was 
it  that  you  sold  the  land? 

A.  I  don't  know,  but  it  was  shortly  afterwards. 

Q.  I  believe  you  made  your  final  proof  the  22d  of 
January,  1906,  your  final  proof  papers  show  that  you 
made  your  final  proof  then?        A.  Yes. 

Q.  That  is  about  the  time  you  made  your  final 
proof?        A.  Yes,  sir. 

Q.  I  will  show  you  the  original  deed,  and  ask  you 
if  that  is  your  and  your  wife's  signatures  to  that 
deed.         A.  Yes,  sir. 
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Q.  The  date  of  it  is  the  12th  of  March,  1906? 

A.  Yes,  sir. 

Q.  That  is  about  the  time  you  sold  your  land,  is  it? 

A.  Yes,  sir. 

Q.  And  about  the  time  you  made  your  settlement 
with  Mr.  Steffy,  and  paid  him  back  his  money  that 
vou  had  borrowed  from  him? 

A.  Yes,  it  was  all  settled  up  in  one  transaction. 

Q.  I  will  ask  you  to  look  at  this  affidavit  and  state 
whether  or  not  that  is  your  signature  to  it. 

A.  Yes,  sir. 

Q.  And  glancing  over  the  affidavit,  it  is  substan- 
tially the  same  as  your  sworn  statement,  that  you 
made  no  contract  or  agreement  to  sell  your  land,  prior 
to  the  time  you  made  your  final  proof.  That  affi- 
davit   ,[548—218]     is  true,  is  it? 

A.  Yes,  sir,  I  hadn't  made  any  contract  with  any- 
body. 

Q.  Who  requested  you  to  sign  this  affidavit? 

A.  That  there? 

Q.  Yes. 

A.  Why,  I  don't  know,  unless  it  was  Mr.  StejBfy. 
He  was  the  man  that — 

Q.  Do  you  remember  that  Mr.  Steffy  brought  you 
the  affidavit  to  sign  ? 

A.  I  think  he  did;  I  believe  he  had  Mr.  Todd  with 
him.  I  couldn't  say;  it  has  been  so  long  that  I  have 
forgotten. 

Q.  Well,  give  us  your  best  recollection. 

A.  I  believe  it  was  him  that  was  with  him. 

Mr.  TANNAHILL.— The  defendants  severally  re- 
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quest  that  the  affidavit  just  identified  be  marked  as 

Defendant's  Exhibit  ^'A/'  for  identification. 

The  above  mentioned  affidavit  was  thereupon 
marked  by  the  stenographer  as  ^^Defendants'  Ex- 
hibit ^A,'  for  identification." 

Q.  I  believe  you  said  you  got  a  relinquishment 
from  Mr.  Steffy,  did  you,  Mr.  Myers  1 

A.  I  got  the  relinquishment.  I  don't  know  who 
he — ^he  got  the  relinquishment  for  me. 

Q.  You  don't  know  whose  relinquishment  it  was, 
do  you?        A.  No,  I  don't;  I  have  forgotten. 

Q.  Did  you  file  on  the  land  that  was  described  in 
this  relinquishment,  or  do  you  remember? 

A.  I  don't  remember,  but  then  it  was  understood 
that  that  was  it,  and  I  am  satisfied  it  was. 

Eedirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Myers,  this  affidavit  that  you  have  identi- 
fied, have  you  ever  read  that  affidavit? 

A.  Well,  sir,  I  don 't  know^  now. 

Q.  Do  you  know  w^hat  is  in  the  affidavit?  [549 — 
219]         A.  No,  I  don't;  I  don't  remember  now. 

Q.  But  Mr.  Steffy  just  brought  you  this  paper, 
with  a  notary  public,  and  asked  you  to  sign  it  and 
swear  to  it  ? 

A.  I  couldn't  say  whether  I  read  it  at  that  time 
or  not. 

Q.  AVas  there  any  discussion  about  the  affidavit? 

A.  I  don't  believe  there  was. 

Q.  There  was  nothing  said — you  just  signed  it 
because  Mr.  Steffy  asked  you  to? 
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A.  I  couldn't  say  as  to  that;  I  don't  remember 
whether  I  read  it  or  not. 

Q.  Did  you  ever  make  any  other  affidavit  to  Mr. 
Steffy,  that  you  know  of  ?        A.  Not  that  I  know  of. 

Q.  Do  you  know  what  the  contents  of  this  affidavit 
is?        A.  No,  I  haven't  read  it;  I  don't  know. 

Q.  And  you  have  no  recollection  of  any  discussion 
about  it?        A.  I  haven't  now,  no. 

Q.  You  don't  know  what  the  affidavit  pertains  to, 
do  you?        A.  I  don't  believe  I  do. 

Mr.  GOEDON.— That  is  all. 

Mr.  TANNAHILL.— That  is  all.     [550—220] 

[Testimony  of  Mrs.  Jannie  Myers,  for  Complainant.] 
Mrs.  JANNIE  MYERS,  a  witness  called  in  behalf 
of  the  complainant,  being  first  duly  sworn,  testified 
as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  Mrs.  Jannie  Myers,  are  you? 

A.  Yes,  sir. 

Q.  And  you  are  the  wife  of  Mr.  Charles  S.  Myers, 
who  has  just  testified?        A.  Yes,  sir. 

Q.  And  you  reside  at  home  with  him  and  have  ever 
since  he  has  lived  in  that  part  of  the  country  where 
you  now  reside,  have  you?        A.  Yes,  sir. 

Q.  Do  you  remember  when  the  sa^vmill  in  which 
your  husband  is  engaged  began  operations? 

A.  I  think  it  was  about  five  years  ago. 

Q.  Well,  do  you  remember  whether  it  was  in  oper- 
ation when  he  filed  on  his  timber  claim,  or  when  you 
filed  on  yours?        A.  Yes. 
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Q.  Or  were  you  just  ranching  then? 

A.  It  was  when  I  filed  on  mine. 
:  Q.  Was  it  when  he  filed  on  his?     Had  it  started 
up  then? 

A.  Well,  I  think  it  had.  I  couldn't  say  for  sure, 
but  I  think  it  had. 

Q.  Now,  he  made  his  application  in  the  fall,  in 
October  as  I  remember,  and  he  made  his  final  proof 
the  latter  part  of  January.  The  mill  didn't  run 
during  those  months,  did  it?        A.  No,  sir. 

Q.  And  had  the  mill — had  you  all  had  the  mill 
prior  to  that  time  ?        A.  Yes,  I  think  so. 

Q.  What  I  mean  is  this:  Did  you  just  get  it  the 
fall  before  you  purchased  your  claim,  and  that  it 
hadn't  run  that  fall,  and  you  began  the  [551 — 221] 
next  spring;  or  had  you  had  it  the  summer  before? 

A.  Well,  I  am  not  sure,  but  I  think  we  had  run  it 
the  summer  before — I  am  not  sure. 

Q.  Who  talked  with  you  about  taking  up  a  timber 
claim,  Mrs.  Myers  ?        A.  Mr.  Steffey. 

Q.  Mr.  Harvey  J.  Steffey?        A.  Yes,  sir. 

Q.  And  how  long  did  he  talk  to  you  about  it  before 
you  took  up  the  claim?        A.  How  long  before? 

Q.  Yes.  Oh,  I  mean  approximately.  Was  it  a 
few  days,  or  a  month,  or  what? 

A.  Oh,  it  must  have  been — I  think  it  must  have 
been  four  or  five  months. 

Q.  Well,  did  he  go  to  your  house  to  see  you  about 
it?        x\.  He  came  up  there,  yes. 

Q.  Now,  what  did  he  say  to  you  ? 

A.  Well,  I  just  asked  him  to  get  me  a  timber  claim. 
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Q.  And  what  was  said? 

A.  And  he  said  that  he  would  see  if  he  could? 

Q.  And  was  anything  said  about  money  at  that 
time  to  purchase  the  timber  claim? 

A.  No,  there  wasn't  anything  said  at  that  time. 

Q.  Did  you  have  the  money  with  which  to  purchase 
a  timber  claim  ?        A.  No. 

Q.  Did  you  ask  him  what  it  would  cost,  or  have 
any  understanding  as  to  how  you  would  take  this 
claim  up? 

A.  Well,  no;  I  didn't  talk  with  him.  We  talked 
at  home  about  it  among  ourselves.  I  knew  how  my 
husband  had  got  his. 

Q.  You  knew  how  he  had  got  his,  did  you  ? 

A.  Yes,  sir.     [552—222] 

Q.  You  knew  the  arrangements  he  had  with  Mr. 
Steffey  about  his?        A.  Yes. 

Q.  And  you  discussed  that,  and  was  it  your  idea 
to  get  one  the  same  way  ?        A.  Yes. 

Q.  And  did  you  go  with  your  husband  when  he 
made  the  deed  and  sold  his  claim? 

Mr.  TANNAHILL. — We  object  to  any  evidence 
in  relation  to  the  deed  and  the  filing  upon  or  proving 
up  upon  the  timber  claim  of  Mrs.  Jannie  Myers,  in 
so  far  as  it  relates  to  actions  388  and  407,  or  either 
of  those  actions,  upon  the  ground  that  the  entry  of 
Mrs.  Myers  is  not  involved  in  either  of  these  actions, 
and  the  evidence  is  irrelevant,  incompetent  and  im- 
material. 

WITNESS.— Yes,  sir. 

Mr.  GORDON.— Q.  And   you  knew  that   he  had 
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sold  his  claim  ?        A.  Yes,  sir. 

Q'.  And  you  knew  what  he  got   for  it  ? 

A.  Well,  I  knew  at  the  time. 

Q.  That's  what  I  mean.        A.  Yes. 

Q.  And  did  you  make  a  similar  arrangement  with 
Mr.  Steffey? 

A.  No.  There  wasn't  hardly  anything  said  be- 
tween Mr.  Steffey  and  I. 

Q.  It  was  transacted  mostly  through  your  hus- 
band?       A.  Yes,  mostly. 

Q.  Now,  when  you  went  to  take  up  your  claim, 
who  went  to  the  land  office  with  you? 

A.  Who  went  to  the  land  office  when  I  took  the 
claim  ? 

Q.  Who  came  down  to  Lewiston  with  you  to  go 
to  the  land  office? 

A.  Well,  my  husband  did — no,  he  didn't,  either, 
I  don't  think.  Let  me  see,  when  I  took  the  claim? 
No,  he  didn't  come  down  then.  [553 — 223]  Miss 
Rundell  came  down — Miss  Bertha  Rundell — and  Mr. 
Steffey  went  to  the  land  office  with  me. 

Q.  Now,  who  paid  the  traveling  expenses  of  that 
journey?        A.  We  did. 

Q.  Who  is  ^^we"?        A.  Why,  myself. 

Q.  Did  Mr.  Steffey  give  you  the  money  to  pay 
those  expenses?        A.  No,  sir. 

Q.  You  are  sure  of  that? 

A.  I  feel  quite  sure.     I  got  the  money  from  home. 

Q.  Do  you  know  whether  Mr.  Steffey  gave  you  the 
money  before  you  left  home  or  not? 

A.  Well,  now,  I  don't  think  he  did. 
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Q.  I  show  you  the  timber  and  stone  lands  sworn 
statement  of  Jannie  Myers, —        A.  What  is  it? 

Q.  I  show  you  the  timber  and  stone  lands  sworn 
statement  of  Jannie  Myers,  dated  March  19th,  1906, 
and  ask  you  if  that  is  your  signature  to  the  same, 
and  whether  you  filed  it  in  the  land  office  at  Lewis- 
ton  on  or  about  the  date  it  bears  ? 

A.  Yes;  that  is  my  signature  all  right. 

Q.  And  you  filed  it  in  the  land  office? 

A.  Yes,  sir. 

Q.  I  show  you  the  nonmineral  affidavit  of  Jannie 
Myers,  of  the  same  date,  and  ask  you  if  that  is  your 
signature,  and  if  you  filed  that  at  the  same  time? 

A.  Yes,  sir. 

Q.  That  was  on  your  first  trip  to  Lewiston  ? 

A.  Yes,  sir. 

Q.  I  show  you  an  affidavit  of  Jannie  Myers  of  the 
same  date,  sworn  to  before  T.  H.  Bartlett,  Register, 
and  ask  you  if  that  is  your  signature,  and  if  you 
filed  that  the  same  day?     [554 — 224]         A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  Jannie  Myers, 
given  on  final  proof  June  6th,  1906,  and  ask  you  if 
that  is  your  signature  to  that?        A.  Yes,  sir. 

Q.  Is  that  your  signature  to  the  cross-examination, 
taken  at  the  same  time  ?        A.  Yes,  sir. 

Q.  Mrs.  Myers,  do  you  remember  where  you  had 
the  sworn  statement  and  the  other  papers  that  you 
filed  in  the  land  office  on  the  first  visit  there,  pre- 
pared?       A.  What  is  the  question,  please? 

The  last  question  was  repeated  by  the  Reporter. 

A.  No,  sir,  I  didn't. 
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Q.Did  Mr.  Steffey  furnish  you  those  papers'? 

A.  Well,  I  don 't  remember  whether  he  did  or  not. 

Q.  Now,  when  you  filed  those  papers  in  the  land 
office,  do  you  remember  whether  you  had  any  ex- 
penses to  pay  that  day  ? 

A.  I  don't  think — the  ear  fare,  and  such  as  that, 
do  you  mean? 

Q.  No;  I  mean  at  the  land  office — the  filing  fee 
and  the  publication,  etc.?  Did  you  pay  any  ex- 
penses at  the  land  office  that  day? 

A.  Well,  I  think  I  did.     I  am  not  sure. 

Q.  Well,  have  you  an  idea  of  what  the  expenses 
were?        A.  No,  sir,  I  haven't. 

Q.  Did  Mr.  Steffey  go  to  the  land  office  with  you  ? 

A.  Yes,  sir. 

Q.  Well,  do  you  know  whether  he  paid  the  ex- 
penses or  not^ — the  filing  fee  and  the  amount  requi- 
site for  the  publication — advertising? 

A.  No,  sir,  I  don 't  remember  whether  he  did  or  not. 

Q.  Do  you  remember  when  you  came  to  make  your 
final  proof  and  pay  for  this  land? 

A.  Yes,  sir.     [555—225] 

Q.  Who  notified  you  as  to  the  time? 

A.  I  suppose  it  came  from  the  land  office. 

Q.  Had  you  seen  Mr.  Steffey  in  the  meantime? 

A.  I  don't  remember  of  it. 

Q.  Who  did  you  come  to  Lewiston  with  on  that 
occasion?        A.  When  we  proved  up? 

Q.  Yes. 

A.  That  was — well,  the  same  ones ;  Mr.  Steffey  and 
my  husband  and  Miss  Rundell. 
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Q.  Now,  who  paid  the  expenses  of  that  trip? 

A.  Well,  I  don't  remember  now  who  did. 

Q.  Did  you? 

A.  I  don't  remember  whether  I  did  or  not. 

Q.  Did  you  have  an  understanding  with  Mr.  Stef- 
f ey  that  he  was  to  pay  all  the  expenses  and  to  furnish 
the  mone}^  to  take  up  this  claim? 

A.  No,  sir;  I  never  had  any  understanding  with 
him  at  all. 

Q.  Well,  did  your  husband  make  that  arrangement 
with  him  for  you?        A.  No,  he  didn't. 

Q.  You  know  that  is  the  arrangement  your  hus- 
band had  to  take  up  his  claim,  isn't  it? 

A.  Yes,  I  think  it  was. 

Q.  And  didn't  I  understand  you  to  say  that  you 
had  the  same  arrangement? 

A.  Well,  I  hadn't  made  any  arrangements  with 
Mr.  Steffey  about  it. 

Q.  Well,  who  did  you  make  your  arrangements 
with  about  it?        A.  Well,  we  just  talked  at  home. 

Q.  Who  was  at  home?^ — your  husband  and  your- 
self?       A.  Yes,  sir. 

Q.  Well,  wasn't  it  your  understanding  that  you 
were  to  take  up  a  claim  on  the  same  conditions  that 
your  husband  did?        A.  Yes,  sir.     [556 — 226] 

Q.  And  you  knew  what  the  conditions  were  that 
he  took  his  up  on? 

A.  Well,  I  did  at  the  time,  yes. 

Q.  And  you  knew  Mr.  Steffey  was  to  furnish  the 
money  and  to  pay  all  his  expenses? 

A.  Well,  I  don't  know  whether  he  was  to  furnish 
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it  all  or  not. 

Q.  How  much  money  did  you  pay  into  the  land 
office  when  you  made  your  final  proof? 

A.  Well,  I  think  it  was  $200.00.     I  am  not  sure. 

Q.  And  where  did  you  get  that  money  ? 

A.  Well,  I  don't  remember  now  where  I  did  get  all 
of  it.     I  think  I  had  part  of  it  myself. 

Q.  Who  did  3^ou  get  the  rest  from? 

A.  I  think  from  Mr.  Steffey. 

Q.  Did  you  get  it  down  here  at  Lewiston  ? 

A.  I  think  I  brought  part  of  it  from  home,  and  I 
think  he  gave  me  part  of  it  down  here. 

Q.  Now,  do  you  know  how  much  it  was  that  he 
gave  you?        A.  No,  sir,  I  don't. 

Q.  Have  you  any  idea? 

A.  Well,  I  haven't  much  idea. 

Q.  Did  you  give  him  a  note  to  secure  it? 

A.  No,  sir. 

Q.  Did  you  pay  him  any  interest  on  it? 

A.  No,  sir. 

Q.  Did  you  ever  repay  him? 

A.  Well,  I  suppose  he  got  his  pay  after  the  claim 
was  sold. 

Q.  Have    you    any    remembrance    of   how    much 
money  you  brought  from  home  with  you? 

A.  No,  sir,  I  don't  remember. 

Q.  Well,  can't  you  approximate  it?     Was  it  $5.00, 
or  $10.00,  or  $20.00,  or  $30.00,  or  $40.00? 

A.  Well,  it  has  been  so  long  ago  that  I  don't  re- 
member.    [557—227] 

Q.  How  long  after  you  made  your  proof  did  you 
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negotiate  for  the  sale  of  this  land? 

A.  How  long  before  I  sold? 

Q.  Yes.     I  asked  you  how  long  after  you  made 
proof  before  you  sold? 

A.  Well,  it  was  perhaps  yix  weeks,  as  near  as  I 
can  remember. 

Q.  And  who  did  you  talk  with  about  it? 

A.  Mr.  Steffey. 

Q.  Who  else? 

A.  Nobodv  that  I  remember  of. 

Q.  Did  you  ever  talk  with  Mr.  William  Dwyer 
about  it? 

A.  He  came  by — I  think  he  came  by  one  evening 
with  Mr.  Steffey. 

Q.  And  was  Mr.  Dwyer  there  when  the  deed  was 
made? 

A.  He  was  there  when  some  papers  were  signed, 
I  think. 

Q.  Well,  at  your  home?        A.  Yes,  sir. 

Q.  What  papers  did  you  sign,  besides  a  deed? 

A.  Well,  I  don't  know  whether  I  signed  any  or 
not.     (Laughing.) 

Q.  Did  you  go  to  the  office  of  Mr.  Judd  to  acknowl- 
edge this,  or  did  Mr.  Judd  come  to  the  house? 

A.  I  think  I  went  to  Mr.  Judd's. 

Q.  Now,  do  you  remember  who  went  with  you? 

A.  I  don't  remember  of  anybody  going  only  Mr. 
Myers. 

Q.  Was  the  deed  there,  or  had  somebody  brought 
it  to  the  house  before  you  went  to  Mr.  Judd's? 

A.  Well,  I  think  it  was  brought  to  the  house. 
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Q.  Do  yon  rem  amber  who  brought  it? 

A.  Well,  T  think  that  must  have  been  Mr.  Steffey. 

Q.  Well,  what  was  the  occasion  that  Mr.  Dwyer 
came  there  with  him?  A.  Well,  T  don't  know. 
[558—228] 

Q.  Do  you  remember  them  being  there  together 
relative  to  this  claim?        A.  No,  sir. 

Q.  Have  you  any  idea  of  the  occasion  that  Mr. 
Dwyer  and  Mr.  Steffey  were  there  together  ? 

A.  No,  sir. 

Q.  When  did  you  get  your  money  out  of  this 
claim? 

A.  Well,  it  was  soon  after  it  was  sold,  perhaps  a 
week  or  ten  days. 

Q.  Did  you  get  any  of  it  before  you  made  the  deed? 

A.  No,  sir. 

Q.  Did  you  ever  get  a  check  from  Mr.  Steffey? 

A.  I  don't  remember  getting  any  check. 

Q.  Did  Mr.  Steffey  pay  you  for  this  property? 

A.  Yes,  sir. 

Q.  Did  he  pay  you  in  cash? 

A.  Yes,  sir,  I  think  it  was. 

Q.  How  much  money  did  he  give  you  ? 

A.  Well,  I  think  it  was  about  $125.00— $120.00  or 
$125.00,  perhaps. 

Q.  And  is  that  what  you  understood  he  was  to  give 
you  when  he  entered  the  claim  ? 

A.  Well,  there  wasn't  any  understanding  just  how 
much  I  would  get. 

Q.  Was  it  approximated  how  much  you  would  get  ? 

A.  He  thought  about  that — that  I  could  get. 
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Q.  Do  you  know  to  whom  you  sold  the  property — 
the  names  of  the  parties  in  the  deed  ? 

A.  Well,  I  think  it  was  Kester  and  Kettenbach. 

Q.  Do  you  remember  whether  you  read  the  deed  or 
not?        A.  No,  sir,  I  don't.     [559—229] 

Q.  Did  the  entire  transaction  turn  out  just  as  you 
expected  that  it  would  and  understood  that  it  would 
from  the  time  you  had  your  first  talk  with  Mr. 
Steffey? 

A.  It  turned  out  just  about  as  we  thought  it  would, 
yes. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  lands  sworn  statement  of  Jannie  Myers, 
the  nonmineral  affidavit,  the  notice  for  publication, 
the  testimony  of  Jannie  Myers  given  at  the  final 
proof  and  the  cross-examination  thereof,  the  affi- 
davit of  Jannie  Myers,  dated  March  19th,  1906  (all 
of  which  papers  have  been  identified  by  the  witness), 
the  testimony  of  the  witnesses  on  final  proof,  the 
Receiver's  Receipt  and  the  Register's  Certificate,  the 
cross-examination  of  Jannie  Myers  at  final  proof, 
and  the  cross-examination  of  the  witnesses  at  final 
proof,  a  certified  copy  of  the  patent,  dated  Septem- 
ber 11th,  1907,  issued  to  Jannie  Myers ;  all  relating  to 
the  entry  of  the  west  half  of  the  southwest  quarter 
of  section  25,  township  38  north,  of  range  5  east,  of 
Boise  meridian.  We  also  offer  a  certified  copy  of 
the  deed  dated  July  11th,  1906,  between  Jannie 
Myers,  and  Charles  S.  Myers,  her  husband,  and 
George  H.  Kester  and  William  F.  Kettenbach,  for 
a  consideration  of  $450.00,  conveying  the  west  half 
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of  the  southwest  quarter  of  section  25,  township  38 
north,   of  range   5   east,  of  the  Boise  meridian,  ac- 
knowledged July  11th,  1906,  before  Fred.  H.  Judd, 
Justice  of  the  Peace,  recorded  July  28th,  1906,  at  the 
request  of  the  Lewiston  National  Bank. 

Mr.  TANNAHILL.— The  defendants  waive  any 
further  identification  of  the  documents  offered  in 
evidence  by  the  Government,  but  the  defendants 
severally  object  to  all  of  the  documents  offered  in 
evidence,  in  so  far  as  they  relate  to  bills  No.  406  and 
388,  upon  the  ground  that  the  entry  is  not  involved 
in  these  two  actions,  and  they  are  irrelevant,  in- 
competent and  immaterial.  And  the  defendants 
severally  object  to  the  introduction  in  evidence  of 
an}^  of  the  final  proof  papers  in  either  of  the  actions, 
especially  the  affidavit  of  Jannie  Myers,  the  testi- 
mony [560 — 230]  of  the  claimant,  Jannie  Myers, 
and  the  cross-examination  of  the  claimant,  Jannie 
Myers,  the  testimony  of  the  witness  William  Dwyer, 
and  the  cross-examination  of  the  witness  William 
Dwyer,  the  testimony  of  the  witness  Harvey  J. 
Steffey,  and  the  cross-examination  of  the  witness 
Harvey  J.  Steffey;  upon  the  ground  that  they  are 
irrelevant,  incompetent  and  immaterial,  relating  to 
matters  occurring  long  after  the  filing  of  the  sworn 
statement.  And  the  defendants  severally  object  to 
the  introduction  of  any  of  the  documents  in  evidence, 
upon  the  ground  that  it  is  not  all  of  the  documents 
relating  to  the  entry,  there  appearing  among  the 
papers  the  following  dociunent : 
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'^Lewiston,  Idaho,  April  6,  1906. 
^^T.  A.  No.  1856. 
**  Jannie  Mvers. 

**I  hereby  certify  that  I  have  made  inquiry  into 
this  timber  claim;  that  I  am  informed  by  the  U.  S. 
Postmaster  at  Fraser,  Idaho,  that  claimant  is  a  mar- 
ried woman,  being  the  wife  of  a  resident  of  Fraser 
who  is  well  to  do;  that  she  is  able  to  buy  the  land 
herself,  and  that  in  his  opinion  she  is  seeking  to 
acquire  title  in  good  faith,  and  for  her  own  individual 
use  and  benefit;  and  I  further  certify  that  I  know 
of  no  reason  why  final  receipt  should  not  issue,  if 
the  proof  papers  are  regular  and  satisfactory  on 
their  face. 

^^IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand,  the  day  and  year  first  above  in  this  Certifi- 
cate written. 

^'H.  V.  A.  FERGUSON, 
'^Special  Agent  G.  L.  O.'' 

Mr.  GORDON.— Do  you  offer  that? 

Mr.  TANNAHILL. — No ;  I  am  objecting  to  any  of 
the  papers  because  you  didn't  offer  it. 

Mr.  GORDON. — As  I  remember  it,  I  offered  this, 
and  this  all  goes  together.  I  offered  the  notice  for 
publication,  and  that  is  on  the  back  of  it. 

Mr.  TANNAHILL.— Well,  the  affidavit  just  read 
having  been  offered  [561 — ^231]  in  evidence  by 
Mr.  Gordon,  U.  S.  Assistant  Attorney  General,  the 
objection  on  the  ground  that  all  of  the  files  wasn't 
offered  is  withdrawn. 

Said  documents  were   thereupon   marked   by  the 
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Reporter  as  Exhibits  11,  llA,  IIB,  IIC,  IID,  HE, 
HE,  IIG,  IIH,  11 T,  IIJ,  IIK,  IIL,  IIM,  UN,  11-0, 
and  HP. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mrs.  Myers,  I  believe  you  said  you  had  no 
special  arrangement  with  Mr.  Steffey  other  than 
that  he  would  loan  you  a  part  of  the  money  or  all  of 
the  money  to  purchase  the  claim,  in  case  you  wanted 
it,  is  that  right  ? 

A.  Well,  I  don't  know  that  we  had  that  arrange- 
ment made.  I  don't  remember  of  it.  In  fact,  we 
didn't.  Mr.  Steffey  and  I  didn't  have  much  to  say 
about  it. 

Q.  You  had  no  arrangements  with  Mr.  Steffey 
that  you  would  sell  him  the  claim,  or  sell  the  claim 
to  anyone,  before  you  filed  on  it,  did  you? 

A.  No,  sir. 

Q.  And  you  had  no  such  arrangements  before  you 
made  your  final  proof  ?        A.  No,  sir. 

Q.  And  you  didn't  understand  that  you  was  under 
obligations  to  sell  the  claim  to  Mr.  Steffey,  or  to  any- 
one else,  at  the  time  you  filed  on  it,  or  at  the  time  you 
made  your  final  proof?        A.  No,  sir. 

Q.  Then,  your  affidavit  that  you  made  at  the  time 
you  filed  your  sworn  statement,  that  **I  have  made 
no  other  application  under  said  acts;  that  I  do  not 
apply  to  purchase  the  land  above  described  on 
speculation,  but  in  good  faith  to  appropriate  it  to 
my  own  exclusive  use  and  benefit,  and  that  I  have 
not,  directly  or  indirectly,  made  any  agreement  or 
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contract,  or  in  any  way  or  manner,  with  any  person 
or  persons  whomsoever,  by  which  the  title  I  may 
acquire  from  the  Government  [562 — ^232]  of  the 
United  States  may  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself,"  that  affidavit 
was  true,  was  it  ?        A.  Yes,  sir. 

Q.  It  was  true  at  the  time  you  made  it,  and  at  the 
time  you  made  final  proof?        A.  Yes,  sir. 

Q.  And  it  is  still  true  ?        A.  Yes,  sir. 

Q.  And  the  only  sale  you  made  of  it  was  some  six 
weeks  after  you  made  your  final  proof,  when  it  was 
sold  to  Kester  and  Kettenbach?        A.  Yes,  sir. 

Q.  I  will  ask  you,  Mrs.  Myers,  to  look  at  this  deed 
I  now  hand  you,  and  state  whether  or  not  that  is 
your  name  and  the  name  of  your  husband  attached 
to  the  deed.        A.  Yes,  sir. 

Q.  And  you  read  the  deed  before  you  signed  it,  did 
you? 

A.  Well,  I  don't  remember  now,  but  I  suppose  I 
surely  did. 

Q.  You  imderstood  what  you  was  signing? 

A.  Yes,  sir. 

Q.  And  that  it  was  a  deed  to  the  land? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  look  at  the  affidavit  I  now 
hand  you,  and  state  whether  or  not  that  is  your  signa- 
ture to  the  affidavit.        A.  Yes,  sir. 

Q.  Just  glance  over  the  affidavit,  and  state  whether 
or  not  you  remember  the  circumstances  of  your  sign- 
ing that  affidavit. 

(The  witness  read  said  affidavit.) 
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Q.  Do  you  remember  who  brought  this  afBdavit 
to  you  to  sign?        A.  No,  sir,  I  don't. 

Q.  Do  you  remember  of  Mr.  Steffey  and  Mr.  Judd 
bringing  the  affidavit  to  you  to  sign?     [563 — 233] 

A.  Mr.  Stelfey  and  Mr.  Judd,  you  say? 

Q.  Yes? 

A.  I  don't  remember  Mr.  Judd  being  there. 

Q.  Was  Mr.  Steffey  there  when  you  signed  it  ? 

A.  Well,  I  don't  remember  whether  he  was  or  not. 

Q.  Do  you  remember  the  circumstances  of  your 
signing  the  affidavit?        A.  No,  sir,  I  don't. 

Q.  That  is  your  signature,  isn't  it? 

A.  Yes,  sir,  that  is  my  signature  all  right. 

Q.  But  you  don't  remember  the  circumstances  of 
your  signing  it?        A.  No,  sir. 

Q.  You  remember  that  you  signed  your  affidavit 
at  the  same  time  your  husband  signed  a  similar 
affidavit?  There  was  two  affidavits,  and  Mr.  Judd 
and  Mr.  Steffey  brought  them  to  you  to  sign?  Do 
you  now  remember  the  circumstance  ? 

A.  No,  sir,  I  don't. 

Q.  This  affidavit  that  you  made  is  true,  is  it,  Mrs. 
Myers?        A.  Yes,  sir. 

Mr.  TANNAHILL.— We  ask  that  the  affidavit 
just  referred  to  be  marked  Defendants'  Exhibit 
''B,"  for  identification. 

Said  document  was  so  marked  by  the  Reporter. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Do  you  remember  seeing  that  affidavit  before 
that  Mr.  Tannahill  has  just  shown  you? 
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A.  I  don't  remember  it  now,  but  I  have  seen  it, 
because  it  is  my  writing. 

Q.  Well,  do  you  remember  whether  or  not  you 
just  signed  it  without  reading  it  over? 

A.  Well,  I  don't  remember  whether  I  did  or  not. 
[564—234] 

Q.  As  I  understood  you  to  say,  you  remember 
nothing  of  the  circumstances'?        A.  No,  sir. 

Q.  Or  the  conversation  which  brought  about  the 
signing  of  this  affidavit  I        A.  No,  sir. 

At  this  time  a  recess  was  taken  until  two  o'clock 
P.  M.     [565—235] 

At  two  o'clock  P.  M.  the  hearing  was  resumed. 

[Testimony  of  Joel  H.  Benton,  for  Complainant.] 

JOEL  H.  BENTON,  a  witness  called  on  behalf  of 
the  complainant,  being  first  duly  sworn,  testified  as 
follows,  to  wit : 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Joel  H.  Benton  ?        A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Benton? 

A.  Lewiston. 

Q.  How  long  have  you  resided  in  Lewiston? 

A.  About  twenty-six  years. 

Q.  You  are  a  married  man  ?        A.  Yes,  sir. 

Q.  You  are  the  father  of  William  B.  Benton? 

A.  Yes,  sir. 

Q.  What  was  your  occupation,  Mr.  Benton,  in 
April,  1902?        A.  I  was  selling  dry-goods. 

Q.  Do  you  remember  taking  up  a  claim  under  the 
timber  and  stone  act  in  that  year  ?        A.  Yes,  sir. 
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Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment, signed  by  Joel  H.  Benton,  dated  August  28, 
1902,  and  ask  you  if  you  signed  that  statement  and 
filed  the  same  in  the  land  office  about  the  date  it 
bears?        A.  Yes. 

Q.  I  show  you  the  testimony  of  Joel  H.  Benton, 
given  on  final  proof,  November  21,  1902,  and  ask  you 
if  you  signed  that  paper.         A.  Yes,  sir. 

Q.  I  show  you  the  cross-examination  of  Joel  H. 
Benton  at  final  proof.  Is  that  your  signature  to 
that?        A.  Yes,  sir. 

Q.  Mr.  Benton,  who  first  spoke  with  you  about 
taking  up  a  claim  under  the  timber  and  stone  act? 

Mr.  TANNAHILL.— We  object  to  the  evidence  of 
the  witness  in  so  far  [566' — 236]  as  it  relates  to 
eases  number  388  and  407,  upon  the  ground  that  the 
entry  is  not  involved  in  these  particular  cases,  and 
on  the  further  ground  that  it  is  incompetent,  ir- 
relevant and  immaterial. 

Mr.  GORDON.— Q.  Who  first  spoke  with  you 
about  taking  up  a  claim  under  the  timber  and  stone 
act? 

A.  Why,  1  don't  know;  everybody  was  talking 
about  it,  the  whole  town,  I  don't  know.  W.  A.  Smith 
located  me;  I  think  I  spoke  to  him  myself. 

Q.  Had  you  located  a  homestead  prior  to  that 
time  ? 

A.  I  had  started  to  take  up  one,  yes,  sir,  gone  on 
to  one,  but  never  filed  on  it. 

Q.  You  had  squatted  on  it? 

A.  Squatted,  yes,  sir. 
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Q.  What  was  your  arrangement  about  squatting  on 
the  homestead  claim? 

Mr.  TANNAHILL.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial,  a  homestead 
claim  not  being  involved  in  these  proceedings  or  in 
any  of  the  actions  now  under  consideration. 

A.  Well,  we  had, — there  was  some  arrangement  on 
that  homestead  between  Mr.  Robnett  and  I. 

Q.  What  was  that  arrangement  ? 

A.  Well,  it  was  that  he  should, — I  would  take  that 
up  and  go  on  to  the  land  and  stay  there  until  it  was 
surveyed,  and  he  was  to  furnish  the  money  for  the 
expenses  while  I  was  there.  And  then  after  final 
proof  I  was  to  let  him  have  the  land. 

Q.  Where  was  this  homestead  that  you  refer  to? 

A.  In  39—4. 

Q.  And  near  what  town  was  it  ? 

A.  It  wasn't  near  any  town, — about  forty  miles 
from  Orofino. 

Q.  And  that  was  prior  to  your  making  your  stone 
and  timber  entry?        A.  Yes,  sir.     [567 — 237] 

Q.  Now,  did  he  furnish  the  mone}^  for  you  to  carry 
out  that  arrangement  with  your  homestead  ? 

A.  As  far  as  I  went  he  did,  yes. 

Q.  Now,  without  me  having  to  ask  each  question, 
you  just  tell  the  whole  transaction  about  locating  on 
that  homestead,  how  you  were  to  get  the  money,  and 
who  you  were  to  take  up  there,  and  everything  in 
connection  with  it. 

Mr.  TANNAHILL.— The  same  objection  to  all  of 
this.  \  ;. ; 
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A.  That  homestead  has  nothing  to  do  with  any  of 
this  timber  business. 

Mr.  GORDON.— Q.  I  understand  that,  but  I  want 
to  know  about  it  just  the  same. 

The  SPECIAL  EXAMINE!?.— Just  answer  the 
question  the  counsel  asks  you. 

Mr.  TANN AHILL.— It  is  understood  that  we  have 
the  same  objection  to  all  of  this  evidence,  that  it  is 
irrelevant  and  immaterial. 

The  SPECIAL  EXAMINER.— Yes,  the  objection 
may  run  all  through  this. 

A.  Of  course,  that  has  been  eight  years  ago  last 
spring,  and  I  may  not  get  it  in  just  the  same  words 
I  had  it  before,  but  I  will  give  you  the  gist  of  it. 

Mr.  GORDON. — Q.  Tell  just  as  much  of  it  as  you 
remember,  and  the  manner  in  which  you  remember 
it. 

A.  Well— 

Q.  Begin  at  the  beginning  of  this  transaction  with 
Mr.  Robnett. 

A.  Well,  now,  I  don't  know\  I  don't  know 
whether  I  spoke  to  Mr.  Robnett  first  or  whether  he 
spoke  to  me  first,  I  don't  remember  that. 

Q.  Whichever  one  spoke  to  the  other  about  it,  tell 
what  happened  after  that. 

A.  I  think  I  may  have  said  something  to  him  about 
it,  told  him  to  find  me  some  land  where  I  could  take 
it  up,  take  up  a  homestead,  and  he  said  he  thought 
may  be  he  could  find  a  place,  and  we  talked  it  over 
several  times.  Then  finallv  he  called  me  in  one  dav, 
into  the  bank,  [568 — 238]  into  the  place  where  he 
done  his  business,  in  the  directors'  room. 
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Q.  In  what  bank  ? 

A.  The  Lewiston  National  Bank.  And  I  was  to 
go  on  to  the  land  and  do  what  should  be  done  in  the 
way  of  taking  up  a  homestead,  and  he  was  to  furnish 
the  money  for  the  expenses. 

Q.  Were  you  to  go  up  with  some  other  people, 
under  a  similar  arrangement? 

A.  Yes,  there  was  Mrs.  Harris  and  her  two 
daughters  went  up  there  at  the  same  time. 

Q.  Was  that  Mrs.  Mary  Harris? 

A.  Yes,  Mrs.  Mary  Harris. 

Q.  And  what  were  her  daughters  named? 
A.  Jeanette  and  Ethel. 

Q.  Did  they  have  claims  near  yours  ? 
A.  Yes,  sir. 

Q.  The  one  you  squatted  on  ? 
A.  Yes,  in  39—5. 

Q.  As  I  understand,  this  land  that  you  were  going 
to  locate  a  homestead  on  wasn't  open  at  that  time. 
A.  No,  sir,  it  wasn't  open;  we  just  squatted. 

Q.  Now,  state  how  you  were  to  get  the  money  from 
Mr.  Robnett  to  carry  out  this  arrangement  or  agree- 
ment that  you  had  with  him. 

A.  Well,  he  gave  me  a  check-book,  and  I  was  to 
draw  checks  on  the  bank. 

Q.  Did  you  have  a  deposit  at  the  bank? 

A.  No,  I  had  no  deposit,  no.  I  made  out  the 
checks  so  as  to  keep  Mr.  Robnett  straight;  I  would 
put  **Ex."  on  for  expenses,  so  that  he  could  keep  it 
straight  himself. 
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Q.  As  I  understand,  he  gave  you  a  blank  f^heck- 
book?        A.  Yes,  sir. 

Q.  On  the  Lewiston  National  Bank  ? 

A.  Yes,  sir.     [569—239] 

Q.  You  didn't  have  any  deposit  there?        A.  No. 

Q.  And  you  were  to  draw  these  cheeks  and  sign 
them  with  your  own  name?        A.  Yes,  sir. 

Q.  And  were  you  to  pay  your  own  expenses  while 
you  were  locating  on  this  homestead? 

A.  I  kept  my  own  expenses  and  drew  checks  for 
them;  I  kept  track  of  them,  I  mean,  and  also  Mrs. 
Harris'  and  her  daughters. 

Q.  Did  Mr.  Robnett  come  up  there  during  any  of 
the  time  you  were  up  in  the  timber  on  this  home- 
stead? 

A.  I  believe  he  was  there  in  August  a  little  while, 
a  few  days. 

Q.  Was  he  up  there  just  prior  to  the  time  you 
made  your  timber  and  stone  filing? 

A.  I  forget  what  time  now,  some  time  in  August, 
though. 

Q.  Was  it  before  you — ?        A.  Yes,  sir,  before. 

Q.  Did  you  have  any  conversation  with  Robnett 
then  about  taking  up  a  timber  claim? 

A.  It  was  very  slight.  Mr.  Smith  came  in  at  the 
same  time  and — 

Q.  I  am  speaking  now  about  Mr.  Robnett. 

A.  I  was  going  to  tell  you,  Mr.  Smith  (»ame  in  at 
the  same  time,  and  we  all  talked  together,  and  Rob- 
nett mentioned,  if  Al.  could  find  me  anything  to 
locate  me  on  he  would  see  me  through.     That  is  as 
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far  as  I  remember. 

Q.  Was  that  the  only  conversation  you  had  with 
him  about  it?        A.  Yes,  sir. 

Q.  Was  he  to  furnish  you  the  mone}^  the  same  as 
for  the  homestead? 

A.  No,  sir,  there  wasn't  a  word  said  about  him 
furnishing  me  the  money,  wasn't  a  word  said. 

Q.  Do  I  understand  that  you  didn't  take  up  a  tim- 
ber and  stone  claim  at  the  request  of  Mr.  Robnett? 

A.  No,  sir,  I  did  not.     [570—240] 

Q.  What  did  Mr.  Eobnett  say  to  you  when  he 
first  talked  with  you  in  the  presence  of  Mr.  Smith 
about  this  timber  and  stone  claim? 

A.  Just  as  much  as  I  remember  about  him  saying, 
and  there  wasn't  anything  more  said  about  it,  was 
that  if  Al.  Slnith  found  a  claim  for  me  he  would  see 
me  through.     Those  was  the  ver}^  words  he  used. 

Q.  Did  he  tell  you  he  would  furnish  you  the 
money  ? 

A.  No,  sir,  he  didn't  say  that  at  all. 

Q.  Do  you  remember  testifying  at  the  trial  against 
William  F.  Kettenbach  and  others,  at  Moscow,  in 
the  fall  of  1907? 

A.  I  remember  being  there,  yes,  sir. 

Q.  You  remember  testifying,  don't  you? 

A.  Yes,  sir. 

Q.  I  am  reading  from  case  1606  that  was  men- 
tioned in  the  stipulation  at  the  beginning  of  the 
hearing.  Do  you  remember,  Mr.  Benton,  whether 
this  question  was  asked  you:  ^^What  do  you  mean 
by  saying  he  would  put  you  through  with  it?"    And 
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that  you   answered:    **He   would   furnish   me   the 
money  to  carry  me  through,  while  I  was  up  there 
in  the  timber  he  came  up  there  himself.'' 

A.  I  don't  remember  those  words.  1  remember 
that  question  was  asked  me,  but  that  meant  he  was 
to  furnish  the  money  for  final  proof. 

Q.  That  was  the  time  though  that  you  first  talked 
with  him  about  it?  That  was  the  time  you  talked 
with  him  in  the  presence  of  Mr.  Smith? 

A.  Yes,  sir. 

Q.  That  was  the  first  time  that  you  talked  with 
him  about  — ? 

A.  The  stone  and  timber. 

Q.  Then,  he  did  tell  you  at  that  time  that  he  would 
see  you  through  with  it  and  furnish  the  money  for 
final  proof? 

Mr.  TANNAHILL.— We  object  to  that.  The  wit- 
ness' answer  in  the  other  trial,  just  read  by  counsel, 
does  not  so  state.  The  latter  part  of  it  is  some  con- 
clusion that  the  witness  might  have  drawn,  but  it 
does  not  state  in  his  evidence  in  the  other  trial  that 
that  was  what  Robnett  told  him.  [571 — 241]  It 
does  not  state  in  his  evidence  in  the  other  trial  that 
Robnett  told  him  he  would  furnish  him  the  monev. 

Mr.  GORDON.— Q.  Is  that  right? 

A.  No,  I  think  the  way  it  was,  the  way  I  remem- 
ber it,  he  said  he  would  see  me  through,  and  that  was 
all  there  was  to  it.  There  wasn't  anything  said 
about  money.  It  was  my  understanding  in  my  own 
mind  that  he  was  to  furnish  the  money  for  final 
proof,  but  he  didn't  say  that.     He  just  said,  *'I  will 


644  The  United  States  of  America 

(Testimony  of  Joel  H.  Benton.) 
see  you  through." 

Q.  And  had  you  ever  been  on  this  timber  and 
stone  claim?        A.  Before  that,  no,  sir. 

Q.  Were  you  ever  on  the  timber  and  stone  claim 
before  you  filed  on  it? 

A.  Never  was,  no,  sir,  not  entirely  on  it;  I  was 
out  near  it,  but  never  on  it. 

Q.  Were  you  on  the  land  before  you  made  proof? 

A.  I  went  down,  Al.  Smith  took  me  out  one  time, 
but  it  rained  all  day,  and  when  we  got  pretty  close 
to  he  he  said,  '^It's  no  use  going  any  further,  be- 
cause it  is  almost  dark,"  and  I  was  sick  at  the  time, 
and  he  said,  ^'It's  just  like  this,"  he  says,  ^^ there's 
no  use  in  going,"  and  so  we  didn't  go. 

Q.  Then,  you  came  down  to  Lewiston  to  make  your 
application,  to  file  on  this  timber  and  stone  claim, 
did  you  ? 

A.  I  will  tell  you  how  it  was,  Mr.  Gordon.  I  cut 
my  foot  right  in  there  (indicating),  and  I  was  laid 
up  for  two  months,  and  I  had  to  come  out  from  there. 
That  was  before  I  filed  on  the  timber  at  all.  It  bled 
like  a  stuck  pig,  you  know,  and  I  couldn't  walk  on  it, 
and  I  had  to  come  out,  and  it  laid  me  up  for  two 
months.     I  could  hobble  around  on  crutches,  was  all. 

Q.  You  finally  came  down  to  Lewiston? 

A.  On  account  of  my  foot  being  cut,  yes. 

Q.  And  you  filed  on  your  timber  and  stone  claim? 

A.  Yes,  sir.     [572—242] 

Q.  You  filed  the  sworn  statement  you  have  iden- 
tified here?        A.  Yes,  sir. 

Q.  Do  you  remember  how  much  the  filing  fee  and 
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the  expenses  incidental  to  that  filing  was'? 

A.  I  don't  remember  now. 

Q.  Well,  approximately. 

A.  I  can't  think  now;  I  don't  remember. 

Q.  You  know  you  paid  some  fee  when  you  filed? 

A.  Yes,  sir.  I  forget  whether  it  was  $16.00  now, 
or  what  it  was. 

Q.  Where  did  you  get  the  money  to  pay  thaf? 

A.  Well,  the  filing  fee,  I  had  to  pay  my  own  ex- 
penses going  out  there  to  the  timber,  and  I  think 
Mr.  Robnett  furnished  the  money  for  the  filing  fee. 

Q.  What  do  you  mean  by  furnishing  your  own 
money  going  out  to  the  timber  *? 

A.  Well,  of  course,  we  had  some  expenses. 

Q.  Weren't  you  drawing  that  expense  through 
that  check-book  Robnett  gave  you? 

A.  This  was  separate  from  that,  you  understand; 
this  was  separate  altogether.  When  I  went  out  I 
told  him  I  had  my  own  money  and  paid  my  own  ex- 
penses. This  was  a  different  piece  of  land  from 
that  other,  altogether. 

Q.  I  understand  that,  but  I  understood  that  in 
this  check-book,  for  Robnett 's  expense  you  marked 
it  **Ex."  and  for  your  own  expense — 

A.  That  was  for  Mrs.  Harris'  expense  and  my 
own,  on  the  homestead. 

Q.  What  did  you  draw  the  other  checks  for? 

A.  After  while  when  I  sold  the  land — 

Q.  No,  I  mean  before  you  sold  the  land,  what  were 
you  drawing  the  checks  for? 

A.  For  expenses;  as  I  say,  I  drew  checks  for  my 
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expenses  and  Mrs.  Harris'  expenses  for  going  up 
and  back;  she  was  up  and  down  there  two  or  three 
times  that  summer. 

Q.  How  far  was  this  timber  claim  from  vour 
homestead  ?    [573—243] 

A.  Well,  I  couldn't  say;  it  was  about  ten  miles, 
I  guess,  maybe  twelve  miles, — I  aint  sure.     I  am 
just  guessing  at  that.    It  was  in  33,  wasn't  it? 

Q.  I  don't  know  one  from  another.  Do  you  re- 
member w^ho  prepared  your  filing  papers,  your  sworn 
statement  for  you? 

A.  No,  I  don't,  because,  as  I  say,  I  had  to  hobble 
around  on  crutches,  and  I  think  my  son  was  there  to 
get  it  done,  and  I  don't  know  who  did  bring  them 
out. 

Q.  Was  your  son  employed  by  Mr.  Robnett  at  that 
time  too?        A.  No,  sir. 

Q.  Do  you  know  who  he  was  employed  by  at  that 
time? 

A.  He  wasn't  employed  by  anybody;  he  was  out 
there  just  the  same  as  me  until  he  came  in. 

Q.  I  understood  you  were  out  there  to  assist  Mr. 
Robnett. 

A.  He  came  out  to  stay  there  with  me  awhile. 

Q.  Now,  do  you  remember  when  the  time  came 
around  to  make  your  final  proof?        A.  Yes,  sir. 

Q.  And  do  you  remember  how  much  you  paid  in 
the  land  office  on  the  occasion  that  you  made  your 
proof? 

A.  I  think  it  was  something  over  $400.00;  I  ain't 
sure  now. 
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Q.  Where  did  you  get  the  money  to  make  that 
payment?        A.  I  got  it  from  Mr.  Robnett. 

Q.  That  was  Clarence  Robnett? 

A.  Clarence  Robnett,  yes,  sir. 

Q.  Now,  did  you  have  any  conversation  with  him 
or  arrangement  with  him  after  the  first  time  you 
saw  him  that  you  have  referred  to  about  getting 
that  final  proof  money?        A.  No. 

Q.  Did  you  just  go  to  him  the  day  of  the  final 
proof  and  tell  him  you  wanted  the  money,  or  what 
did  you  say?        A.  Yes,  sir.     [574 — 244] 

Q.  Did  you  give  him  a  note? 

A.  No,  I  didn't  give  any  note, 

Q.  Did  you  pay  him  any  interest  on  the  money 
you  got  from  him? 

A.  No,  I  couldn't  say  that  I  did. 

Q.  And  do  you  remember  of  ever  repaying  that 
money  that  you  got  from  Robnett? 

A.  Well,  finally,  after  about  three  months,  after 
1  finally  sold  it  to  him  and  he  got  his  money  for  it. 

Q.  How  much  did  he  give  .you  for  it? 

A.  $1600.00. 

Q.  Now,  did  you  have  any  arrangement  as  to  about 
how  much  you  were  to  get  out  of  this  claim? 

A.  After  the  final  proof  we  had  an  understanding. 

Q.  Not  before? 

A.  No,  sir,  there  wasn't  a  word  said  about  it.  I 
could  have  sold  it  to  anybody  just  as  well  as  to  him 
as  far  as  that  was  concerned;  there  wasn't  a  word 
said  about  it  before  final  proof. 

Q.  Now,   what   was   this   arrangement   that   you 
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refer  to  as  making  with  him  after  final  proof,  about 
the  sale  of  this  land? 

A.  Well,  after  final  proof,  of  course,  I  wanted 
more  money  than  he  wanted  to  give  me. 

Q.  How  much  did  he  want  to  give  you? 

A.  $1,600.00.  And  I  wanted  $2,000.00  for  the 
place. 

Q.  Why  didn't  you  sell  it  to  somebody  else  then? 

A.  Well,  as  well  to  him  as  anybody  else;  that 
seemed  to  be  about  the  price  of  land. 

Q.  State  now  about  what  arrangement  you  finally 
made  with  him  for  the  sale  of  this  land. 

A.  Well,  he  was  to  give  me  $650.00  for  it. 

Q.  Did  he  give  you  that  much? 

A.  No,  he  didn't  give  me  that  much. 

Q.  How  much  did  he  give  you  for  it? 

A.  $520.00.     [575—245] 

Q.  Had  you  ever  borrowed  any  money  from  Mr. 
Robnett  before  you  got  into  this  arrangement  with 
him  about  the  homestead?        A.  No,  sir. 

Q.  You  never  borrowed  any  money  from  him? 

A.  I  should  say  not;  I  didn't  have  to  borrow^  no 
money  from  him. 

Q.  Mr.  Benton,  what  was  your  understanding 
with  Mr.  Robnett  when  you  first  talked  with  him 
about  taking  up  a  timber  and  stone  claim  that  you 
were  to  do  for  him  in  consideration  that  he  would 
furnish  you  the  money? 

Mr.  TANNAHILL.— We  object  to  that  as  irrele- 
vant and  immaterial,  and  not  a  statement  of  any 
fact. 
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A.  We  had  no  understanding. 

Mr.  G^ORDON.— Q.  Did  you  ever  state  on  the  wit- 
ness-stand that  you  had  an  understanding  to  that 
effect?        A.  No,  sir,  not  on  a  stone  and  timber. 

Q.  I  am  referring  now  to  a  stone  and  timber. 

A.  The  arrangement  we  had  was  on  the  home- 
stead, I  tell  you. 

Q.  I  am  speaking  now  about  the  stone  and  timber 
claim.     Please  answer  my  question. 

A.  I  say  no.  Just  as  I  told  you,  we  was  talking 
about  a  stone  and  timber  and  he  said  if  he  could  find 
one  he  would  see  me  through;  that  was  as  much  of 
an  understanding  as  we  had.  T  know  what  you  are 
referring  to  there.  I  may  have  said  there  like  this, 
that  I  had  it  in  my  own  mind. 

Q.  That  is  what  I  am  trying  to  find  out,  what  was 
in  your  own  mind,  what  was  the  way  you  understood 
that  transaction. 

A.  That  is  the  w^ay  I  thought,  but  that  wouldn't 
make  it  a  fact. 

Q.  No,  but  if  I  can  find  out  from  you  what  your 
understanding  was,  and  if  I  can  find  out  from  the 
other  party  what  his  understanding  was,  then  we 
will  know^  what  both  understood.  Do  you  remem- 
ber when  you  testified  at  the  trial  of  United  States 
vs.  Clarence  W.  Robnett? 

A.  Yes,  sir.     [576—246] 

Q.  At  Moscow,  which  was  referred  to  in  the  stip- 
ulation heretofore  mentioned  as  No.  1607,  that  in 
answer  to  a  question  by  the  district  attorney,  on 
page  329,  you  said:  '*This  arrangement,  as  I  under- 
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stood  it,  was  that  I  was  to  take  up  the  land  and  he 
was  to  furnish  all  the  money  to  pay  all  expenses, 
and  after  the  expenses  were  taken  out  it  was  to  be 
divided  up?"        A.  That  was  on  the  homestead. 

Q.  No,  I  am  speaking  now  about  the  timber  and 
stone  claim. 

A.  Well,  you  understand,  Mr.  Gordon,  that  Mr. 
Ruick  had  us  pretty  near  scared  stiff  up  there  for  a 
little  while,  and  we  got  mixed  up.  Ruick  had  us 
all  scared  stiff  up  there;  there's  no  use  denying  he 
did,  because  it  was  a  fact. 

Q.  Were  you  under  indictment?        A.  Yes,  sir. 

Q,  Are  you  under  indictment  now  ? 

A.  I  understand  not. 

Q.  You  are  not  mixed  up  now,  are  you? 

A.  No,  I  am  not  mixed  up  now,  but  I  confess  I 
was  mixed  up  then.  That  was  the  arrangement 
about  the  homestead. 

Q.  Let  us  see  now  whether  you  w^ere  mixed  up  or 
not.  At  that  trial  Mr.  Ruick  handed  you  a  sworn 
statement,  and  then  this  question  follows:  ^'Is  that 
the  sworn  statement  which  you  signed  in  the  United 
States  land  office?  Answer.  Yes,  sir,  I  think  it  is. 
That  is  my  name  there.  Question.  You  haven't  any 
doubt  of  it?  Answer.  No,  I  have  no  doubt  of  it. 
Question.  And  in  duplicate?  Answer.  Yes,  sir, 
that  is  my  signature."  Do  you  remember  those 
questions  being  asked  you  and  those  answers  being 
made  by  you?        A.  Yes. 

Q.  '*And  said  papers  were  marked  Plaintift*'s  Ex- 
hibit 14,  for  identification."     I  show  you  the  same 
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paper,  marked  Plaintiff's  Exhibit  14,  and  ask  you  if 
that  isn't  the  same  paper  you  were  looking  at  when 
Mr.  Ruick  w^as  asking  these  questions  of  you  at  th(.' 
trial  of  Mr.  Robnett.     [577—247] 

A.  That  is  my  signature  there. 

Q.  And  that  is  the  same  paper  he  was  talking  to 
you  about  then,  isn't  it? 

A.  I  couldn't  swear  it  would  be  the  same  paper, 
but  that  is  my  signature. 

Q.  How  many  of  these  papers  did  you  sign, — only 
the  two,  wasn't  it?        A.  Yes,  sir. 

Q.  It  was  in  duplicate?        A.  Yes,  sir. 

Q.  You  never  had  any  other  sworn  statement  in 
that  case,  did  you? 

A.  No.  I  say  that  is  my  signature  there;  I  know 
that. 

Q.  Now,  let  us  see  whether  you  were  mixed  up 
then  or  whether  you  are  mixed  up  now.  Then  this 
statement  was  made:  ^*Read  over  this  paper,  Mr. 
Benton,  and  state  whether  3^ou  recall  the  provisions 
contained  therein  in  relation  to  whether  you  had  anv 
agreement  in  relation  to  the  land.  Answer.  I  don't 
understand  your  question.  Question.  Read  it  over 
and  state  whether  or  not  you  recognize  those  pro- 
visions or  statements  as  the  statement  at  the  time 
you  made  it?  Answer.  Yes,  sir;  as  I  understand  it. 
I  see  that  in  there.  I  didn't  quite  catch  your  ques- 
tion. Question.  You  were  sworn  to  this.  You  tes- 
tified to  that  ?  Answer.  Yes,  sir.  Question.  At  the 
time  you  made  this  statement  under  oath  you  filed 
your  sworn  statement,  had  you  entered  into  any 


652  The  United  States  of  America 

(Testiiriony  of  Joel  H.  Benton.) 
agreement  with  any  person  respecting  the  disposi- 
tion of  This  land,  when  a^ou  should  get  title  to  it?" 
Then  there  was  an  objection  by  counsel,  and  the 
next  question  was:  ^*Did  you  have  any  agreement 
respecting  this?  Answer.  Well,  I  had —  Question. 
Kindly  answer  the  question.  Answer.  Yes,  sir. 
Question.  With  whom  did  that  agreement  exist? 
Answer.  Clarence  Robnett."  Do  you  remember 
those  questions  being  asked  you  and  those  answers 
being  made  by  you? 

A.  Wliy,  I  remember, — I  can't  remember  all  those 
things  now,  eight  years  ago,  seven  years  ago,  but  it 
must  be  so.     [578—248] 

Q.  But  this  hasn't  been  seven  years  ago;  this  was 
less  than  three  years  ago  that  this  took  place. 

A.  That  was  at  the  trial  of  Kettenbach,  was  it? 

Q.  No — at  the  trial  of  Mr.  Robnett. 

A.  I  certainlv  was  mixed  then  if  I  said  it  was 
about  the  stone  and  timber,  if  I  said  there  was  an 
agreement. 

Q.  Mr.  Benton,  don't  you  know^  that  Mr.  Ruick 
wouldn't  give  you  any  papers  to  look  at  concerning 
anv  homestead  entrv,  that  the  Court  ruled  that  evi- 
dence  out  and  wouldn't  let  him  go  into  that? 

Mr.  TANNAHILL.— We  object  to  that  as  irrele- 
vant, incompetent  and  immaterial,  and  cross-ex- 
amination.        A.  I  don't  know. 

Mr.  GORDON.— Q.  Don't  you  know  that  when 
those  questions  were  being  asked  you  you  were  hold- 
ing this  in  your  hand? 

Mr.    TANNAHILL.— I    object  to   that,   on   the 
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ground  that  the  witness  didn't  hold  it  in  his  hand. 

I  was  there  and  knew  something  about  that. 

Mr.  GORDON. — Well,  T  was  just  going  on  the  rec- 
ord that  you  went  to  the  Circuit  Court  of  Appeals  on. 

A.  I  don't  know  about  that  at  all.  I  know  very 
well  that  Mr.  Ruick  had  me  all  mixed  up  anyhow, 
and  if  I  swore  there  that  I  had  that  kind  of  an  agree- 
ment on  the  stone  and  timber  claim,  as  I  said  a  while 
ago,  as  I  supposed  the  thing,  it  was  so,  but  T  was 
thinking  all  the  time  about  the  homestead. 

Q.  Let  us  go  a  little  further  and  see  if  this  will 
refresh  your  recollection:  ** Question.  Was  that 
agreement  made  before  you  filed  this  application? 
Answer.  Yes,  sir.  Question.  Or  this  sworn  state- 
ment? Answer.  Yes,  sir.  Question.  State  what 
the  agreement  was.  Give  the  language  of  Mr.  Rob- 
nett  and  your  own  as  to  the  title  and  disposition  of 
these  lands,  the  entire  arrangement  concerning  it." 

A.  That  was  on  the  first  trial  of  Robnett,  wasn't 
it?     [579—249] 

Q.  Yes,  it  was  the  trial  of  Robnett.  Do  you  re- 
member those  questions  being  asked  and  those  an- 
swers made  by  you? 

A.  Let  me  see  that  paper  again.  This  is  the  paper 
you  are  talking  about? 

Q.  Yes,  sir. 

A.  That  is  on  the  filing  of  the  stone  and  timber, 
isn't  it? 

Q.  Sworn  statement,  yes,  sir. 

A.  As  I  say,  I  was  mixed  up.  Mr.  Ruick  had  me 
mixed  up.     That  agreement  was  on  the  homestead 
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and  nothing  else. 

Q.  Did  you  ever  file  on  your  homestead? 

A.  No,  sir,  I  never  filed  on  it. 

Q.  You  never  filed  any  paper  on  it? 

A.  Never  filed  any  paper  whatever. 

Q.  How  could  you  have  gotten  mixed  up  then,  Mr. 
Benton,  in  thinking  he  was  showing  you  a  paper  and 
talking  about  a  homestead  entry? 

A.  I  said  I  got  mixed  on  the  homestead  and  timber 
claim. 

Q.  Then,  this  question  on  page  329  of  the  record 
that  I  have  referred  to,  in  No.  1607,  ^*  Question.  Now 
I  am  asking  you  what  that  agreement  was  and  if 
they  desire  the  details,  they  desire  the  detadls,  they 
may  ask  it.  Answer.  I  can  give  it  in  detail,  and  just 
exactly  what  it  was.  Question.  Well,  that  is  all  I 
want.  Answer.  Oh,  it  was  some  time  before  this. 
Question.  I  recognize  that  fact,  knowing  that  that 
was  true,  I  wanted  to  confine  you  under  the  rules  of 
this  court  as  closely  as  possible  to  an  answer  to  my 
question  direct  in  relation  to  the  stone  and  timber  en- 
try, because  the  Court  has  ruled  that  matters  relative 
to  other  land  claims  are  not  to  be  admitted.  I  am 
asking  you  what  this  arrangement  was.  Answer. 
The  arrangement,  as  I  understood  it,  was  that  I  was 
to  take  up  the  land,  and  he  was  to  furnish  all  the 
money  to  pay  all  expenses,  and  after  the  expenses 
were  taken  out,  it  was  to  be  divided  up."  Do  you 
remember  making  those  answers  to  the  questions 
asked  you? 

A.  1  suppose  1  did;  I  don't  remember  now,  but  i 
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suppose  I  did.     [580—250] 

Q.  The  next  question,  on  page  330:  ** Question. 
Who,  if  anyone,  suggested  that  arrangement?  An- 
swer. Mr.  Robnett,  and  I  had  the  arrangement  with 
him.  Question.  Well,  now,  then,  do  I  understand 
this  arrangement  was  the  result  of  a  conversation 
had  between  you  and  Mr.  Robnett?  Answer.  Yes, 
sir."  Do  you  remember  those  questions  being  asked 
and  those  answers  being  made  by  you  ? 

A.  If  I  made  those  answers  on  the  stone  and  tim- 
ber, I  got  it  mixed  up  with  the  homestead  business, 
because  that  was  the  arrangement  we  had  on  the 
homestead,  and,  as  I  say,  there  was  nothing  said 
about  the  stone  and  timber  except  just  what  I  tell  you, 
that  he  would  see  me  through ;  that  was  the  only  thing 
that  was  said  about  the  stone  and  timber. 

Q.  I  understood  you  to  say  that  you  got  the 
$400.00  and  some  odd  dollars  from  Mr.  Robnett  with 
which  to  make  your  final  proof  ?        A.  Yes,  sir. 

Q.  And  where  did  you  receive  that  money  from 
him? 

A.  He  paid  it  to  me  in  the  director's  room  of  the 
Lewiston  National  Bank. 

Q.  Was  it  in  cash?        A.  Yes,  sir. 

Q.  And  did  you  go  directly  from  that  room  up  to 
the  land  office  to  make  your  proof?        A.  Yes,  sir. 

Q.  Was  anything  said  to  you  on  that  occasion  by 
Mr.  Robnett  as  to  what  you  should  testify  to  with 
reference  to  questions  that  would  be  asked  you  when 
you  went  to  pay  that  money  into  the  land  office  ? 

A.  I  think  there  was  something  said  about  it. 
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Q.  Did  Mr.  Robnett  have  a  set  of  the  final  proof 
papers  down  in  the  directors'  room  of  the  bank  and 
go  over  them  with  you  and  discuss  with  you  how  you 
should  answer  the  questions  ? 

A.  No,  he  didn't  have  all ;  he  had  a  few  questions, — 
he  didn't  have  all. 

Q.  He  had  a  blank  form,  did  he  ?     [581—251] 

A.  I  don't  remember;  but  he  had  only  a  few  ques- 
tions. 

Q.  Do  you  remember  what  those  questions  related 
to?        A.  One  related  to  the  money. 

Q.  And  that  matter  was  discussed,  as  to  what  you 
should  say  as  to  where  you  got  the  money  % 

A.  I  think  so,  yes. 

Q.  You  weren't  mixed  up  then,  were  you?  You 
knew  what  you  were  doing  then,  didn't  you? 

A.  Yes. 

Q.  What  was  said  about  the  money  at  that  time  ? 

A.  What  was  said  about  money  ? 

Q.  Yes,  between  you  and  Mr.  Robnett,  about  what 
you  should  say  about  the  money,  when  you  went  to 
the  land  office? 

A.  All  he  said  was  I  should  say  it  was  mine. 

Q.  And  that  is  what  you  did  say  w^hen  you  went  to 
the  land  office,  isn't  it?        A.  Yes,  sir. 

Q.  Do  you  remember  this  question  being  asked  you 
on  your  cross-examination  at  the  land  office,  question 
seventeen,  ^' Where  did  you  get  the  money  with  which 
to  pay  for  this  land,  and  how  long  have  you  had  the 
same  in  your  actual  possession?"  And  that  you  an- 
swered, '  *  Earned  it  in  selling  goods.     One  day. ' '    Do 
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you  remember  making  that  answer"? 

A.  No,  not  in  sellini^  goods  one  day. 

Q.  The  one  day  referred  to  the  time  you  had  had 
it  in  your  possession. 

A.  Yes,  I  said  something  like  that. 

Q.  That  wasn't  true,  was  it?        A.  No,  sir. 

Q.  And  you  and  Mr.  Robnett  fixed  that  up  before 
you  went  up  to  make  that  statement,  didn  't  you  ? 

A.  In  the  bank  there,  yes. 

Q.  And  then  this  question  was  asked  you:  **Have 
you  kept  a  bank  account  during  the  last  six  months, 
if  so,  where?  Answer.  Yes,  Lewiston  National 
Bank."  You  never  had  a  bank  account  there,  did 
you?     [582—252] 

A.  No,  I  guess  not.  In  a  way  I  had  a  bank  account 
there ;  I  drew  checks  on  the  bank. 

Q.  Do  you  remember,  after  you  and  Robnett  were 
indicted,  that  Robnett  came  to  see  you  to  talk  these 
matters  over?        A.  Yes,  sir. 

Q.  And  he  wanted  you  to  swear  a  certain  way,  did 
he  not?        A.  Yes. 

Q.  And  what  did  he  tell  you? 

A.  What  did  he  tell  me  ? 

Q.  Yes, — on  that  occasion  ? 

A.  I  don't  just  know  what  you  mean. 

Q.  Well,  what  w^as  the  conversation  you  had  with 
him;  what  was  the  subject  of  it? 

A.  Why,  he  said  if  we  would  both  tell  the  same 
thing  we  would  both  get  out. 

Q.  And  you  declined  to  tell  the  same  thing  as  he 
did  then.     Is  that  correct  ?        A.  Yes,  sir. 
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Q.  Do  you  remember  whether  or  not,  in  that  con- 
versation, he  wanted  you  to  say  that  the  money  he 
had  advanced  to  you  in  these  matters  was  a  loan, 
and  that  vou  declined  to  do  it  ?        A.  Yes. 

Q.  You  never  considered  it  a  loan,  did  you? 

A.  Well,  not  a  loan ;  I  never  gave  a  note  for  it. 

Q.  Before  you  went  to  the  land  office  to  make  this 
final  proof,  at  the  conversation  that  you  and  Mr.  Rob- 
nett  had  in  the  directors'  room  at  the  bank,  do  you 
remember  discussing  the  question  as  to  what  you 
should  say  when  you  were  asked  at  the  land  office 
whether  you  had  an  agreement  or  not  with  him  con- 
cerning that  timber  claim? 

Mr.  TANNAHILL.— We  object  to  that  as  irrele- 
vant, incompetent  and  immaterial. 

A.  I  didn't  quite  understand  your  question. 
[583—253] 

Mr.  GORDON. — Q.  Do  you  remember,  when  you 
were  in  the  directors'  room  with  Robnett,  just  be- 
fore you  made  final  proof,  that  you  were  going  over 
some  questions  with  Robnett  as  to  how  you  should 
answer  them? 

A.  The  only  thing  was  about  the  money;  that  is  all 
I  remember  about  now,  about  the  money. 

Q.  Do  you  remember  whether  or  not,  in  that  con- 
versation, there  was  a  discussion  as  to  what  you 
should  say  when  you  were  asked  if  you  had  an  agree- 
ment with  anyone  about  that  land? 

A.  I  don't  think  that  was  discussed  at  all;  I  don't 
remember  it  at  all. 

Q.  Mr.  Benton,  have  you  talked  this  case  over  with 
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anyone  since  these  last  trials? 

A.  Why,  I  have  talked  to  several  people  about  it. 

Q.  You  have  talked  to  some  of  the  special  agents 
of  the  Government,  hav6  you  not?        A.  Yes. 

Q.  And  did  you  read  this  testimony  over,  at  their 
instance  ? 

A.  I  read  it  over  before  I  went  down  to  Boise. 

Q.  Where  did  you  read  it? 

A.  In  some  rooms  in  the  Weisgerber  building. 

Q.  In  whose  office? 

A.  It  seems  to  me  that  it  was  in  Johnson's  office, 
wasn't  it? 

Q.  They  are  in  the  same  building, — I  don't  know. 
Who  showed  it  to  you? 

A.  Mr.  Watt  and  Mr.  Smith. 

Q.  And  you  had  no  misunderstanding  about  it 
when  you  read  that  testimony  then,  had  you  ? 

A.  No,  but  I  remember  they  showed  me  my  evi- 
dence on  the  last  trial  of  Kettenbach  and  others ;  they 
didn't  show  me  my  evidence  on  the  Robnett  case,  just 
the  evidence  on  the  last  trial  of  Kettenbach  and 
Dwyer. 

Q.  Do  you  remember  at  the  trial  of  Robnett  that 
we  have  referred  to,  page  342,  that  this  question 
was  asked  you:  ^*And  the  agreement  you  have 
[584 — 254]  spoken  about  was  going  up  with  Mrs. 
Harris  and  some  of  the  other  members  of  your  church 
to  file  on  the  homestead?  Answer.  My  agreement 
was  carried  on  through  to  the  stone  and  timber,  tlie 
same  agreement."  l)o  you  remember  making  that 
reply  to  the  question  1  read  ? 
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A.  No,  I  don't  remember,  but,  as  I  said  before,  in 
my  last  testimony  there,  that  was  my  supposition  in 
my  own  mind,  that  that  same  thing  went  through,  but 
the  fact  was  there  wasn't  a  word  said  about  selling 
the  land  to  him,  the  stone  and  timber 

Q.  Then,  when  you  had  your  first  talk  with  Rob- 
nett  about  taking  up  a  timber  and  stone  claim,  do  I 
understand  you  to  say  that  it  was  your  understand- 
ing then  that  your  timber  and  stone  claim  was  to  be 
taken  up  under  the  same  arrangement  you  had  as  to 
the  homestead? 

A.  I  would  like  to  answer  that  by — 

The  SPECIAL  EXAMINER.— You  can  answer 
it  yes  or  no. 

Mr.  GORDON. — Answer  it  yes  or  no,  and  then  ex- 
plain what  you  have  to  say  about  it. 

A.  I  can  say  yes,  in  a  way.  Here  is  the  way  of  it: 
I  remember  the  question  asked  me,  '^What  do  you 
mean  by  saying  he  would  see  you  through. ' ' 

Q.  Explain  now  what  your  understanding  was. 

A.  Why,  that  he  would  furnish  me  the  money  to 
go  ahead  for  final  proof  and  expenses.  I  think  that 
question  was  asked  me;  I  know  that  question  was 
asked  me. 

Q.  What  were  you  to  do  with  the  land  after  you 
got  your  proof  made  ? 

A.  Well,  there  wasn't  a  word  said  about  it. 

Q.  What  was  your  understanding  that  you  were  to 
do  with  it? 

A.  Well,  my  understanding  was  that  he  was  to 
furnish  me  the  money  to  prove  up  on,  and  there 
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wasn't  no  understanding  between  him  and  T  about 
that  stone  and  timber,  only  as  I  might  have  thought 
1  would  let  him  have  it,  as  long  as  he  had  furnished 
me  the  money,  I  thought  I  would  let  him  have  it,  but 
T  never  agreed  to  sell  that  land  at  all.     [585 — 255] 

Q.  You  have  said  that  enough  to  impress  me  with 
that  fact,  Mr.  Benton,  but  I  want  to  know  what  your 
understanding  was  that  you  were  to  do  in  order  to 
get  him  to  carry  his  part  through  that  you  have  told 
about. 

A.  I  say  I  understood  he  was  to  furnish  me  the 
money  to  carry  it  through,  and  the  expenses  and  the 
final  proof. 

Q.  Now^,  you  have  told  twenty  times  what  he  was 
to  do.     What  were  vou  to  do  ? 

A.  Why,  I  suppose, — ^^my  understanding  was  that 
I  was  to  let  him  have  the  land. 

Q.  The  same  as  it  was  with  the  homestead? 

A.  But  there  was  nothing  said  about  it. 

Q.  As  I  say,  I  am  sufficiently  impressed  that  that 
is  the  idea  you  arc  wishing  to  convey,  but  all  I 
wanted  was  your  understanding  at  the  present  time. 
Do  you  remember  this  question  being  asked  you  at 
the  trial  of  Mr.  Robnett  that  I  have  referred  to  sev- 
eral times,  right  in  connection  with  the  other  ques- 
tions I  have  read  to  you:  ^^What  I  desire  to  get  at  is 
whether  or  not  he  said  anything  at  that  time  with 
reference  to  stone  and  timber  entries'?  Answer. 
When  we  was  up  in  the  timber  he  did,  but  the  agree- 
went  as  to  how  we  should  divide  was  not  mentioned 
there,  but  it  was  my  understanding  and  the  subse- 
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quent  facts  would  prove  that  he  had  the  same  under- 
standing and  I  can  give  you  it  if  you  want  me  to.'' 
Do  you  remember  the  question  being  asked  you  then 
and  your  making  that  answer  I  have  read? 

A.  Yes,  sir. 

Q.  You  remember  them,  do  you?        A.  Yes,  sir. 

Q.  And  that  answ^er  you  made,  it  is  true,  is  it  not? 

A.  Yes,  sir. 

Q.  You  weren  't  excited  about  that  question  and  an- 
swer, were  you?    You  knew  what  you  were  saying? 

A.  I  knew  what  I  was  saying.     [586 — 256] 

Q.  And  you  were  telling  the  truth  about  it,  weren't 
vou?        A.  I  believe  I  w^as. 

Q.  Do  you  remember  whether  or  not,  when  you 
were  discussing  the  questions  you  should  answer  in 
the  land  office  at  final  proof  relative  to  whether  or 
not  you  had  an  agreement,  that  you  and  Mr.  Robnett 
discussed  whether  you  had  an  agreement  because  it 
w^asn't  in  writing? 

A.  I  don't  remember  anything  about  that  at  all. 

Q.  You  don't  remember  that? 

A.  No,  sir ;  that  question  was  raised  before  I  went 
into  the  timber  though.  I  remember  his  saying  this, 
that  as  long  as  we  didn't  have  it  in  writing  it  was  all 
right. 

Q.  That  was  when  he  first  talked  with  you  about — 

A.  About  the  homestead.  I  don't  remember  any 
such  thing  about  the  timber. 

Q.  That  as  long  as  you  didn't  have  an  agreement 
m  writing  it  would  be  lawful  ? 

A.  That  was  before  we  ever  went  into  the  timber 
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at  all ;  that  was  on  the  homestead. 

Q.  Mr.  Benton,  did  I  ask  you  to  whom  you  made  a 
deed?        A.  You  didn't  ask  me,  no,  sir. 

Q.  Do  you  remember  to  whom  you  made  a  deed  ? 

A.  To  Clarence  Robnett. 

Q.  To  Clarence  W.  Robnett  ?        A.  Yes,  sir. 

Q.  That  w^as  how  long  after  you  made  your  proof? 

A.  I  think  about  three  months;  I  ain't  sure. 

Q.  This  man  Al.  Smith  that  located  you,  did  he 
charge  you  a  location  fee  ?        A.  Yes,  sir. 

Q.  How  much?        A.  I  think  it  was  $50.00. 

Q.  Did  you  pay  him,  or  did  Mr.  Robnett  pay  him? 

A.  Mr.  Robnett  paid  him.     [587—257] 

Q.  Then,  why  did  you  say  you  paid  him  ? 

A.  I  didn't  say  I  paid  him. 

Q.  Oh,  I  understood  you  did.     Excuse  me. 

A.  No,  sir. 

Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  land  sworn  statement  of  Joel  H.  Benton,  dated 
August  28,  1902 ;  the  testimony  of  Joel  H.  Benton  on 
final  proof;  the  cross-examination  of  Benton  on  final 
proof;  the  testimony  and  cross-examination  of  the 
witnesses  at  final  proof;  the  receiver's  receipt  and 
the  register's  certificate,  dated  November  21,  1902; 
certified  copy  of  patent  issued  to  Joel  H.  Benton 
February  25,  1904,  all  relating  to  the  entry  of  the 
south  half  of  the  southwest  quarter,  and  the  soutli 
half  of  the  southeast  quarter  of  section  15,  township 
39  north  of  range  3  east,  Boise  meridian ;  also  certi- 
fied copy  of  deed,  dated  December  29,  1902,  between 
Joel  H.  Benton  and  Lida  Alice  Benton,  his  wife,  to 
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Clarence  W.  Robnett,  consideration  $1600.00,  to  the 
south  half  of  the  southwest  quarter  and  the  south 
half  of  the  southeast  quarter  of  section  15,  township 
39  north  of  range  3  east,  Boise  meridian,  executed 
before  Otto  Kettenbach  on  the  same  date  as  the  deed, 
and  recorded  at  the  request  of  the  Shoshone  Abstract 
Company  April  27,  1903,  at  the  office  of  the  recorder 
of  Shoshone  Countv. 

Said  last  above  mentioned  documents  were  there- 
upon marked  by  the  stenographer  as  Exhibits  12A, 
12B,  12C,  12D,  12E,  12F,  12G,  12H,  12 1,  12J,  12K, 
12L. 

Mr.  TANNAHILL. — The  defendants  waive  any 
further  identification  of  the  papers,  but  severally  ob- 
ject to  the  introduction  of  the  papers  in  evidence  in 
support  of  bills  No.  388  and  407,  upon  the  ground 
that  the  entry  is  not  involved  in  those  two  cases,  and 
they  are  irrelevant  and  immaterial.  The  defendants 
severally  object  to  that  portion  of  the  papers  offered 
in  evidence  relating  to  the  final  proof,  and  especially 
the  testimony  of  claimant  Joel  H.  Benton  and  the 
cross-examination  of  the  claimant  Joel  H.  Benton, 
the  testimony  of  the  witness  William  B.  Benton  and 
the  cross-examination  of  the  witness  William  B.  Ben- 
ton, the  testimony  of  the  witness  Walter  A.  Smith 
and  the  cross-examination  [588 — 258]  of  the  wit- 
ness Walter  A.  Smith,  and  the  proof  of  publication, 
upon  the  ground  that  they  relate  to  the  final  proof, 
occurring  long  after  the  filing  of  the  sworn  statement, 
and  are  irrelevant  and  immaterial. 

Mr.  GORDON.— I  will  say,  Mr.  Tannahill,  that  I 
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notice  that  the  notice  for  publication  and  the  non- 
mineral  affidavit  are  not  with  those  papers,  but  they 
have  been  exhibits  in  several  trials  and  may  have  been 
mislaid;  I  haven't  kept  them  out  of  the  record  at  all. 

Mr.  TANNAHILL.— Well,  that  is  all  right. 

Mr.  GORDON. — Q.  Mr.  Benton,  in  what  township 
was  your  homestead  claim,  the  one  that  you  home- 
steaded  on?        A.  In  39-4. 

Q.  And  this  is  39  ?        A.  — 3,  I  believe. 

Q.  This  isn't  the  same  claim  you  squatted  on  as  a 
homestead  and  afterwards  filed  a  timber  and  stone 
on,  is  it?        A.  No,  sir. 

Mr.  GORDON.— That  is  all.     [589—259] 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Benton,  did  you  ever  have  any  contra(*t, 
agreement  or  understanding  in  regard  to  the  sale  of 
this  piece  of  land,  or  the  conveyance  of  it,  prior  to 
the  time  you  filed  your  sworn  statement,  and  prioi* 
to  the  time  you  made  your  final  proof,  with  William 
F.  Kettenbach,  George  H.  Kester,  or  William 
Dwyer?        A.  No,  sir. 

Q.  Did  3^ou  have  any  such  agreement  with  the 
Clearwater  Timber  Company,  or  Elizabeth  White, 
or  any  of  the  defendants  named  in  these  three  ac- 
tions ? 

A.  I  never  had  a  word  with  them.  I  novei*  talked 
with  them  about  it. 

Q.  And  as  I  understand  you,  you  had  no  agree- 
ment for  the  sale  of  your  timber  claim  prior  to  the 
time  you  filed  .your  sworn  statement,  and  prior  to  the 


666  The  United  States  of  America 

(Testimony  of  Joel  H.  Benton.) 

time  you  made  your  final  proof,  with  anyone? 

A.  No.  In  fact,  there  was  nothing  said  about  it 
at  all. 

Q.  And  there  was  no  such  agreement  carried  out 
between  you  and  Mr.  Eobnett? 

A.  I  know  I  sold  him  the  land  afterwards. 

Q.  You  know^  you  sold  him  the  land  afterwards*? 
Now,  how  long  after  you  made  your  final  proof  was 
it  that  you  sold  him  your  land  ? 

A.  I  made  a  deed  to  him,  it  savs  there  about  three 
months.     I  don't  remember  now. 

Q.  And  how  much  did  you  get  for  your  land? 

A.  I  got  about  $520.00.  The  consideration  of  the 
deed  was  $1,600.00. 

Q.  $1,600,001        A.  Yes,  sir. 

Q.  And  from  that  $1,600.00  was  deducted  the 
money  that  Mr.  Robnett  had  let  3^ou  have? 

A.  Yes,  sir.     [590—260] 

Q.  You  paid  him  back  the  money  he  had  advanced 
you,  out  of  that  $1,600.00,  and  that  left  you  about 
$530.00?        A.  $520.00. 

Q.  $520.00?        A.  Yes,  sir. 

Q.  Then,  Mr.  Benton,  your  affidavit  that  you  made 
when  you  filed  your  sworn  statement,  that  ^^I  have 
made  no  other  application  under  said  acts ;  that  I  do 
not  apply  to  purchase  the  land  above  described  on 
speculation,  but  in  good  faith  to  appropriate  it  to 
my  own  exclusive  use  and  benefit,  and  that  I  have 
not,  directly  or  indirectly,  made  any  agreement  or 
contract,  or  in  any  way  or  manner,  with  any  per- 
son or  persons  whomsoever,  by  which  the  title  I  may 
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acquire  from  the  Government  of  the  United  States 

may  inure  in  whole  or  in  part  to  the  benefit  of  any 

person  except  myself,"  that  statement  was  true,  was 

it? 

A.  Well,  it  was  true  when  I  made  it.  I  wanted  to 
raise  some  money  and  gain  all  out  of  it  I  could. 

Q.  I  know;  but  you  had  made  no  contract  to  con- 
vey the  land  at  that  time? 

A.  No,  I  have  made  no  contract  to  convey  the  land. 

Q.  And  whatever  might  have  crept  into  your  evi- 
dence that  you  gave  over  in  Moscow  in  the  case  of  the 
United  States  against  Clarence  Robnett,  and  the  case 
of  the  United  States  against  William  F.  Kettenbach 
and  George  H.  Kester  and  William  Dwyer,  regard- 
less of  what  you  may  have  said  over  at  Moscow,  the 
statement  that  you  make  here  now  is  true,  is  it  not  ? 

A.  T  didn't  get  all  that. 

Q.  I  say,  whatever  might  have  crept  into  your  evi- 
dence over  at  Moscow,  the  statement  that  you  make 
now  that  you  had  no  agreement  to  convey  your  land 
is  true? 

A.  As  a  matter  of  fact  T  didn't  make  any  agree- 
ment. 

Q.  That  is  true?        A.  Yes,  sir.     [591—261] 

Q.  I  will  ask  you,  Mr.  Benton,  if  during  your 
talks  with  Mr.  Robnett  if  he  said  anvthinu;  to  vou 
about  not  letting  Mr.  Kester  or  Mr.  Kettenbach 
know  of  his  purchasing  the  land,  or  of  his  arrange- 
ments with  you  ? 

A.  He  did,  yes,  sir;  he  told  me  several  times  he 
had  no  connection  with  them  whatever;  that  he  had 
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nothing  to  do  with  them  at  all;  it  was  on  his  own 

account. 

Q.  He  was  doing  business  on  his  own  account? 

A.  On  his  own  account,  yes,  sir.  He  told  me  that 
several  times. 

Q.  And  w^hat  was  his  actions  in  regard  to  them 
not  knowing  what  he  was  doing  in  regard  to  your 
land?  State  whether  or  not  he  tried  to  keep  that 
from  them,  or  talked  with  vou  where  thev  couldn't 
hear  you. 

A.  He  did ;  he  tried  to  keep  it  secret. 

Q.  He  tried  to  keep  it  from  them? 

A.  Yes,  sir.  He  took  me  out  in  the  Directors' 
room,  and  didn't  want  anybody  to  hear  what  we  was 
doing. 

Q.  Now,  when  you  sold  your  land  to  Robnett  was 
the  $150.00  that  was  paid  to  Al.  Smith  as  a  location 
fee—        A.  No— $50.00. 

Q.  Or  $50.00?        A.  Yes,  sir. 

Q.  Was  that  $50.00  that  was  paid  to  Mr.  Smith  as 
a  location  fee  deducted  from  the  purchase  price  of 
this  land?         A.  Yes;  all  expenses  were,  yes. 

Q.  And  you  and  Mr.  Robnett  never  agreed  on  w^hat 
you  should  have  for  the  land  until  about  three 
months  after  you  had  made  yowv  final  proof? 

A.  No — about  three  months.  You  see  what  the 
deed  is  there — about  three  months — I  don't  remem- 
ber just  the  date  of  the  deed.     [592—262] 
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Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Benton,  how  many  times  did  you  go  to  the 
Lewiston  National  Bank  relative  to  this  claims 

A.  Relative  to  this  claim  ? 

Q.  Yes. 

A.  I  didn't  go  to  the  Lewiston  National  Bank 
about  the  claim. 

Q.  No — I  mean  how  many  times  were  you  in  there 
to  talk  to  Robnett  about  this  claim? 

A.  I  was  there  once  before  I  filed,  to  receive  the 
money. 

Q.  When  you  were  there  did  you  go  in  the  Direc- 
tors' roomi  then?        A.  Yes,  sir. 

Q.  And  then  when  were  you  there  again?  You 
were  there  again  in  the  Directors'  room  when  you 
made  your  final  proof  ? 

A.  Yes,  sir ;  when  I  made  my  final  proof. 

Q.  And  did  you  go  to  the  bank  when  you  made  the 
deed?        A.  No,  sir;  he  came  to  my  house. 

Q.  He  came  to  your  house?        A.  Yes,  sir. 

Q.  Now,  what  was  Mr.  Robnett 's  position  in  the 
bank  during  all  this  time?        A.  Bookkeeper. 

Q.  Now,  what  was  it  brought  about  this  conversa- 
tion in  which  you  relate  that  Mr.  Robnett  told  you 
not  to  let  either  Kester  or  Kettenbach  know  any- 
thing about  it? 

A.  Oh,  I  don't  know;  he  just  seemed  like  he  didn't 
want  them  to  know  it.  Sometimes  he  would  go  and 
shut  the  door  between  the  Directors'  room  and  the 
main  part  of  the  bank.     He  didn 't  say  he  didn 't  want 
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them  to  know. 

Q.  The  Directors'  room  was  a  little  glass  place 
partitioned  off  from  the  rest  of  the  bank,  wasn't  it? 
[593—263] 

A.  No.  At  that  time  it  was  the  room  behind.  It 
was  a  little  different  from  what  it  is  now.  It  was 
behind  the  main  part  of  the  room. 

Q.  Now,  what  did  he  say  ? 

A.  Oh,  I  don't  know.  I  say,  I  don't  think  he  said 
not  to  tell  them  anything  about  it,  but  I  say  from 
his  actions. 

Q.  You  are  just  judging  from  the  way  he  acted, 
and  not  by  anything  he  said? 

A.  He  told  me — that  was  before,  though, — that  his 
actions  had  nothing  to  do  with  the  bank. 

Q.  Is  that  the  way  he  expressed  it?       A.  Yes,  sir. 

Q.  He  didn't  mention  Mr.  Kester  or  Mr.  Ketten- 
bach?        A.  No,  sir. 

Q.  Then,  he  never  told  you  that  Mr.  Kester  and 
Mr.  Kettenbach  never  had  anything  to  do  with  this? 

A.  I  say  he  told  me  he  had  nothing  to  do  with 
them ;  that  he  was  doing  it  on  his  own  account.  He 
told  me  he  had  borrowed  the  money  and  mortgaged 
his  home  to  get  the  money  to  do  this. 

Q.  What  brought  about  that  conversation? 

A.  We  were  talking  about  expenses. 

Q.  He  told  you  at  that  time  that  he  had  no  connec- 
tion with  Kester  and  Kettenbach  relative  to  this? 

A.  Yes,  sir. 

Q.  And  that  was  before  you  filed  on  the  timber  and 
stone  claim  ?        A.  Yes,  sir. 
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Q.  Did  he  ever  make  that  statement  to  you  after 
that? 

A.  No;  I  never  had  no  conversation  with  him 
about  it. 

Q.  About  their  connection  with  it?        A.  No. 

Q.  That  was  then  prior  to  August,  1902? 

A.  Prior  to  the  time  of  filing.     [594 — 264] 

Q.  Yies?        A.  Yes. 

Q.  Which  was  August,  1902  ? 

A.  Yes.  I  don't  know^ — I  think  I  filed  then, 
wasn't  it? 

Mr.  GORDON.— Yes.     That's  all  Mr.  Benton. 

[Testimony  of  Frederick  W.  Newman,  for 
Complainant.] 
FREDERICK  W.  NEWMAN,  a  witness  called  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follow^s,  to  wit: 

Direct  Examination. 
(By  Mr.  GORDON.) 
Q.  Your  name  is  Frederick  W.  Newman? 
A.  Yes,  sir. 

Q.  A  little  louder?        A.  Yes,  sir. 
Q.  Where  do  you  reside?        A.  Lewaston. 
Q.  Lewiston?        A.  Lewdston;  yes,  sir. 
Q.  And  you  resided  there  in  March,  1903  ? 
(No  answer.) 

Q.  You  resided  in  Lewiston  in  March,  1903? 
A.  No,  sir. 

Q.  Where  did  you  reside  then  ? 
A.  Clarkston,  Washington. 
Q.  And  what  was  your  occupation  I 
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A.  No — I  lived  on  this  side  of  the  river.  That's 
right — on  this  side  of  the  river.  I  did  live  in 
Lewiston.     [595—265] 

Q.  Then,  you  did  live  in  Lewiston  ?        A.  Yes,  sir. 

Q.  What  was  your  occupation  in  March,  1903  ? 

A.  I  was  running  a  warehouse — warehouseman. 

Q.  You  were  running  what?        A.  A  warehouse. 

Q.  What  kind  of  a  warehouse  ? 

A.  A  grain  warehouse — receiving  grain — weigh- 
ing grain. 

Q.  Were  you  the  owner  of  this  establishment? 

A.  No,  sir. 

Q.  Who  were  you  employed  by  ? 

A.  F.  W.  Kettenbach. 

Q.  Frank  W.  Kettenbach?     '   A.  Yes,  sir. 

Q.  And  what  were  your  duties  there? 

A.  Why,  receiving  grain,  weighing  it  in,  and  work- 
ing in  the  warehouse,  piling  it  up. 

Q.  Were  you  a  laborer  at  the  warehouse  ? 

A.  Well,  I  was  receiving  it,  attending  to  the  office 
work  and  also  laborer  at  the  same  time,  and  shipping 
out,  and  such  like  as  that. 

Q.  What  was  your  salary  ? 

A.  Why,  it  was  either — at  that  time  I  think  it  was 
$75.00. 

Q.  A  month?        A.  Yes,  sir,  or  $70.00. 

Q.  Were  you  a  married  man  ?        A.  Yes,  sir. 

Q.  Did  you  have  any  children?        A.  Yes,  sir. 

Q.  How  old  were  they?        A.  Why,  let's  see — 

Q.  Well,  how  many  children  did  you  have  ? 

A.  Three.     [596—266] 
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Q.  And'  how  old  is  the  oldest  one  now  i         A.  13. 

Q.  And  how  old  is  the  next  oldest? 

A.  She  is  going  on  11. 

Q.  And  how  old  is  the  youngest  now?         A.  3. 

Q.  Then,  in  1903  you  only  had  two  children? 

A.  I  had  three  children. 

Q.  Is  one  of  them  dead? 

A.  No.     The  oldest  boy  is  13  years  old. 

Q.  And  how  old  is  the  youngest  now? 

A.  At  that  time  ? 

Q.  How  old  is  the  youngest  child  you  have  living 
now?        A.  Three  years  old. 

Q.  Well,  he  was  not  born  in  1903,  then  ? 

A.  No,  sir. 

Q.  Well,  have  any  of  the  children  died  since  1903  ? 

A.  No,  sir. 

Q.  Then,  you  only  had  two  children  in  1903? 

A.  I  had  three  children.  Let  me  see — no;  I  only 
had  two  at  that  time ;  yes,  sir. 

Q.  Yes? 

A.  Yes,  sir.  There  was  one  bom  a  few  montlis 
after. 

Q.  Did  you  rent  a  house  in  Lewiston,  or  did  y(Mi 
own  your  home? 

A.  I  paid  rent  for  the  ground  that  T  lived  on,  but 
r  owned  the  house. 

Q.  It  was  just  a  town  lot? 

A.  Why,  it  wasn't  far  from  the  warehouse.  It 
wasn't  exactly  a  lot.  While  I  didn't  make  any  use 
of  the  ground  except  where  the  house  stood,  I  had  the 
privilege — there  was  about  two  acres  in  the  piece — 
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I  had  the  privilege  of  using  the  ground,  but  I  didn't 

have  much  time. 

Q.  Did  you  have  to  pay  rent  for  the  ground,  Mr. 
NewTuan?     [597—267]         A.  No,  sir. 

Q.  Who  spoke  to  you  about  taking  up  a  timber 
claim? 

A.  I  spoke  to  Mr.  Emery ;  I  asked  him  in  this  way : 
I  says,  **Mr.  Emery,  the  wood  is  getting  so  high,  I 
understand  you  are  locating  timber  claims  up  there ; 
is  there  any  chance  at  all?"  ^^Well,"  he  says, 
'* there  isn't  much  chance;  any  claim  that  is  of  any 
account,"  he  says,  *4s  gone";  he  says,  ^*it  has  been 
taken  up  long  ago."  He  says,  ** There  might  be 
something  there  yet.  I  will  see  you  after  a  while," 
or  some  time  or  another,  **and  let  you  know  if  there 
is  any  land  to  be  had." 

Q.  Well,  did  you  intend  that  seriously? 

A.  Yes,  sir;  I  did  at  the  time. 

Q.  It  wasn't  a  joke,  then? 

A.  No,  sir;  it  wasn't  in  a  joking  manner  with  me. 

Q.  Which  Mr.  Emery  was  this  you  referred  to  ? 

A.  Fred.  Emerv. 

Q.  And  what  was  his  business  ? 

A.  I  don't  know  what  he  was  doing  at  the  time — 
just  exactly  at  the  time;  he  had  been  running  the 
sawmill  here,  and  I  don't  know  exactly  what  he  was 
doing  just  at  that  time.     He  was  here  in  Lewiston. 

Q.  Was  he  of  the  firm  of  Emery  &  Colby? 

A.  I  think  not.  I  think  they  had  dissolved  by 
that  time.  No,  they  were  still  milling;  the  mill  was 
still  running. 
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Q.  Did  you  ever  talk  with  Mr.  Frank  Kettenbach 
about  this  timber  claim  ?        A.  No,  sir. 

Q.  Did  you  know  Mr.  George  H.  Kester  at  that 
time  ?        A.  Yes,  sir. 

Q.  And  did  you  know  Mr.  William  F.  Kettenbarth  i 

A.  Yes,  sir;  I  knew  them  by  sight;  I  don't  know 
as  I  was  on  speaking  acquaintance  with  them  at  that 
time. 

Q.  Well,  later  did  Mr.  Emery  tell  you  something 
further  about  the  timber  claim?     [598—268] 

A.  Yes,  sir. 

Q.  Now,  state  what  happened. 

A.  Well,  he  said  I  could  go  up  there,  and  he  says, 
*' There  is  something  to  be  had  there  yet,"  and  I  told 
him  all  right,  that  I  would  investigate  it. 

Q.  Now,  how  long  after  the  first  conversation  did 
you  have  the  second  conversation? 

A.  Well,  I  couldn't  exactly  say.  Oh,  it  must  ha\'(* 
been  a  matter  of  a  w^eek  or  two. 

Q.  A  week  or  two?        A.  Yes,  sir. 

Q.  Well,  when  you  first  talked  to  him  he  didn't 
know  whether  there  was  a  timber  claim  he  could 
locate  you  on  or  not,  is  that  correct? 

A.  That  is  what  he  intimated,  yes,  the  way  I  under- 
stood it. 

Q.  Well,  now,  state  what  transpired  next  in  rela- 
tion to  this  claim. 

A.  Well,  I  looked  the  matter  up  then,  and  I  told 
him  that  there  wasn't  nmch  to  that. 

Q.  There  wasn't  much  to  what? 

A.  To  the  claim,  and  \  says  I  would  like  to  have 
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a  different  claim  than  that. 

Q.  Well,  had  you  been  to  see  the  claim  then  ? 

A.  Yes,  I  saw  that  land — that  whole  section  of 
country — previous  to  that. 

Q.  And  when  did  you  see  the  whole  section  of  the 
country?        A.  Well,  up  as  early  as  '96. 

Q.  1896?     Were  you  a  timber  cruiser  yourself? 

A.  No,  sir;  I  was  w^orking  in  a  logging  camp;  oh, 
I  should  judge  it  was  about  a  mile — oh,  it  was  more 
than  that;  we  had  a  camp  within  I  should  judge 
about  three  miles  and  a  half  from  there. 

Q.  You  knew  where  this  timber  claim  was  just  as 
soon  as  he  had  selected  a  place  to  put  you  on?  [599 
—269] 

A.  No.  No,  I  didn't.  I  had  been  in  through  that 
country,  but  I  didn't  know  the  particular  claim.  I 
didn't  know  anything  about  that. 

Q.  And  then,  when  he  said  that  he  had  a  claim 
what  did  you  say  to  him? 

A.  Why,  I  says  for  him  to  wait  a  few  days.  I 
says,  *^I  want  to  see  E.  C.  Smith,  to  see  if  they  are 
loaning  any  money  on  Clarkston  real  estate."  I 
owned  a  house  and  lot  in  Clarkston,  and  I  says  to  Mr. 
Smith,  *^Are  you  loaning  any  money  on  Clarkston 
real  estate?"  And  he  says  he  would,  but  he  says, 
**Why  not  get  it  over  there?"  And  I  says,  *'I  am 
working  for  the  people  over  there,  and  I  would 
rather  get  it  here." 

Q.  Who  was  Mr.  E.  C.  Smith? 

A.  He  was  cashier  of  the  Idaho  Trust  Company. 

Q.  And  was  Mr.  Prank  Kettenbach  President  of 
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the  Idaho  Trust  Company  at  that  time? 

A.  Yes,  sir. 

Q.  And  before  you  made  any  arrangements  then 
with  Mr.  Smith,  or  rather  with  Mr.  Emery,  you  went 
to  see  Mr.  Smith  to  see  if  you  could  borrow  some 
money?        A.  To  borrow^  some  money. 

Q.  All  right.     Go  ahead. 

A.  Well,  he  told  me  he  did ;  he  would  loan  me 
money  on  Clarkston  real  estate,  and  I  asked  him 
about  the  rate  of  interest,  and  he  wanted  to  know  how 
long  a  time  I  wanted  it.  Well,  I  told  him  a  year  or 
two.  *^Well,''  he  says,  *'how  much  do  you  want?" 
^'Well,"  I  says,  ^^about  $300.00,  and  possibly 
$400.00,"  I  says,  "1  have  some  money,  but  I  will  let 
you  know  how  much  I  w^ant."  And  then  I  had  no 
more  in  regards  to  getting  the  money  matters — I  had 
no  more  conversation  with  Fred.  Emery  till  some 
time  before  proving  up  time. 

Q.  Well,  wait  a  minute.  When  was  it  that  you 
told  him  that  the  claim  that  he  referred  to  was  not 
satisfactory  to  you  ? 

A.  Well,  that  must  have  been  some  time  in  Feb- 
ruary.    [600^270] 

Q.  That  was  before  you  filed?        A.  Yes. 

Q.  Now,  you  hadn't  been  up  to  see  the  claim  then, 
had  you  ? 

A.  Not  in  February  I  hadn't,  only  the  country 
what  he  was  talking  about;  he  described  it  to  me  as 
near  as  he  could  at  that  time.  **Well,"  I  says,  ^4t  is 
too  far  away  from  the  river,"  I  says,  '* Isn't  there 
something   closer  by?"     *'Well,"  he  says,  **we  will 
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have  to  see  about  that." 

Q.  Well,  then  did  he  get  you  something  closer  by 
the  river  ? 

A.  Well,  it  is  really  closer  by  than  what  he  showed 
me  first. 

Q.  Well,  did  you  go  up  there  and  go  over  this 
claim  ? 

A.  I  went  over  in  March,  I  went  over  the  claim 
that  w^e  selected. 

Q.  With  whom  did  you  go  over  the  claim? 

A.  Fred.  Emery. 

Q.  Did  you  go  all  the  w^ay  up  to  the  claim  ? 

A.  Well,  I  supposed  I  did,  as  near  as  he  described 
it.  He  showed  me  the  line,  and  I  supposed  that  was 
the  claim. 

Q.  Now,  tell  us  where  you  did  go. 

A.  Well,  do  you  want —  ? 

Q.  You  started  from  Lewiston? 

A.  Yes — we  have  to  start  from  Lewiston. 

Q.  Well,  tell  us  where  you  went  to. 

A.  We  went  up  to  Ahsahka. 

Q.  And  how  far  is  that  from  Lewiston  % 

A.  It  is  about — that  is  about  40-odd  miles,  I  don't 
exactly  know — iO-odd  miles. 

Q.  And  then  where  did  you  go  after  you  went  this 
40  miles? 

A.  We  took  up  the  trail — we  took  up  the  river. 

Q.  Well,  how  far  did  you  go  then? 

A.  Let's  see — about — 

Q.  Can't  you  approximate  it? 

A.  Oh,  I  can  somewheres  near;  it  is  about  18  miles, 
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T  think,  up  to  Dent's.     [601—271] 

Q.  Dent's?        A.  Dent's. 

Q.  And  then  wher(^  did  you  go? 

A.  To  the  island — the  big  island. 

0.  And  how  far  is  that  from  Dent's? 

A.  It  is  about  12  miles. 

Q.  And  how  far  from  the  big  island  was  the  claim 
which  you  located? 

A.  It  is  somewheres  in  the  neighborhood  of  seven 
miles. 

Q.  Did  anyone  go  along  with  you  besides  Mr. 
Emery?        A.  Evans — Jim  Evans. 

Q.  Now,  when  you  w^ere  up  there  did  you  find  out 
who  owned  the  land  adjoining  the  claim  which  you 
would  be  locating  on?        A.  No,  I  didn't. 

Q.  Nobody  told  you? 

A.  I  couldn't  find  any  information  whatever. 

Q.  And  nobody  but  Jim  Evans  went  with  you,  did 
I  understand  you  to  say?        A.  Yes,  sir,  that's  all. 

Q.  How  long  were  you  gone  from  Lewiston? 

A.  I  think  we  was  up  there  about  three  days. 

Q.  Three  days  from  the  time  you  left  here  until 
you  returned;  or  were  you  in  the  timber  three  days? 

A.  No — up  from  the  time  we  left  here,  I  think,  all 
told. 

Q.  Prom  the  time  you  left  here  until  you  returned? 

A.  Yes,  sir — about  three  days. 

Q.  Three  days?        A.  Yes,  sir. 

Q.  And  you  went  the  first  40  miles  by  rail,  did  you  ? 

A.  40-odd  miles. 

Q.  And  you  went  the  rest  by  saddle  horse,  or  how  ? 
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A.  Well,  we  had  a  pack-horse,  and  we  went  afoot 
a  whole  lot.     [602—272] 

Q.  How  long  after  you  returned  did  you  file  ? 

A.  Well,  I  don't  know;  it  must  have  been  a  couple 
of  days  before  I  filed  on  it. 

Q.  Do  you  remember  what  month  it  was  that  you 
went  up  there — went  up  to  the  timber  % 

A.  I  think  it  was  the  fore  part  of  March. 

Q.  Was  there  any  snow  up  in  there  at  that  time  ? 

A.  Yes. 

Q.  Sir? 

A.  Yes,  sir ;  there  was  some  snow  up  there. 

Q.  Very  deep? 

A.  Well,  in  places  it  was,  and  towards  the  river 
it  wasn't  so  very  deep. 

Q.  How  deep  was  it? 

A.  Oh,  there  was  snow^  in  places  and  in  places  there 
wasn't. 

Q.  Did  you  have  to  go  on  snowshoes?        A.  No. 

Q.  How  deep  was  the  deepest  you  went  in  on  the 
trail? 

A.  Oh,  there  was  places  where  there  was  drifts  you 
could  go  knee-deep,  or  better. 

Q.  Now,  after  you  went  up  there  with  Mr.  Emery, 
or  while  you  were  up  there,  was  it  then  that  you 
learned  that  the  claim  was  better  than  you  thought 
it  was? 

A.  Yes;  I  thought  it  was  closer  to  the  river  than 
what  he  first  presented  to  me — what  he  told  me. 

Q.  Do  you  know  how  much  timber  was  on  that 
claim? 
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A.  No,  I  didn't  really  know,  only  just  what  him 
and  Jim  said  about  it — Jim  Evans — Evans  and 
Emery. 

Q.  And  you  came  back  to  Lewiston  and  made  your 
filing,  did  you^        A.  Yes,  sir. 

Q.  Who  prepared  the  first  papers  that  you  filed  in 
the  land  office  ?     [603—273] 

A.  I  think  it  was  Fred.  Krutinger,  or  Cox.  T 
think  it  was  in  Cox's  office — Fred.  Krutinger,  I  think 
it  was. 

Q.  Did  you  pay  any  fee  for  that  service  ? 

A.  Yes. 

Q.  How  much  *? 

A.  Well,  I  don't  know  what  it  was— $1.50  or  $2.50. 

Q.  Do  you  remember  what  your  expenses  were  in 
going  from  Lewiston  up  into  the  timber  and  return- 
ing?       A.  No,  I  don't. 

Q.  Haven't  you  any  ideal 

A.  Because  Jim  Evans  had  grub  at  the  island 
there,  and  it  didn't  cost  me  very  much.  I  didn't  have 
to  pay  for  everything  I  got. 

Q.  I  understand  that;  but  I  want  to  know  what 
you  did  pay  for,  and  how  much  it  was? 

(No  answer.) 

Q.  Did  you  pay  anything  on  this  excursion? 

A.  Well,  yes. 

Q.  Well,  how  much  ? 

A.  Well,  that  trip  cost  me  somewheres  about  $8.00. 

Q.  And  did  you  pay  a  location  fee? 

A.  I  paid  $100.00  for  that. 

Q.  When  did  you  pay  that — before  you  filed  ? 
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A.  No. 

Q.  When — after  you  sold  ? 

A.  After  I  sold,  yes.  That  was  the  understand- 
ing, if  I  ever  did  sell  to  pay  it  after  it  was  sold. 

Q.  What  was  that? 

A.  That  was  the  understanding — to  pay  him  if  I 
ever  sold,  to  pay  him  after  it  was  sold. 

Q.  And  you  were  not  to  pay  unless  you  did  sell  ? 

A.  Oh,  I  was  to  pay  anyway,  but  I  was  to  give  him 
a  note,  to  make  him  good  for  it,  he  says.     [604 — 274] 

Q.  Did  you  give  him  a  note  for  it? 

A.  No,  I  didn't. 

Q.  Do  you  remember  whether  or  not  you  paid  a 
filing  fee  when  you  presented  your  first  papers  at  the 
land  office  ? 

(No  answer.) 

Q.  Can't  3^ou  think? 

A.  I  don't  remember  whether  I  did  or  w^hether  T 
didn't,  or  how  much  it  was.     I  don't  remember  now. 

Q.  Who  went  to  the  land  office  with  you  when  you 
filed  your  sworn  statement? 

A.  Why,  Emery  and  Evans  and  Bishop. 

Q.  Mr.  Lon  E.  Bishop  ? 

A.  Lon  E.  Bishop,  and  Smith,  I  think  it  was. 

Q.  What  Smith?        A.  I  think  his  name  is  Smith. 

Q.  Who  went  with  you  to  the  office  when  you  had 
your  filing  papers  prepared? 

A.  I  think  Fred.  Emery  did. 

Q.  Did  you  suggest  the  names  of  the  witnesses  for 
final  proof  at  the  time  you  made  your  initial  appli- 
cation?       A.  Oh,  I  don't  think  I  did. 
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Q.  Did  Mr.  Emery  go  to  the  land  office  with  you 
when  you  filed  your  sworn  statement? 

A.  I  think  he  did. 

Q.  And  you  say  you  have  no  reeolhu-tion  of  naming 
the  witnesses  for  final  proof? 

A.  I  don't  know  as  I  did. 

Q.  Now,  did  you  ever  learn  that  Mr.  Smith 
wouldn't  loan  you  the  money  to  make  the  proof  with'? 

A.  I  never  learned  that  he  wouldn't  loan  me  the 
money. 

Q.  Sir? 

A.  He  never  said  that  he  wouldn't  loan  me  the 
money.     [605—275] 

Q.  Then,  you  never  tried  to  get  it  from  him  ? 

A.  No,  sir,  I  didn't. 

Q.  You  remember  the  occasion  of  making  youi* 
final  proof,  do  you  ?        A.  Yes,  sir. 

Q.  And  how  much  did  you  pay  to  the  land  office  on 
that  occasion? 

A.  I  think  it  was  something  better  than  $400.00. 

Q.  Do  you  know  how  much  more  than  $400.00  ? 

A.  I  don't  exactly  remember  now. 

Q.  Wasn't  it  just  $400.00? 

A.  I  am  not  sure  as  to  that.  1  know  what  money 
I  had  and  what  money  I  g6t  from  Emery. 

Q.  Got  from  who  ? 

A.  Got  from  Emery, — from  Colby,  rather. 

Q.  Now,  which  one  did  you  get  it  from? 

A.  From  Colby. 

Q.  And  what  is  Mr.  Colby 's  name  ? 

A.  I  think  it  is  C.  W.  Colby. 
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Q.  And  you  say  that  he  was  the  partner,  or  had 
they  dissolved  their  partnership  at  that  time,  with 
Emery  ? 

,    A.  I  don't  know.     He  was  bookkeeper  there  then- 
It  was  Small  &  Emery  still  operating  the  mill. 

Q.  What  is  thatT        A.  Small  &  Emery. 

Q.  I  can't  hear  you. 

A.  Small  &  Emery  were  operating  the  mill  there 
yet,  and  Colby  was  an  employee  there,  keeping  books 
there;  whether  he  was  in  partnership  or  not  I  don't 
know.  He  was  just  known  to  me  as  the  man  that 
kept  the  books  there. 

Q.  Now,  who  went  to  the  land  office  with  you  to 
make  your  final  proof? 

A.  Why,  it  was  Emery  and  Evans,  Bishop  and 
Smith. 

Q.  Now,  where  was  Mr.  Colby  at  that  time? 
[606—276] 

A.  He  came  up  there,  and  he  only  came  in  the  hall- 
way and  gave  me  the  money. 

Q.  When  did  you  make  your  arrangement  with 
Mr.  Colby  to  get  the  money  to  make  your  proof? 

A.  It  was  a  few  days  before ;  I  met  Mr.  Emery, 
and  I  says,  *^Pred" — I  told  him  the  circumstances  of 
the  bank;  the  bank  wanted  to  make  me  a  two-year 
loan,  and  I  says,  ^'I  don't  know  as  I  will  ever  want 
the  money  that  long  or  not."  **  Well,"  he  says,  **we 
don't  care  to  be  loaning  any  money  for  a  year  for  a 
small  loan  like  that,"  he  says,  **we  would  like  to  loan 
you  about  $500.00  for  about  two  years,"  and  I  says, 
'*I  don't  know  as  I  want  that  much  money,  and  I 


vs,  William  F.  Kettenbach  et  al.  685 

(Testimony  of  Frederick  W.  Newman.) 
don't  know  as  I  will  want  it  for  two  years,"  and  I 
says  to  Fred,  ''Is  there  any  way  to  get  the  money  to 
pay  for  the  filing  now,  instead  of  going  to  the  bank 
and  borrowing  the  money  for  two  years'?"  He  says, 
''I  don't  know;  I'll  see." 

Q.  Now,  where  was  this  conversation  ? 

A.  That  was  right  here  in  Lewiston. 

Q.  Whereabouts  in  Lewiston  % 

A.  I  think  somewheres  on  the  street.  I  was  work- 
ing at  the  time  and  I  met  him  down  town.  I  says, 
''I  can  get  the  money  from  the  Idaho  Trust  Company 
by  mortgaging  my  home,"  and  I  asked  him  then  if 
there  wasn't  private  money  besides  going  to  the  bank, 
because  they  wanted  to  loan  it  for  two  years. 

Q.  Well,  you  have  told  us  about  that.  And  what 
did  he  say  ? 

A.  He  says  he  would  see  me  in  a  few  days. 

Q.  How  long  was  that  before  final  proof  % 

A.  I  don't  think  that  was  much  over  two  or  three 
days. 

Q.  And  then  when  did  he  tell  you  that  he  would  let 
you  have  it,  or  could  get  it  for  you  ? 

A.  Well,  that  was — I  don't  know  whether  it  was 
the  same  afternoon  or  the  next  day. 

Q.  And  then  he  told  you  that  he  could  get  it  for 
you  I        A.  Yes.     [607—277] 

Q.  Did  he  tell  you  where  he  could  get  it? 

A.  Let  me  see :  I  think  he  did ;  I  think  Colby  had 
the  money,  he  said. 

Q.  Where  did  he  tell  you  you  could  get  it  ? 

A.  Well,  I  think  it  was  right  on  the  street  when  he 
told  me. 
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Q.  No — ^but  where  did  he  tell  you  he  could  get  the 
money  ? 

A.  He  said  Colby  had  the  money.  *^  Well,"  I  says, 
^^I  am  pretty  busy;  can  you  arrange  it  so  I  can  get 
the  money?"    He  said  that  he  could. 

Q.  You  never  had  a  talk  with  Colby  about  it  1 

A.  No,  sir. 

Q.  And  did  you  make  any  arrangements  to  meet 
him  to  get  the  money? 

A.  Well,  Fred  did— I  didn't. 

Q.  I  mean  to  meet  Mr.  Emery.  Did  you  make  any 
arrangements  to  meet  him  and  get  the  money  from 
him? 

A.  No,  I  didn't,  not  from  him.  He  said  Colby 
would  bring  the  money  around. 

Q.  And  did  you  tell  him  when  you  were  going  to 
the  land  office  ? 

A.  Yes ;  he  knowed  when  I  was  going. 

Q.  Well,  did  he  know  the  time  of  day  you  were 
going,  or  was  he  going  to  hang  around  all  day  ? 

A.  No,  sir ;  he  said  in  the  afternoon. 

Q.  You  didn't  tell  him  the  hour? 

A.  Not  exactly,  no,  sir. 

Q.  And  you  went  to  the  land  office  ?        A.  Yes,  sir. 

Q.  And  did  you  go  in  the  land  office,  or — 

A.  I  stayed  out  in  the  hallway  and  Colby  came  up 
and  Colby  handed  me  the  money.  He  says,  ^'How 
much  do  you  want?"  ^^Well,"  I  says,  ^*I  don't 
know;  I  have  got  ninety-odd  dollars,"  and  he  says, 
*M  am  in  a  hurry;  here  it  is."  And  I  says,  **How 
much    is   there    there?"    and    I    don't     [608—278] 


vs,  William  F.  Kettenbach  et  al.  687 

(Testimony  of  Frederick  W.  Newman.) 
know   just   exactly   how  he  worded  it,  and  he  says, 
^^You  pay  what  it  costs  you  at  the  land  office,  and  if 
I  have  made  a  mistake,  if  there  is  anything  left  over 
you  hand  it  to  Fred  Emery. ' ' 

Q.  Colby  said  this?        A.  Yes,  sir. 

Q.  He  handed  you  a  bunch  of  money  % 

A.  Yes,  sir. 

Q.  And  he  told  you  he  didn't  know  how  much  was 
there? 

A.  Well,  he  says,  ^^I  don't  know  exactly  how  much 
it  is;  I  know  somewheres  near." 

Q.  And  how  much  money  was  there  there  ? 

A.  Well,  I  don't  know.  There  must  have  been 
$350.00. 

Q.  Wasn't  it  $400.00? 

A.  Well,  that  I  don't  remember. 

Q.  Well,  Mr.  Newman,  as  I  understand,  Mr.  Colby 
didn't  know  how  much  was  there,  and  he  just  handed 
it  to  you  and  he  said,  ^'If  there  is  more  than  is 
needed,  hand  the  balance  to  Emery"? 

A.  Fred  Emery  came  right  in  there  when  he  paid 
it. 

Q.  Did  Mr.  Colby  draw^  the  money  out  of  the 
Lewiston  National  Bank  and  hand  it  to  you  while  you 
was  standing  there  ? 

A.  I  don't  know.  I  was  standing  out  in  the  hall- 
way. 

Q.  Did  you  give  him  a  note  for  it  ? 

A.  Not  at  that  time.  He  was  going  away.  I 
asked  Mr.  Emery  this  way,  if  I  could  get  that  money 
for  a  few  days  without  making  out  any  papers  until 
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I  decided  what  to  do,  and  I  says  to  my  wife,  ^*If  we 
get  the  money  from  the  bank  w^e  will  have  to  mort- 
gage our  home;  if  we  are  going  to  keep  the  timber 
claim  we  will  have  to  mortgage  our  home,"  and  she 
said  she  wouldn't  sign  the  mortgage. 

Q.  And  you  went  up  in  the  land  office  and  made 
your  final  proof?        A.  Yes,  sir. 

Q.  And  Mr.  Emery?        A.  Yes,  sir.     [609—279] 

Q.  And  Mr.  Bishop  ?        A.  Yes,  sir. 

Q.  And  Mr.  Evans^ — went  along  with  you? 

A.  Yes,  sir. 

Q.  You  were  all  there  at  the  same  time  ? 

A.  Yes,  sir. 

Q.  Was  there  anything  said  at  the  time  about  the 
questions  that  would  be  asked  you  at  the  land  office 
when  you  made  your  proof  ? 

Mr.  TANNAHILL. —  We  object  to  that  as  irrele- 
vant and  immaterial. 

Mr.  GORDON. — Answer  the  question. 

A.  No,  sir.  I  don't  remember  that  there  was  any- 
thing said  about  it. 

Q.  Did  the  gentlemen  that  went  to  the  land  office 
with  you  leave  the  land  office  at  the  same  time  you 
did? 

A.  I  couldn't  positively  say  whether  they  did  or 
not.  It  seems  to  me  they  went  into  the  hall ;  whether 
they  went  down  stairs  or  not  I  don't  know.  I  had 
to  go  to  work  again.  I  didn't  pay  much  attention  to 
it. 

Q.  Now,  at  that  time  you  didn't  know  whether  you 
were  going  to  sell  your  claim  or  not,  as  I  understood 
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you'?        A.  No,  sir. 

Q.  Nothing  had  been  said  % 

A.  No,  sir.  Oh,  they  said  this  much :  I  asked  Fred 
Emery,  I  says  ^^Fred,  is  there  any  show  of  selling 
this  land  r' 

Q.  When  was  that  % 

A.  That  was  in  the  morning. 

Q.  Before  you  made  your  proof  •?         A.  Yes,  sir. 

Q.  And  what  did  he  tell  you"? 

A.  ^^Well,"  he  says,  ^^he  didn't  know;  there  is  al- 
ways sometimes,"  he  says,  ''there  is  a  chance  of 
people  buying."  I  asked  who  was  buying.  Well,  he 
says  he  didn't  know.     [610—280] 

Q.  And  you  all  came  out  of  the  land  office  together, 
did  you  ? 

A.  Well,  out  of  the  office,  yes,  sir,  I  think  so. 

Q.  Well,  where  did  you  go  then? 

A.  I  went  down  to  the  Idaho  Trust  bank,  to  fire 
the  :^urnace. 

Q.  And  what  did  you  do  there? 

A.  Attended  to  the  furnace. 

Q.  Were  you  employed  there  then  ? 

A.  Yes,  sir. 

Q.  As  a  janitor?        A.  Yes,  sir;  at  the  time. 

Q.  At  the  Idaho  Trust  Company? 

A.  The  grain  business  was  dull,  you  know;  there 
was  nothing  doing  at  the  warehouse,  and  it  was 
getting  toward  spring,  and  I  attended  to  the  fires, 
and  also  at  another  building. 

Q.  And  you  went  over  to  the  Idaho  Trust  Com- 
pany then?        A.  Yes,  sir. 
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Q.  You  sold  that  claim  the  same  day,  didn't  you, 
Mr.  Newman?        A.  Yes,  sir. 

Q.  Who  did  you  sell  it  to  ? 

A.  I  think  the  papers  was  made  out  to  W.  F.  Ket- 
tenbach — I  think  it  was  W.  F. 

Q.  Was  it  W.  F.  Kettenbach  and  George  H.  Kes- 
ter? 

A.  Well,  I  don't  remember  now  whether  it  was  or 
not.     I  thought  it  was — 

Q.  Well,  there  hadn't  been  any  arrangement  made 
before  you  left  Mr.  Emery  and  went  to  fire  the 
furnace?        A.  No,  sir. 

Q.  What  time  did  you  make  your  proof  at  the  land 
office?    Was  it  after  dinner?        A.  Yes. 

Q.  How  long  after  dinner  ? 

A.  Well,  I  don't  know.     [611—281] 

Q.  3  or  4  or  5  o'clock? 

A.  No;  it  was  shortly  right  after  dinner. 

Q.  And  mth  whom  did  you  negotiate  the  sale  of 
this  land? 

A.  I  just  asked  Fred.  Emery  if  there  was  a  chance 
to  sell  it — I  didn't  talk  to  anybody — I  just  asked  him 
if  a  man  wants  to  sell  can  he  sell  his  land  ?  He  says, 
''What  do  you  want  to  sell  for?"  ''Well,"  I  says, 
"the  woman  objects  to  putting  a  mortgage  on  the 
property  to  raise  the  money."  She  objected  to  my 
putting  a  mortgage  on  the  home,  and  I  just  wanted 
the  money  for  a  few  days. 

Q.  And  how  much  money  did  he  give  you  in  cash 
that  evening?        A.  He  didn't  give  me  any  in  cash. 

Q.  What  did  he  give  you?        A.  A  check. 
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Q.  For  how  much?        A.  I  think  it  was  $200.00. 

Q.  And  you  gave  him  $100.00  of  that  for  locating 
you?        A.  I  gave  him  $100.00  the  next  day. 

Q.  You  got  the  check  cashed?       A.  The  next  day. 

Q.  Where  was  the  check  drawn  on — what  bank  ? 

A.  Well,  I  don't  know  whether  it  was  the  Lewis- 
ton  National  Bank  or  on  the  Idaho  Trust.  I  cashed 
it  at  the  Idaho  Trust.  I  was  working  there.  I  told 
Fred.  I  was  busy  and  for  him  to  come  in  and  I  would 
pay  him  the  locating  fee. 

Q.  And  you  made  the  deed  and  acknowledged  it 
the  same  day?        A.  Yes,  sir. 

Q.  Before  whom  did  you  acknowledge  the  deed,  do 
vou  remember?        A.  I  think  it  was  Barnett. 

Q.  Did  he  have  an  office  in  the  Idaho  Trust  Com- 
pany? 

A.  No ;  I  think  it  was  either  in  the  Beehive  or  the 
Adams  building,  I  don't  know  which. 

Q.  Now,  at  the  date  you  filed  your  sworn  state- 
ment you  hadn't  [612 — 282]  been  naturalized  at 
that  time,  had  you  ? 

A.  Well,  I  thought  I  was. 

Q.  Well,  you  were  not,  though,  were  you  ? 

A.  I  afterwards  found  out  that  I  wasn't.  I  sup- 
posed until  this  fall  that  I  didn't  have  to  take  out  any 
papers. 

Q.  And  it  was  necessary  for  you  to  take  out  your 
first  papers  the  day  you  made  your  sworn  statement  f 

A.  Yes,  sir. 

Q.  Who  told  you  that?        A.  I  don't  know. 

Q.  Who  told  you  you  were  not  a  citizen  of  the 
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United  States'? 

A.  I  think  it  was  in  Krutinger's  office.  I  sup- 
posed all  the  time  that  my  father  took  out  his  second 
papers,  but  I  found  out, — well,  I  always  supposed  so 
until  here  not  over  two  months  ago  my  brother  told 
me  that  he  hadn't;  that  he  took  out  his  first  papers, 
but  he  hadn't  taken  out  at  the  time,  his  second 
papers.  They  told  me  if  I  had  my  father's  applica- 
tion,— first  papers — I  told  them  no ;  my  father  was  in 
Wisconsin.  ^^Well,"  he  says,  ^'hadn't  you  better 
take  out  your  own  papers  then?" 

Q.  Mr.  Newman,  I  show  you  timber  and  stone 
lands  sworn  statement,  dated  March  25,  1903,  signed 
by  Frederick  W.  Newman,  and  ask  you  whether  or 
not  you  signed  that  paper  in  duplicate,  and  filed  the 
same  in  the  land  office  at  Lewiston  on  the  date  it 
bears?        A.  How  is  that? 

The  reporter  repeated  the  last  question. 

A.  That  is  my  signature,  yes,  sir. 

Q.  And  you  filed  that  in  the  land  office? 

A.  Yes,  sir;  I  think  I  did. 

Q.  I  show  you  nonmineral  affidavit  of  the  same 
date,  signed  Frederick  W.  Newman,  and  ask  you  if 
you  signed  and  filed  that  paper  in  the  land  office  on 
the  date  it  bears? 

A.  That  is  my  signature,  yes,  sir. 

Q.  I  show  you  the  testimony  of  Frederick  W. 
Newman,  taken  on  final  proof,  June  17,  1903,  and 
ask  you  if  that  is  your  signature  to  that  paper? 
[613 — 283]     A.    That  is  my  signature  there. 
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Q.  To  that  paper  which  I  have  just  called  your  at- 
tention to?        A.  Yes,  sir. 

Q.  And  the  cross-examination  taken  at  the  same 
time,  is  that  your  signature  to  that  paper? 

A.  That  is  my  name  there. 

Q.  To  the  paper  that  I  have  just  described? 

A.  Yes,  sir. 

Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  lands  sworn  statement  of  Frederick  W.  New- 
man, the  nonmineral  affidavit  of  Frederick  W.  New- 
man, the  notice  for  publication  of  Frederick  W. 
Newman,  the  testimony  of  Frederick  W.  Newman, 
given  on  final  proof,  and  the  cross-examination 
thereof,  all  of  w^hich  have  been  identified  by  the  wit- 
ness Newman,  the  testimony  and  cross-examination 
of  the  witnesses  on  final  proof,  and  receiver's  receipt 
and  the  register's  certificate,  dated  June  17,  1903, 
the  other  papers  of  the  land  office  files  relative  to  said 
entry,  a  certified  copy  of  the  patent  issued  to  Fred- 
erick W.  Newman,  August  3,  1904,  all  relating  to  the 
entry  of  the  south  half  of  the  northeast  quarter  and 
the  east  half  of  the  southeast  quarter  of  section  23, 
in  township  39  north  of  range  3  east,  Boise  meridian. 
]  also  offer  a  certified  copy  of  a  deed  made  by  Fred- 
erick W.  Newman  and  wife  Lelia,  dated  June  17, 
1903,  conveying  to  William  F.  Kettenbacli  and 
George  H.  Kester,  in  consideration  of  $1,000.00,  the 
south  half  of  the  northeast  quarter  and  the  east  half 
of  the  southeast  quarter  of  section  23,  township  39 
north  of  range  3  east  of  Boise  mei'idian,  executed  and 
acknowledged  by  Frederick  W.  Newman  and  Lelia 
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Newman  before  H.  K.  Barnett,  Notar}"  Public,  on 
June  17,  1903,  and  recorded  in  the  office  of  the  re- 
corder for  Shoshone  County  at  the  request  of  George 
H.  Kester,  August  10,  1903. 

Mr.  TANNAHILL.— The  defendants  severally 
waive  any  further  identification  of  the  papers,  but 
object  to  the  introduction  of  the  papers  or  either 
thereof,  in  support  of  bill  No.  388  and  407,  upon  the 
[614 — 284]  ground  and  for  the  reason  that  the 
entry  is  not  involved  in  these  two  actions,  and  they 
are  irrelevant  and  immaterial  in  so  far  as  they  relate 
to  the  two  particular  actions  referred  to.  And  the 
defendants  severally  object  to  all  the  final  proof 
papers  and  especially  the  proof  of  publication,  the 
testimony  of  claimant  Frederick  W.  NewTnan,  and 
the  cross-examination  of  claimant  Frederick  W. 
Ne^vman,  the  testimony  of  the  witness  Lon  E. 
Bishop,  and  the  cross-examination  of  the  witness  Lon 
E.  Bishop,  the  testimony  of  the  witness  Fred  W. 
Emery,  and  the  cross-examination  of  the  witness 
Fred  W.  Emery,  and  the  affidavit  of  Frederick  W. 
Newman ;  upon  the  ground  that  they  are  matters  re- 
lating to  the  final  proof,  occurring  subsequent  to  the 
filing  of  the  declaratory  statement,  and  they  are 
irrelevant  and  immaterial. 

Said  documents  were  thereupon  marked  by  the  re- 
porter as  exhibits  13,  13A,  13B,  13C,  13D,  13E,  13F, 
13G,  13H,  131,  13J,  13K,  13L,  13M,  13N,  130,  and 
13P. 
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Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  As  I  understand  you,  you  had  no  contract  or 
agreement  with  anyone  to  sell  your  land  before  you 
made  your  filing, — before  you  filed  your  sworn  state- 
ment?       A.  No,  sir. 

Q.  You  had  no  contract  or  agreement  to  sell  it  to 
Mr.  Emery?        A.  No,  sir. 

Q.  Or  to  Mr.  Colby?        A.  No,  sir. 

Q.  Or  to  Mr.  Kester  or  to  Mr.  Kettenbach? 

A.  No,  sir. 

Q.  And  you  had  no  contract  or  agreement  to  sell 
it  before  you  made  your  final  proof  ?        A.  No,  sir. 

Q.  Now,  when  was  it  you  concluded  to  sell  your 
land  in  relation  to  the  time  you  made  your  final 
proof?     [615—285] 

A.  I  saw  my  wife  at  noon,  and  I  says,  ^*I  am  going 
to  prove  up  this  afternoon, '^  I  says,  ^^will  you  sign  a 
mortgage  so  we  can  get  the  money  from  the  bank?" 
And  I  says,  '^I  made  arrangements  ^\ith  Emery  to 
get  the  money  and  we  can  prove  up  on  it  all  right." 
Well,  she  considered  awhile,  and  then  she  says,  ^'No, 
I  won't  do  it,"  she  says,  '*I  won't  sign  no  mortgage." 
'^Well,"  I  says,  ^Svhat  will  I  do?  I  will  have  to 
prove  up  this  afternoon.  I  will  have  to  ask  Emery 
if  he  can  sell  it  for  us."  And  so  after  we  proved  up 
on  it  I  says,  '^Fred,  is  there  any  chance  to  sell  this 
land  now^?"  He  says,  ^^I  don't  know."  He  says, 
*^I  can  find  out."  He  says,  ^^There  is  always  some- 
thing selling;  perhaps  somebody  will  buy  it."  He 
says,    **I    will    see.     Maybe    it    will    take    a    little 
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time."  ^^Well,"  I  says,  *'will  you  want  a  mort- 
gage ?  "  ''  Well, ' '  lie  says,  '  ^  no. "  I  asked  Mm, — re- 
quested him  to  get  the  money  for  a  few  days,  until 
I  decided  what  to  do,  whether  to  mortgage  the  place 
or  not.  And  so  I  went  and  attended  to  the  furnace, 
and  I  says,  ^'Fred,  if  you  can  find  anybody  to  buy 
that  you  go  ahead  and  sell  it,  because  my  woman 
won't  sign  a  mortgage." 

Q.  Then,  the  affidavit  which  you  made  as  follows : 
^^That  I  have  made  no  other  application  under  said 
acts ;  that  I  do  not  apply  to  purchase  the  land  above 
described  on  speculation,  but  in  good  faith  to  appro- 
priate it  to  my  own  exclusive  use  and  benefit,  and 
that  I  have  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  or  in  any  way  or  manner,  with 
any  person  or  persons  whomsoever,  by  which  the 
title  I  may  acquire  from  the  Government  of  the 
United  States  may  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself,"  that  affidavit 
was  true,  was  it"?        A.  Yes,  sir. 

Q.  It  was  true  at  the  time  you  made  it? 

A.  Yes,  sir. 

Q.  And  at  the  time  you  made  your  final  proof? 

A.  Yes,  sir. 

Q.  And  it  is  still  true  ? 

A.  Yes,  sir.     [616—286] 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Newman,  you  signed  and  acknowledged  the 
deed  the  day  that  you  sold  your  land,  as  I  under- 
stand.    Now,  did  your  wife  sign  it  the  same  day? 
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A.  I  think  she  did.  I  think  that  evening  I  went 
home  and  she  signed  it  that  evening. 

Q.  You  stayed  at  home  with  the  children  while  she 
came  down  and  signed  it?        A.  Yes,  sir. 

Q.  You  remember  just  exactly  how  long  it  was 
after  you  proved  up  before  you  signed  the  deed,  do 
you'?        A.  No,  I  don't  know  just  exactly. 

Q.  Half  an  hour? 

A.  Oh,  I  guess  it  was  longer  than  that. 

Q.  Was  it  an  hour? 

A.  Well,  I  don't  exactly  know  how^  long  a  time  I 
spent  in  the  furnace  there. 

The  SPECIAL  EXAMINER.— Well,  give  the 
best  opinion  you  can  in  regard  to  it. 

WITNESS.— Well,  I  should  judge  about  two 
hours, — an  hour  and  a  half  or  tw^o  hours. 

Mr.  GORDON. — Q.  Now,  what  else  did  you  have 
to  pay  out  of  this  $200.00'  that  Mr.  Emery  gave  you 
besides  the  $100.00  that  you  paid  to  him  for  a  loca- 
tion fee?        A.  Well,  the  advertising. 

Q.  Oh,  they  had  advanced  that  to  you,  had  they? 

A.  He  did.  No,  I  paid  that  myself.  He  adver- 
tised it  for  me  and  I  asked  him  what  that  advertising 
was.  I  met  him  down  town  and  I  says,  **What  will 
that  bill  come  to  ?"  So  I  paid  Emery  the  money  my- 
self* 

Q.  Well,  that  came  out  of  the  $100.00? 

A.  Yes,  it  practically  ^vould.  That  was  my  ex- 
pense bill.     [617—287] 

Q.  That  came  out  of  the  $100.00  which  you  had 
left  from  the  $200.00? 
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A.  Well,  I  had  that  already  paid,  you  know,  before 
I  got  that  money,  and  before  I  sold  the  land. 

Q.  Well,  how  much  did  you  really  make  out  of 
your  claim? 

A.  Well,  I  don't  know.  I  don't  think  I  have  much 
over  $75  or  $80.00  or  $85.00,-1  don't  know  how 
much. 

Q.  Did  you  only  make  $30.00? 

A.  Well,  I  don't  know. 

The  SPECIAL  EXAMINER.— Give  your  best 
opinion  about  it. 

WITNESS.— I  think  I  realized  more  than  $30.00 
out  of  it,  but  I  couldn't  exactly  say. 

Mr.  GORDON. — Q.  Do  you  remember  making  an 
affidavit  before  Mr.  S.  F.  O 'Fallon  on  November  3, 
1905?        A.  Yes. 

Q.  Did  you  read  that  affidavit  before  you  signed 
it? 

A.  I  think  I  did.  He  was  writing  it  down  in  my 
presence. 

Q.  And  you  read  it  after  he  got  through  ? 

A.  I  think  I  looked  at  it. 

Q.  Well,  do  you  remember  whether  or  not, — 

A.  I  am  pretty  sure  he  handed  it  to  me. 

Q.  Do  you  remember  whether  or  not  you  made  this 
statement  in  the  affidavit, — I  will  read  it  to  you,  and 
then  hand  it  to  you.  Referring  to  the  conversation 
you  had  with  Emery  and  Colby  after  you  made  your 
proof:  **  Emery  and  Colby  told  me  in  Barnett's  office 
that  the  deed  was  to  be  made  to  W.  F.  Kettenbach 
and  George  H.  Kester.     That  was  the  first  I  knew 
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that  Kettenbach  and  Kester  had  anything  to  do  with 
the  claim,  or  that  it  was  sold  to  them.  I  think  it  was 
probably  half:  an  hour  after  I  proved  up  before  I 
signed  the  deed.  I  think  the  check  for  $200.00  given 
me  by  Colby  w^as  on  the  Lewiston  National  Bank.  I 
cashed  the  check  the  next  day  and  gave  Emery 
$100.00  due  him  for  locating  me.  [618—288]  I 
really  only  received  $30.00  for  my  claim,  and  I  paid 
my  own  expenses  to  the  timber,  which  was  about 
$10.00,  leaving  me  $20.00  clear  money  out  of  my 
claim."  Do  vou  remember  whether  or  not  vou  made 
that  statement,  and  whether  or  not  it  was  true  ? 

A.  Oh,  I  must  have  made  it.  When  I  read  that 
statement  over  I  think  that  is  just  exactly  the  way 
I  stated  it  there. 

Q.  Well,  I  am  not  trying  to  catch  you  at  all. 

A.  I  remembered  it  better  then,  what  my  expenses 
was,  better  than  I  do  to-day. 

Q.  Well,  does  that  refresh  your  recollection?  Do 
you  remember  it  now? 

A.  I  remember  it  now,  since  vou  read  it  there.  I 
think  that  is  the  exact  affidavit  that  0 'Fallon  had 
written. 

An  adjournment  was  thereupon  taken  until  to- 
morrow morning  at  ten  o'clock.     [619 — 289] 
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On  Friday,  the  26th  day  of  August,  1910,  at  ten 
o'clock  A.  M.,  hearing'  Avas  resumed. 

[Testimony  of  Daniel  W.  Greenburg,  for 
Complainant.] 
DANIEL  W.  GREENBURG,  a  witness  called  in 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Daniel  W.  Greenburg? 

A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Greenburg? 

A.  Lewiston,  Idaho: 

Q.  How  long  have  you  resided  at  Lewiston? 

A.  Why,  I  have  made  my  home  here  for  more  than 
30  years. 

Q.  What  is  your  occupation? 

A.  Newspaper  man. 

Q.  And  were  you  engaged  in  the  same  business  in 
April,  1904? 

A.  I  think  I  was  following  that  business  at  that 
time. 

Q.  Were  you  employed  on  a  newspaper  at  that 
time  ? 

A.  Well,  either  then  or  about  that  time.  I  don't 
just  quite  remember  whether  I  was  off  the  job  or  not 
then. 

Q.  Can't  you  remember  whether  or  not  you  were 
employed  on  the  25th  of  April,  1904? 

A.  Why,  I  think  I  was;  I  couldn't  say,  because  I 
had  taken  some  vacations. 

Q.  Well,  was  it  just  a  vacation  you  had  taken,  or 
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was  it  that  you  were  not  employed? 

A.  Why,  I  think  it  was  a  vacation. 

Q.  Are  you  married,  Mr.  Greenburg? 

A.  Yes,  sir. 

Q.  You  took  up  a  claim  under  the  timber  and  stone 
act,  in  April,  1904,  did  you  ? 

A.  Yes,  sir.     [620—290] 

Q.  Will  you  state  the  circumstances  of  taking  up 
the  timber  claim — what  vou  did  to  initiate  that 
claim?        A.  Yes,  sir. 

Q.  Please  do  so. 

A.  Why,  at  that  time — I  presume  the  time  I  made 
my  filing  ?     Is  that  the  date  ? 

Q.  Yes. 

A.  I  offered  my  filing  in  the  land  office  for  a  tim- 
ber claim. 

Q.  Well,  now,  had  you  done  anything  preparatory 
to  making  that  claim,  some  time  before  that  ? 

A.  Yes,  sir. 

Q.  Well,  who  first  spoke  to  you  about  taking  up  a 
claim? 

A.  Why,  I  first  spoke  to  Mr.  Dwyer,  and  others. 

Q.  William  Dwyer  ?        A.  Yes,  sir ;  and  others. 

Q.  Now,  when  was  that  you  spoke  to  Mr.  Dwyer? 

A.  Oh,  for  perhaps  a  year  previous. 

Q.  And  did  Mr.  Dwyer  have  any  claim  that  he 
could  locate  you  on  during  that  year? 

A.  He  thought  he  could,  yes.  I  told  him  I  wanted 
to  get  one  and  would  like  to  have  him  look  out  for  me 
and  see  whether  he  could  locate  me.  He  told  me  he 
would  charge  a  location  fee. 

jQ.  And  that  was  a  year  before  you  located? 
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A.  Well,  something  like  a  year.  Probably  it 
might  have  been  more. 

Q.  And  you  were  to  pay  him  a  location  fee? 

A.  Yes,  sir. 

Q.  Of  how  much?        A.  $100.00. 

Q.  Did  Mr.  Dwyer,  after  that  first  conversation 
you  have  referred  to,  come  to  you  later  and  tell  you 
he  had  a  claim  he  could  locate  you  on?     [621 — ^291] 

A.  Yes,  sir. 

Q.  When  was  that? 

A.  I  couldn't  say  exactly  the  time ;  probably  within 
five  or  six  months  afterwards. 

Q.  Well,  what  did  he  say  then? 

A.  He  said  all  right.  He  wanted  to  know  if  I 
would  go  and  see  it,  and  I  said  yes. 

Q.  Now,  were  you  connected  with  any  newspaper 
at  that  time? 

A.  Well,  sir,  I  don't  remember  whether  I  was  or 
not.  I  know  that  I  had  been  employed,  not  regular, 
on ''The  Teller." 

Q.  That  is  one  of  the  dailies  here? 

A.  Yes,  sir ;  and  I  had  been  off  and  on  that  job  for 
a  long  time. 

Q.  Were  you  a  reporter  at  that  time  ? 

A.  Yes,  sir. 

Q.  Well,  now,  what  else  did  Mr.  Dwyer  say  to  you? 
What  arrangements  did  he  make  with  you?  Tell 
what  happened.  He  didn't  come  to  you  and  just  say 
''all  right." 

A.  Oh,  we  didn't  have  any  arrangements  at  all. 
He  just  simply  said  he  could  locate  me  on  a  good 
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claim,  the  one  that  I  thought  he  could  satisfy  me  on 
that  would  be  all  right.  It  seemed  like  timber  loca- 
tions then  were  a  good  thing  in  those  days.  Every- 
body was  locating  on  claims.  I  took  all  those  things 
under  consideration,  concerning  the  fact  that  he  had 
been  recommended  as  locating  a  number  of  people. 
He  had  been  spoken  of  as  having  located  quite  a  num- 
ber of  people. 

Q.  I  can't  quite  hear  you. 

A.  I  say  he  had  been  spoken  of  as  having  located 
quite  a  number  of  people,  and  I  took  the  matters 
under  consideration,  that  this  location  would  be  all 
right. 

Q.  At  the  time  that  you  went  to  view  this  land, 
did  you  have  enough  money  with  which  to  purchase 
a  timber  claim?     [622—292] 

A.  Well,  I  probably  didn't  have  enough,  but  I 
probably  knew  that  I  could  get  it. 

Q.  Where  did  you  know  that  you  could  get  it? 

A.  Oh,  I  could  get  it  most  any  place  in  Lewiston. 

Q.  And  did  you  go  to  view  the  claim — the  one  that 
vou  located?        A.  Yes,  sir. 

Q.  Now,  state  whether  you  went  alone  or  with 
someone.         A.  1  went  with  Mr.  Dwyer. 

Q.  Anyone  else?        A.  No,  sir. 

Q.  Now,  where  did  you  go? 

A.  1  went  to  Orofino. 

Q.  What's  that?        A.  Orofino. 

Q.  Did  you  go  to  Orofino  with  him  by  rail  ? 

A.  Yes,  sir. 

Q.  And  how  far  was  the  claim  from  Orofino? 
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A.  Well,  I  couldn't  say  exactly,  probably  40  or  50 
miles;  something  like  that. 

Q.  How  much? 

A.  30  or  40  miles — I  couldn't  recall — I  couldn't 
say. 

Q.  And  did  you  go  to  any  other  town  after  leaving 
Orofino  ? 

A.  No,  we  didn't  go  to  any  other  town. 

Q.  How  did  you  travel  from  Orofino  to  your  tim- 
ber claim?        A.  Horseback. 

Q.  And  how  long  were  you  gone  from  Orofino  into 
the  timber  and  then  return  to  Orofino? 

A.  Oh,  a  couple  of  days,  all  told — two  or  three 
days. 

Q.  Who  furnished  the  rig  in  which  you  traveled? 

A.  Mr.  Dwyer  had  somebody  furnish  it;  I  don't 
know  who  it  was. 

Q.  Was  there  anyone  went  to  the  timber  from  Oro- 
fino with  you  and  Mr.  Dwyer?     [623—293] 

A.  No,  sir. 

Q.  And  who  paid  the  expenses  of  that  excursion? 

A.  I  paid  my  own  personal  expenses. 

Q.  You  mean  you  paid  your  hotel  bill? 

A.  Yes,  sir. 

Q.  Did  you  pay  anything  else? 

A.  I  paid  for  my  horse,  yes,  sir. 

Q.  Now,  what  month  was  that  that  you  went  to 
the  timber? 

A.  I  couldn't  say.     I  couldn't  recall,  just  now. 

Q.  Well,  you  filed  in  April,  1904? 

A.  Well,  I  think  possibly  it  might  have  been  three 
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or  four  months  before,  but  I  am  not  sure. 

Q.  Well,  was  it  in  the  winter  time,  near  Christmas, 
or  was  it  in  the  fall? 

A.  Well,  no,  it  wasn't  Christmas.  It  was  fair 
weather;  the  weather  was  fair  at  the  time  I  was  up 
there. 

Q.  How  is  that  ? 

A.  The  weather  was  fairly  good  at  the  time  I  was 
there.  I  couldn't  recall  whether  it  was  the  spring 
or  the  fall. 

Q.  In  your  testimony  before  the  land  office  you 
stated  that  you  went  over  this  land  October  13th, 
1903.     Does  that  refresh  your  recollection? 

A.  Why,  it  is  possible  that  that  was  the  time  that 
I  had  gone  over  it.     I  couldn't  recall  right  now. 

Q.  Now,  you  returned  to  Lewiston? 
•  A.  Yes,  sir. 

Q.  And  were  you  advised  that  the  land  on  which 
you  were  to  file  later  was  not  open  for  entry  at  that 
time? 

A.  I  think — I  don't  just  remember  how  it  came 
up,  but  he  said  as  soon  as  it  was  ready  to  file  on  it 
he  would  let  me  know. 

Q.  Now,  did  you  see  any  other  people  up  there  in 
the  timber  that  you  knew?     [624 — 294] 

A.  Oh,  I  seen  people  whom  I  didn't  know. 

Q,  How  is  that? 

A.  People  whom  I  didn't  know.  I  didn't  see  any- 
one I  knew,  particularly. 

Q.  Mr.  Greenburg,  I  show  you  timber  and  stone 
lands  sworn  statement  signed  Daniel  W.  Greenburg, 
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dated  April  25tli,  1904,  and  ask  you  if  you  signed 
that  paper,  in  duplicate,  and  filed  them  in  the  land 
office,  on  or  about  the  date  they  bear  ? 

A.  Yes,  sir ;  that  is  my  signature. 

Q.  And  you  filed  that  in  the  land  office  the  date 
that  you  made  if^        A.  Yes,  sir. 

Q.  I  show  you  nonmineral  affidavit  signed  Daniel 
W.  Greenburg,  of  the  same  date,  and  ask  you  if  you 
signed  that  affidavit?        A.  Yes,  sir. 

Q.  I  show  3'Ou  the  testimony  of  Daniel  W.  Green- 
burg, taken  at  the  final  proof,  dated  July  15th,  1904, 
and  ask  if  that  is  your  signature  to  that  paper? 

A.  Yes,  sir. 

Q.  And  the  cross-examination,  taken  at  the  same 
time,  signed  Daniel  W.  Greenburg.  Is  that  your 
signature?        A.  That  is  my  signature. 

Q.  Did  Mr.  Dwyer  give  you  a  description  of  that 
land  at  any  time  ? 

A.  Yes,  sir,  I  think  I  had  a  description. 

Q.  What  did  you  do  with  it  ? 

A.  I  didn't  do  anything  with  it;  I  kept  it. 

Q.  Who  prepared  the  sworn  statement  that  you 
have  identified  here  ? 

A.  Well,  I  couldn't  say  who  prepared  it,  but  I 
think  my  recollection  has  been  refreshed  on  that  now. 

Q.  I  can't  hear  you.     [625—295] 

A.  I  say  I  don't  remember  who  prepared  it,  but  I 
think  Mr.  Dwyer  did,  or  he  said  he  would  have  that 
prepared  for  me. 

Q.  And  do  you  remember  where  you  received  it? 

A.  I  think  I  received  it  at  the  land  office. 
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Q.  You  paid  no  fee  for  having  that  paper  pre- 
pared? 

A.  Well,  now,  I  wouldn't  recall  whether  I  did  or 
not. 

Q.  How  long  did  you  go  to  the  land  office  before 
you  were  permitted  to  file  your  sworn  statement? 

A.  I  don't  remember  how  long  before  it  was,  but 
quite  a  little  while,  I  guess. 

Q.  Did  you  stand  in  a  line? 

A.  I  remember  there  was  a  line  there.     Yes,  sir: 
I  stood  in  line. 

Q.  And  how  long  were  you  in  that  line? 

A.  Why,  I  myself  personally,  I  didn't  stay  in  all 
the  time. 

Q.  Did  you  have  someone  stay  in  line  for  you? 

A.  Why,  I  occasionally  got  people  to  step  in  there 
and  hold  my  place  for  me. 

Q.  Do  you  remember  the  names  of  any  of  the 
people  you  had? 

A.  No,  I  don't.     I  think  there  was  fellows  around 
there  that  were  doing  that. 

Q.  Did  you  pay  them  for  that  service  ? 

A.  Yes,  sir. 

Q.  How  much? 

A,  I  couldn't  say  just  how  much  now;  I  don't  re- 
member. 

Q.  How  many  days  befoi^  you  filed  did  you  first 
go  to  the  land  office  and  join  the  line? 

A.  1  don't  remember. 

Q.  Well,  was  it  the  day  before? 

A.  Oh,  I  think  it  was  seven  days,  or  more,  prob- 
ablv. 
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Q.  Was  it  seven  days  ?        A.  It  might  have  been. 

Q.  What  position  did  you  hold  in  the  line? 
[626—296] 

A.  Well,  I  don't  remember,  but  probably  I  held — 
I  think  it  was  about  No.  11 ;  somewhere  along  there. 

Q.  Were  you  married  at  that  time,  Mr.  Green- 
burg?       A.  Yes,  sir. 

Q.  Have  you  any  children  ?        A.  No,  sir. 

Q.  How  many?        A.  No,  sir. 

Q.  Do  you  remember  of  paying  a  fee  in  the  land 
office  when  you  filed  your  original  papers? 

A.  Yes,  sir. 

Q.  How  much  was  that? 

A.  Why,  something  in  the  neighborhood  of  four 
hundred  and  odd  dollars. 

Q.  No — I  mean  when  you  filed? 

A.  When  I  proved  up  ? 

Q.  Well,  I  mean  when  you  filed  your  first  papers. 

A.  Oh,  when  I  filed?  I  think  it  was  $8.00.  I 
don't  remember  what  it  was,  whether  I  paid  a  fee  or 
not.     I  can't  recall  that. 

Q.  What  was  that  last  answer? 

A.  I  say  I  don't  remember  whether  I  paid  any- 
thing at  that  time  or  not,  come  to  think  about  it. 

Q.  Well,  do  you  remember  whether  or  not  your 
arrangements  with  Mr.  Dwyer  was  that  he  was  to 
pay  those  expenses? 

A.  You  mean  for  the  land  office? 

Q.  Yes.        A.  Yes,  sir. 

Q.  Now,  what  am  I  to  understand  by  that  answer? 

A.  You  asked  me  whether  I  knew  whether  Mr. 
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Dwyer  was  to  pay  that.     I  say  I  do  know  that,  yes ; 

that  he  wasn't  to  pay  it. 

Q.  That  he  was  not  to  pay  it?  A.  Certainly. 
[627—297] 

Q.  And  you  say  you  don't  know  whether  you  paid 
it  or  not? 

A.  Oh,  if  there  was  any  fee  to  pay  there  at  the 
land  office,  I  paid  it  myself. 

Q.  But  you  have  no  recolleetion  of  ever  paying  it  ? 

A.  No,  I  haven't. 

Q.  Do  you  remember  wdien  you  filed  your  sworn 
statement  that  you  also  gave  notice  of  publication? 

A.  Yes,  I  think  I  remember  something  about  that; 
yes,  sir. 

Q.  Do  you  remember  naming  the  witnesses? 

A.  Yes,  sir. 

Q.  Sir?         A.  Yes,  sir. 

Q.  Who  were  the  witnesses? 

A.  Well,  I  couldn't  say  just  now\  1  think  one  of 
them  w^as  Bliss,  and  Mr.  Dwyer  was  a  witness,  I 
guess,  and  Stanfield.     That  is  my  recollection. 

Q.  Now%  were  you  notified  of  the  time  to  make 
your  final  proof? 

A.  Yes —    When  w^as  I  notified? 

Q.  Were  you  notified  ? 

A.  Yes,  sir,  I  was  told  when  to  come — three 
months,  I  think  they  said;  something  like  that. 

Q.  And  you  made  final  proof?        A.  Yes,  sir. 

Q.  And  do  yoTi  remember  how  nuich  you  paid  in 
the  land  office  at  that  time? 

A.  I  think  T  paid  in  the  neighborhood  of  $400.CX): 
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something  like  that. 

Q.  Well,  do  you  know  where  you  got  that  money 
from  with  which  to  pay  it  %        A.  Yes,  sir. 

Q.  Where? 

A.  Part  of  it  I  had  myself ;  part  I  borrowed  from 
the  Lewiston     [628—298]     National  Bank. 

Q.  Now,  do  you  know  how  much  you  had  yourself  ? 

A.  Why,  I  had  a  couple  of  hundred  dollars  or  so ; 
something  like  that. 

Q.  Did  you  have  that  in  the  bank  ? 

A.  I  don't  remember  whether  I  was  carrying  an 
account  there  at  that  time  or  not. 

Q.  Did  you  carry  a  bank  account  anywhere  else 
except  the  Lewiston  National  Bank? 

A.  No,  sir. 

Q.  And  with  whom  did  you  negotiate  in  the  Lewis- 
ton  National  Bank  for  that  loan? 

A.  Well,  I  think  I  negotiated  with  Mr.  Kester,  the 
cashier  at  the  time. 

Q.  And  how  long  before  you  made  your  proof  did 
you  make  that  negotiation? 

A.  Well,  I  couldn't  say.     I  spoke  to  him  of  it  some 
few  days  before — some  time  before  that. 

Q.  Do  you  remember  whether  you  gave  a  note  for 
that?        A.  Yes,  sir. 

Q.  Do  you  know  whether  the  note  was  to  the  bank, 
or  to  Mr.  Kester? 

A.  Why,  I  presume  it  was  to  the  bank.     It  was  on 
one  of  their  regular  notes. 

Q.  You  have  no  recollection  whether  it  was  to  the 
bank  or  to  Mr.  Kester  personally? 
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A.  No,  sir,  I  haven't.  Oh,  I  never  applied  to  Mr. 
Kester  personally  for  it;  I  applied  to  the  bank. 

Q.  Through  Mr.  Kester?        A.  Yes,  sir. 

Q.  Well,  what  am  I  to  understand  by  that?  Did 
you  have  any  preference  as  to  who  you  got  it  from; 
or  did  you  just  want  to  get  the  money?     [629 — 299] 

A.  Wh}^,  no;  I  just  merely  knew  he  was  in  the 
banking  business;  that  that  was  the  place  I  could  get 
it. 

Q.  Do  you  know  the  period  that  note  was  to  run? 

A.  Well,  I  think  my  recollection  was  that  it  was 
about  90  days;  something  like  that. 

Q.  Now,  have  you  any  recollection  as  to  whether 
you  were  employed  on  The  Teller  at  that  time — at 
the  time  that  you  made  your  proof? 

A.  I  think  I  was,  yes,  sir.  I  can't  recall  just  posi- 
tively, but  I  think  I  was. 

Q.  Have  you  sold  your  timber  claim? 

A.  Yes,  sir. 

Q.  How  long  after  you  made  your  proof  did  you 
negotiate  a  sale  of  that? 

A.  Well,  I  had  thought  that —  It  was  some  time 
afterwards,  but  I  didn't  know  just  exactly  the  time 
until  my  attention  was  called  to  it. 

Q.  Well,  can  you  approximate  it  ? 

A.  No,  I  couldn't;  from  my  own  memory  I 
couldn't  say  how^  long  afterwards. 

Q.  Well,  was  it  a  wTek,  or  six  months,  or  how  iiear 
can  you  come  to  it? 

A.  Oh,  I  thought  it  was  probably  four  or  five 
months,  or  more.     It  must  have  been  that  long. 
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Q.  With  whom  did  you  negotiate  the  sale  ? 

A.  I  sold  it  to  Mr.  Kester. 

Q.  Directly  to  Mr.  Kester  T        A.  Yes,  sir. 

Q.  And  do  you  remember  how  much  he  paid  you  ^ 

A.  I  sold  it  for  something  about  like  $1100.00. 

Q.  And  was  the  note  taken  out  at  that  time  ? 

A.  Why,  I  took  my  note  up  at  the  time  that  I  sold 
it ;  yes,  sir.     [630—300] 

Q.  And  did  Mr.  Kester  pay  you  in  cash  or  by 
check? 

A.  Why,  I  couldn't  recall  now  how  it  was. 

Q.  Where  did  you  make  this  settlement — at  the 
bank  ?        A.  Yes,  sir ;  at  the  bank  window. 

Q.  At  what? 

A.  At  the  paying  window  at  the  bank. 

Q.  Did  you  sign  the  deed  at  the  paying  window  of 
the  bank  ? 

A.  Well,  I  couldn't  recall  whether  I  signed  it  there 
or  not. 

Q.  Do  you  know^  who  prepared  the  deed  which 
you  signed?        A.  No,  sir. 

Q.  Was  it  there  when  you  went  there  to  the  bank  ? 

A.  Well,  now,  I  don 't  know.  I  told  them  to  make 
out  the  deed,  but  I  don't  know  just  who  signed  it.  I 
can't  remember  now. 

Q.  Did  you  go  over  this  timber  claim  when  you 
were  up  there  the  first  time?        A.  Yes,  sir. 

Q.  With  whom  did  you  go  over  it? 

A.  Mr.  Dwyer. 

Q.  Anybody  else? 

A.  No,  sir;  T  don't  think  there  was  anybody  else. 
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Q.  Are  you  sure  of  that? 

xi.  Oh,  yes,  I  am  sure  there  was  nobody  with  me. 

Q.  Was  Mr.  Bliss  up  there? 

A.  I  understood  he  was  in  the  woods. 

Q.  Did  you  see  him? 

A.  Well,  I  don't  remember  whether  I  saw  him  at 
the  time  or  not. 

Q.  Did  he  go  over  the  claim  with  you? 

A.  No,  sir. 

Q.  Do  you  remember  how  much  money  you  bor- 
rowed from  the  bank? 

A.  I  think  probably  in  the  neighborhood  of  $200.00 
— more  or  less. 

Q.  You  haven't  any  definite  recollection  of  how 
much  you  borrowed?     [631 — 301] 

A.  No,  I  haven't. 

Q.  Had  you  ever  borrowed  any  money  from  the 
Lew^iston  National  Bank  before? 

A.  Why,  I  don't  remember  whether  I  had  before 
or  afterwards.  I  don't  remember.  I  had  borrowed 
money  time  and  again  at  the  bank. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  lands  sworn  statement  of  Daniel  W.  Green- 
burg, dated  April  25th,  1904,  the  nonmineral  aflS- 
davit  of  Daniel  W.  Greenburg,  bearing  the  same 
date,  the  testimony  of  Daniel  W.  Greenburg  taken 
at  the  final  proof,  July  15th,  1904,  the  cross-examina- 
tion of  Daniel  W.  Greenburg  at  the  final  proof,  all 
of  which  papers  the  witness  has  identified,  the  testi- 
mony  of  and  cross-examination  of  the  witnesses  at 
final  proof,  the  Receiver's  Receipt  and  the  Register's 
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Certificate,  dated  July  15th,  1904,  a  certified  copy  of 
the  patent  issued  to  Daniel  W.  Greenburg  December 
31st,  1904,  all  relating  to  the  entry  of  Daniel  W. 
Greenburg  of  the  southwest  quarter  of  section  17, 
township  39  north,  of  range  5  east,  Boise  meridian 

Mr.  TANNAHILL. — The  defendants  severally  ob- 
ject to  all  the  documents  offered  in  evidence  in  so 
far  as  they  relate  to  bills  No.  388  and  407,  upon  the 
ground  that  they  are  irrelevant,  incompetent  and  im- 
material, and  not  involved  in  these  two  particular 
actions.  And  the  defendants  further  severally  ob- 
ject to  the  introduction  of  any  of  the  final  proof 
papers  in  evidence,  especially  the  testimony  of 
claimant,  Daniel  W.  Greenburg,  the  cross-examina- 
tion of  claimant,  Daniel  W.  Greenburg,  the  testi- 
mony of  the  witness  William  Dw^yer,  and  the  cross- 
examination  of  the  witness  William  Dwver,  the  tes- 
timony  of  the  witness  Edwin  Bliss,  and  the  cross-ex- 
amination of  the  witness  Edwin  Bliss;  upon  the 
ground  that  they  relate  to  the  final  proof,  long  after 
the  filing  of  the  sworn  statement,  and  they  are  irrele- 
vant and  immaterial.  The  defendants  severally 
waive  any  further  identification  of  the  papers  of- 
fered.    [632—302] 

Said  documents  were  thereupon  marked  by  the 
Reporter  as  Exhibits  14,  14A,  14B,  14C,  14D,  14E, 
14F,  14G,  14H,  141,  14J,  14K,  14L,  14M. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Greenburg,  how  long  did  you  say  it  was 
after  you  made  your  final  proof  before  you  sold 
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your  land?        A.  Well,  I  didn't— 

Q.  About  how  long? 

A.  I  didn't  know  exactly;  I  thought  it  was  some 
time  afterwards,  because  it  is  so  long  ago  that  I  have 
forgotten  it.  I  understood  it  was  a  month  after- 
wards, but  I  have  forgotten  it.    - 

Q.  Was  there  any  contract  or  agreement  between 
you  and  Mr.  Kester  or  Mr.  Kettenbach  or  Mr. 
Dwyer,  that  you  should  sell  your  land,  before  you 
filed  your  sworn  statement?        A.  No,  sir. 

Q.  And  no  such  a  contract  prior  to  the  time  you 
made  your  final  proof? 

A.  No,  sir,  none  whatever. 

Q,  Then,  the  affidavit  you  made  when  you  filed 
your  sworn  statement,  in  substance  that  *'I  have 
made  no  other  application  under  said  acts ;  that  I  do 
not  apply  to  purchase  the  land  above  described  on 
speculation,  but  in  good  faith  to  appropriate  it  to  my 
own  exclusive  use  and  benefit,  and  that  I  have  not, 
directly  or  indirectly,  made  any  agreement  or  con- 
tract, or  in  any  way  or  manner,  with  any  person  or 
persons  whomsoever,  by  which  the  title  I  may  ac- 
quire from  the  Government  of  the  United  States 
may  inure  in  whole  or  in  part  to  the  benefit  of  any 
person  except  myself,"  that  statement  was  true  at 
the  time  you  filed  your  sworn  statement,  was  it? 

A.  Yes,  sir. 

Q.  And  it  was  true  at  the  time  you  made  your 
final  proof?        A.  Yes,  sir. 

Q.  And  it  is  still  true? 

A.  Yes,  sir.     [633—303] 
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CHARLES  DENT,  a  witness  called  in  behalf  of 
the  complainant,  being  first  duly  sworn,  testified  as 
follows,  to  wit: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Your  name  is  Charles  Dent?        A.  Yes,  sir. 

Q.  How  old  are  you,  Mr.  Dent? 

A.  What  is  it? 

Q.  How  old  are  you?        A.  63. 

Q.  Where  do  you  reside? 

A.  On  the  North  Fork  of  the  Clearwater. 

Q.  In  Idaho?        A.  Yes. 

Q.  What  county?        A.  Nez  Perce. 

Q.  How  long  have  you  resided  there? 

A.  24  years. 

Q.  What  is  your  occupation? 

A.  Oh,  I  farm  a  little,  and  blacksmith  a  little,  and 
I  used  to  raft  some  down  the  river.  I  have  got  a  lit- 
tle stock. 

Q.  What  was  your  occupation  in  June,  1903? 

A.  Well,  that  is  what  I  have  been  doing  all  the 
time. 

Q.  Have  you  a  family?        A.  Yes,  sir. 

Q.  Of  what  did  your  family  consist  in  1903  ? 

A.  Oh,  I  have  three  children. 

The  SPECIAL  EXAMINER.-^Speak  a  little 
louder,  Mr.  Dent. 

WITNESS.— I  have  three  children,  I  say. 

Mr.  GORDON. — Q.  Now,  you  have  a  ranch  up 
there?        A.  Yes,  sir.     [634—304] 
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Q.  How  large  is  it?        A.  160  acres. 

Q.  Is  it  a  homestead?        A.  Yes,  sir. 

Q.  Do  you  know  Mr.  George  H.  Kester,  one  of  the 
defendants  in  this  suit?        A.  Yes,  sir. 

Q.  How  long  have  you  know^n  him? 

A.  I  have  known  him  for  some  five  years,  I  guess. 

Q.  Are  you  related  to  him  in  any  way? 

A.  No. 

Q.  Either  by  marriage  or  otherwise  ?        A.  No. 

Q.  Do  you  know  Mr.  William  F.  Kettenbach,  one 
of  the  defendants  in  this  suit?        A.  Yes,  sir. 

Q.  How  long  have  you  known  him? 

A.  Well,  I  have  known  him  15  years,  I  guess,  or 
16. 

Q.  Are  you  related  to  him  in  any  way? 

A.  Not  in  any  way. 

Q.  Are  you  acquainted  with  Mr.  Dwyer,  one  of 
the  defendants?        A.  Yes,  sir. 

Q.  How^  long  have  you  known  him  ? 

A.  I  have  know^n  him  for  10  or  12  years,  I  guess, 
anyway. 

Q.  Did  you  ever  have  any  business  relations  with 
any  of  them?     A.  No,  sir. 

Q.  Do  you  remember  taking  up  a  claim  or  filing 
an  application  to  enter  upon  a  timber  claim,  April 
2d,  1903? 

Mr.  TANNAHILL.— The  defendants  severally 
object  to  any  evidence  of  the  witness  relative  to 
taking  up  a  timber  claim  so  far  as  the  evidence  re- 
lates to  bill. 388  and  407,  upon  the  ground  that  the 
entry  of  the  witness  is  not  involved  in  those  two 
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particular  actions,  and  the     [635 — 305]     evidence  is 

irrelevant  and  immaterial. 

The  SPECIAL  EXAMINER.— Answer  the  ques- 
tion.    Read  the  question. 

The  Reporter  thereupon  repeated  the  last  ques- 
tion. 

WITNESS.— Yes,  sir. 

Mr.  GORDON. — Q.  I  show  you  timber  and  stone 
lands  sworn  statement  of  Charles  Dent,  dated  April 
2d,  1903,  and  ask  you  if  you  signed  that  statement 
and  filed  it  in  the  land  office  about  the  date  it  bears 
— in  duplicate?        A.  Yes,  sir. 

Q.  I  show  you  the  notice  for  publication  of 
Charles  Dent,  and  the  nonmineral  affidavit  of 
Charles  Dent,  dated  April  2d,  1903,  and  ask  you  if 
you  signed  that  affidavit  and  filed  the  paper  in  the 
land  office  about  the  date  it  bears,  April  2d,  1903? 

A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  Charles  Dent  at 
the  final  proof  at  the  land  office  at  Lewiston,  dated 
June  23d,  1903,  and  ask  you  if  that  is  your  signature 
to  that  paper?        A.  Yes,  sir. 

Q.  Is  that  your  signature  to  the  cross-examina- 
tion, taken  at  the  same  time?        A.  Yes,  sir. 

Q.  Mr.  Dent,  what  induced  you  to  take  up  a  tim- 
ber claim? 

A.  Oh,  I  don't  know.  Everybody  was  taking 
claims,  and  I  thought  I  would  take  one.  Mr.  Emory 
was  locating  up  there. 

Q.  What's  that? 

A.  Mr.  Emory  was  locator  at  that  time,  and  he 
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asked  me  if  I  had  ever  taken  a  claim,  and  I  told  him 
no,  and  he  wanted  to  know  why  I  didn't  take  one. 
Well,  I  told  him  I  didn't  know  as  I  had  much  use  for 
one;  I  couldn't  sell  it.  **0h,  yes,"  he  said,  ^'1  could 
sell  a  claim  most  any  time."  So  I  concluded  I 
would  take  one. 

Q.  Did  he  tell  you  how  much  the  claim  would  net 
you? 

A.  Oh,  1  told  him  if  I  could  get  $100.00  for  the 
claim  I  wouldn't  [636 — 306]  mind  taking  one. 
^*Well,"  he  says,  ^*you  can  easy  enough  get  $100.00." 
He  says,  ^^Most  anybody  will  give  you  $100.00  for 
it." 

Q.  Did  you  have  the  money  at  that  time  with 
which  to  purchase  a  timber  claim? 

A.  I  had  part  of  it;  I  didn't  have  enough. 

Q.  I  mean  when  you  first  spoke  to  Mr.  Emory 
about  it?        A.  Yes. 

Q.  How  much  did  you  have  at  that  time  ? 

A.  Oh,  I  don't  remember  now  how  much  I  did 
have.  I  didn't  have  quite  enough,  I  know,  and  I 
borrowed  some  from  Mr.  Colby. 

Q.  Was  there  anything  said  about  a  location  fee? 

A.  No. 

Q.  Did  you  ever  pay  a  location  fee?        A.  No. 

Q.  You  were  never  asked  to  pay  one? 

A.  No,  sir. 

Q.  Who  located  you  on  the  timber  claim  that  you 
filed  upon?        A.  Mr.  Emory. 

Q.  Mr.  Fi'ed.  Emory?        A.  Yes,  sir. 

Q.  What  was  his  business  at  that  time  ? 
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A,  Well,  he  was  running  a  sawmill  here  in  town. 

Q.  And  how  far  is  this  timber  claim  and  where 
you  live  from  Lewiston?        A.  About  65 — 

Q.  Oh,  just  approximately? 

A.  About  65  miles;  something  like  that,  I  think; 
I  couldn't  say  exactly. 

Q.  Now,  this  first  conversation  you  had  with  Mr. 
Emory  about  the  timber  claim,  was  that  at  your 
house?        A.  Yes,  sir. 

Q.  He  came  there  and  introduced  the  subject 
himself;  is  that     [637—307]     correct? 

A.  Well,  he  usually  stopped  there.  I  keep  a  stop- 
ping-place there,  and  he  usually  stops  there. 

Q.  As  I  understand  you,  he  introduced  the  sub- 
ject himself,  though? 

A.  Well,  him  and  I  got  to  talking  about  it,  yes. 

Q.  Now,  was  there  anything  said  between  you  and 
Mr.  Emory  on  the  first  occasion  you  talked  about 
this  claim  as  to  who  would  pay  all  the  expenses  of 
taking  up  the  claim  ?        A.  Oh,  no. 

Q.  And  purchasing  it?        A.  No. 

Q.  Are  you  sure  of  that?        A.  Yes. 

Q.  Did  Mr.  Emory  ask  you  what  you  would  take 
for  your  right? 

A.  No,  I  don't  think  he  did.     I  don't  think  he  did. 

Q.  Is  your  recollection  clear  on  that  subject? 

A.  Yes,  sir,  as  far  as  I  can  remember  now. 

Q.  Do  you  know  with  whom  Mr.  Emory  was  en- 
gaged in  business  at  that  time? 

A.  No,  I  don't  know,  only  Mr.  Colby,  I  think, 
maybe  he  was  engaged  in  business  with  him.     He 
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was  keeping  books  for  him. 

Q.  Did  you  and  Mr.  Emory  discuss  at  your  first 
conversation  about  the  claim,  where  you  would  get 
the  balance  of  the  money  with  which  to  pay  for  the 
claim?        A.  No. 

Q.  Mr.  Dent,  do  you  remember  of  ever  being 
called  upon  by  Mr.  Francis  M.  Goodwin,  a  Special 
Agent  of  the  general  land  office?        A.  Yes. 

Q.  Did  he  call  upon  you  at  your  home? 

A.  What  is  it? 

Q.  Did  he  call  upon  you  at  your  home?  [638 — 
308]        A.  Yes,  sir. 

Q.  And  do  you  remember  whether  that  was  in  the 
summer  of  1905? 

A.  1905?    Yes,  I  think  it  was. 

Q.  Do  you  remember  of  making  an  affidavit  for 
him?        A.  Yes,  sir. 

Q.  Do  you  remember  what  you  said  in  that  affi- 
davit? 

A.  Well,  I  don't  know  as  I  can  repeat  it  now, 
what  I  did  say. 

Q.  You  told  the  truth  as  near  as  you  could,  did 
you?        A.  As  near  as  I  knew. 

Q.  Do  you  remember  whether  or  not  you  made  an 
affidavit  and  delivered  it  to  Mr.  Goodwin  July  22d, 
1905,  in  which  you  said,  ^'I  was  located  on  a  timber 
claim  by  Fred.  Emory"?         A.  Yes. 

Q.  And  that  '^I  had  an  understanding  with  Mr. 
Emory  by  which  I  was  to  take  up  a  timber  claim, 
he  bearing  all  the  expenses,  and  I  was  to  receive 
$100.00  for  my  right"?        A.  No. 
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Q.  You  say  you  didn't  make  an  affidavit  to  that 
effect,  sir?        A.  No. 

Q.  Do  you  remember  whether  or  not  in  that  affi- 
davit you  made  this  statement:  '^I  talked  to  Mr. 
Emory  before  I  made  my  entry.  Mr.  Emory  came 
to  my  place  and  asked  me  what  I  would  take  for  my 
right,  and  I  told  him  $100.00,  the  amount  I  did  re- 
ceive."       A.  I  told  him  I  would  take  $100.00,  yes. 

Q.  And  you  got  $100.00? 

A.  Yes,  I  got  $100.00. 

Q.  Did  you  put  up  any  of  the  expenses  yourself? 

A.  Yes,  sir. 

<3.  How  much? 

A.  Oh,  I  don't  know  how  much  now. 

Q.  Was  it  $50.00? 

A.  Yes,  about,  I  guess.     [639—309] 

Q.  And  that  is  all  you  expended  in  the  claim  in 
any  manner  at  all  of  your  own  money  ? 

A.  Let's  see^ — yes — yes. 

Q.  Who  paid  your  expenses  coming  from  home  to 
Lewiston  when  you  filed?        A.  I  paid  it  myself. 

Q.  Did  you  get  the  money  from  anybody  to  pay 
it?        A.  No,  sir. 

Q.  And  who  prepared  the  sworn  statement  for  you 
that  you  identified  here  a  few  moments  ago? 

A.  Why,  I  don't  know  now. 

Q.  Did  you  come  from  your  home  to  Lewiston 
alone,  or  did  someone  come  with  you? 

A.  I  came  alone. 

Q.  Did  you  meet  Mr.  Fred.  Emory  when  you  ar- 
rived here  ? 
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A.  No.     Oh,  yes,  I  met  him  after  I  got  here;  yes. 

Q.  Did  you  meet  him  by  appointment?        A.  No. 

Q.  Did  you  know  what  it  would  cost  to  take  up  a 
timber  claim?        A.  Yes. 

Q.  How  much? 

A.  I  don't  know  now  what  it  was. 

Q.  You  have  no  idea  what  it  cost? 

A.  Well,  it  is  $60.00,  or  somethino-  like  that,  I 
i^uess.     I  don't  remember  what  it  was. 

Q.  What  do  you  mean?     $60.00  for  what? 

A.  Well,  for  filing,  and  so  on. 

Q.  Do  you  mean  was  that  all  the  expense  that  was 
incurred  altogether — in  purchasing  the  land,  too? 

A.  Yes. 

Q.  Do  you  remember  how  much  of  that  $60.00  you 
paid  when  you  made  your  final  proof?     [640 — 310} 

A.  No,  I  don't  remember. 

Q.  Do  you  remember  how  much  money  you  paid 
in  the  land  office  the  first  visit  you  made  there? 

A.  When  I  went  to  prove  up? 

Q.  No — when  you  went  to  file. 

A.  No,  I  don't  remember  now. 

Q.  Have  any  idea  how  much  it  was? 

A.  No,  I  ain't. 

Q.  Did  you  ever  go  over  this  land? 

A.  Oh,  ves. 

Q.  With  whom? 

A.  I  went  over  the  land  years  ago. 

Q.  Well,  I  mean  this  particular  claim? 

A.  Well,  yes.  I  used  to  work  up  there,  and  I  have 
been  on  it  many  times. 
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Q.  Did  you  go  over  it  with  Mr.  Emory? 

A.  Yes. 

Q.  Sir?        A.  Yes,  sir. 

Q.  When? 

A.  Oh,  when  he  was  up  there;  when  he  was  work- 
ing there;  I  was  up  there  with  him. 

Q.  Did  you  make  a  special  visit  for  the  purpose 
of  going  over  this  land  and  inspecting  the  timber  on 
it;  or  did  you  just  happen  to  be  in  that  locality? 

A.  Oh,  I  just  happened  to  be  in  there. 

Q.  And  you  are  sure  that  you  and  Mr.  Emory 
went  over  this  claim  yourself,  are  you? 

A.  Yes,  sir. 

Q.  Do  you  know  where  you  received  this  sworn 
statement  that  you  have  identified? 

A.  No,  I  don't  remember  that.     [641 — 311] 

Q.  Did  you  go  to  a  lawyer's  office  to  get  it? 

A.  No.    I  think  it  was  home. 

Q.  Not  before  you  filed,  was  it? 

A.  Oh,  no,  not  before  I  filed. 

Q.  Now,  where  did  you  get  it? 

A.  Where  did  I  get  it? 

Q.  Yes. 

A.  Well,  I  don't  know  where  I  got  it  now.  I  don't 
remember. 

Q.  You  came  down  to  Lewiston  for  the  purpose  of 
filing  on  a  timber  claim,  did  you,  Mr.  Dent? 

A.  Yes,  sir. 

Q.  And  you  knew  that  you  had  to  have  some  pa- 
pers to  file,  did  you  not?        A.  Yes. 

Q.  Now,   haven't   you   any   recollection   of   what 
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preparation  you  made  to  have  those  papers  filed,  or 

prepared? 

A.  No,  1  don't  remember  what  I  did  do. 

Q.  Do  you  remember  goin<^-  to  any  lawyer's  ofl&ce 
and  askino-  them  to  prepare  you  a  set  of  filing  pa- 
pers?       A.  I  don't  remember  it  now. 

Q.  Did  you  have  a  description  of  the  land? 

A.  No,  nothing  more  than  just  what  Emory  told 
me;  he  gave  me  the  description. 

Q.  Well,  how  did  he  give  you  the  description! 
Did  he  just  repeat  it  to  you?        A.  Yes. 

Q.  And  did  3^ou  make  a  memorandum  of  it? 

A.  No. 

Q.  And  did  you  have  such  a  description  that  you 
could  go  to  a  man  and  tell  him  to  prepare  you  a 
deed  of  that,  and  then  recite  the  description  ? 

A.  Oh,  yes.     [642—312] 

Q.  How?        A.  Yes. 

Q.  Can  you  do  it  now? 

A.  I  don't  know  as  I  can  do  it  now.  1  have  for- 
got the  sections,  even,  now. 

Q.  Do  you  know^  w^hat  section  this  land  is  in? 

A.  I  don't  know  w^hat  section  it  is  in.  I  couldn't 
tell  to  save  my  life. 

Q.  Do  you  know  what  towaiship  it  is  in? 

A.  I  don't  know^  that,  either. 

Q.  Do  you  know^  what  range  it  is  in?         A.  No. 

Q.  Do  you  know  w^iat  section  and  township  your 
homestead  is  in?        A.  38-3-^:^8-2. 

Q.  And  how  far  is  this  from  your  homestead? 

A.  Oh,  it  is  about  13  miles,  I  guess. 
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Q.  Then,  you  returned  to  3^our  home  after  filing 
your  sworn  statement  and  the  other  papers  in  the 
making  of  the  original  entry "?        A.  Yes,  sir. 

Q.  And  how  long  after  that  was  it  that  you  made 
your  final  proof? 

A.  Well,  I  couldn't  tell  you  that,  either,  now. 

Q.  Well,  was  it  a  month,  or  six  months,  or  a  year, 
or  how  long? 

A.  I  guess  it  must  have  been  a  year;  something 
like  that. 

Q.  That  is,  between  the  time  3^ou  made  your 
entry —        A.  Yes,  sir. 

Q.  And  the  time  you  made  your  final  proof? 

A.  I  think  so. 

Q.  Who  notified  you  as  to  the  time  you  were  to 
make  proof?        A.  Who  notified  me? 

Q.  Yes,  sir. 

A.  Well,  I  don't  know;  I  think  it  was  Mr.  Emory, 
though,  told  me. 

Q.  And  you  again  came  to  Lewiston  ?     [643 — 313] 

A.  Sir? 

Q.  You  again  came  to  Lewiston?        A.  Yes. 

Q.  And  at  that  time  had  you  made  any  arrange- 
ments for  getting  the  final  proof  money? 

A.  No,  sir. 

Q.  None  whatever?        A.  No. 

Q.  And  had  you  ever  borrowed  any  money  in 
Lewiston  before  then?         A.  No. 

Q.  You  never  had?        A.  No. 

Q.  Speak  a  little  louder.        A.  No,  sir. 

Q.  1  )id  you  have  an  engagement  to  meet  anybody  at 
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Lewiston?        A.  No,  sir,  I  didn't. 

Q.  And  did  you  meet  anyone  here  in  Lewiston  at 
that  time  that  you  knew?        A.  Yes. 

Q.  Who  did  you  meet  ?        A.  I  met  Mr.  Colby. 

Q.  Had  you  ever  met  Mr.  Colby  before  ? 

A.  Nothing  only  I  was  acquainted  with  him. 

Q.  Now,  did  you  meet  Mr.  Colby  casually  on  the 
street?        A.  Yes. 

Q.  And  did  you  have  a  conversation  with  him  about 
your  timber  claim? 

A.  No  conversation,  onlv  I  asked  him  to  loan  me 
some  money,  and  he  let  me  have  it. 

Q.  How  much  did  you  ask  him  to  loan  you  ? 

A.  I  think  it  was  $100.00. 

Q.  $100.00?     [644—314]         A.  Yes. 

Q.  How  much  monev  did  vou  have  with  vou? 

A.  Oh,  I  had  $60.00  or  $70.00,  or  so. 

Q.  $60.00  or  $70.00?        A.  Yes,  sir. 

Q.  Did  you  give  Mr.  Colby  a  note  for  this  $100.00? 

A.  No,  sir. 

Q.  Did  vou  borrow  anv  monev  from  anvbodv  else  ? 

A.  No,  sir. 

Q.  Did  you  pay  any  interest  on  this  money? 

A.  I  didn't  pay  no  interest,  because  I  sold  him  the 
claim. 

Q.  The  same  day?        A.  Yes. 

Q.  There  wasn't  anything  said  about  selling  the 
claim,  though,  when  you  got  the  money  from  him,  was 
there?        A.  No,  sir — nothing. 

Q.  And  you  had  had  no  arrangements  whatever 
with  Mr.  Colby  before  you  got  this  money  ? 
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A.  No,  sir. 

Q.  Were  you  in  any  way  exercised  by  the  fact  that 
you  came  here  to  prove  up  on  a  timber  claim,  and 
that  you  had  made  no  arrangements  to  get  the  money  ? 

A.  No,  sir,  I  hadn't  made  no  arrangements  with 
anybody. 

Q.  You  didn't  care  much  whether  you  proved  up 
on  it  or  not,  did  you?        A.  No. 

Q.  Now,  can  you  tell  what  your  expenses  had  been 
up  to  that  time,  of  taking  up  this  claim? 

(No  answer.) 

Q.  How  much  money  had  you  spent  in  coming 
down  here  and  going  back  on  these  two  trips? 

A.  Oh,  I  don't  know.     I  couldn't  tell.     [645—315] 

Q.  $30.00?        A.  I  suppose — something  like  that. 

Q.  Then,  you  went  to  the  land  office  and  you  made 
your  proof  ?        A.  Yes,  sir. 

Q.  Now,  when  you  got  this  money  from  Mr.  Emory, 
did  he  just  have  it  on  his  person  at  that  time? 

A.  Yes — Mr.  Colbv. 

Q.  Mr.  Colby — excuse  me.        A.  Yes. 

Q.  Now,  do  you  remember  that  you  had  $400.00 
that  you  paid  in  the  land  office  when  you  made  proof? 

A.  $400.00? 

Q.  Yes,  sir.        A.  No,  I  didn't  have  $400.00. 

Q.  Well,  you  must  have  had,  or  somebody  had  it, 
because  you  paid  $400.00  for  that  land  in  the  land 
office. 

A.  Well,  of  course,  I  must  have  had  it,  if  that  Is 
what  it  is. 

Q.  And  did  Mr.  Colby  go  to  the  land  office  with  you 
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when  you  made  proof? 

A.  Why,  yes,  he  went  to  the  land  oflfiee  with  me, 
but  he  only  just  went  upstairs  and  right  haek  again ; 
he  didn  't  stay  there. 

Q.  Where  did  he  give  you  this  money  ? 

A.  Down  on  the  street. 

Q.  In  front  of  the  land  office? 

A.  I  don't  know.  It  wasn't  exactly  in  front  of 
the  land  office. 

Q.  How  far  from  the  land  office? 

A.  Oh,  I  don't  know  now.  I  couldn't  tell  just 
where  it  was  I  met  him. 

Q.  Were  you  on  your  way  to  the  land  office  when 
you  met  him? 

A.  No;  I  was  just  walking  around  town. 

Q.  Alone?        A.  Yes.     [646—316] 

Q.  Did  Mr.  Colb}^  wait  outside  for  you — outside^ 
of  the  land  office  for  you,  while  you  were  making  your 
proof?        A.  No. 

Q.  Now,  who  else  was  at  the  land  office  that  you 
knew  while  you  were  there  ? 

A.  Why,  Mr.  Emory  was  there,  and  Mr.  Charlie 
Smith.  That's  all  the  men  that  was  there  that  I  re- 
member. 

Q.  Now,  did  you  and  Mr.  Charlie  Smith  and  Mi*. 
Emory  leave  the  land  office  together?         A.  Yes,  sir. 

Q.  How  long  after  you  left  the  land  office  did  you 
make  a  deed  for  your  land? 

A.  Oh,  an  hour,  I  suppose. 

Q.  Was  this  in  the  afternoon  or  in  the  morning? 

A.  Well,  I  don't  know  now. 


730  The  United  States  of  America 

(Testimony  of  Charles  Dent.) 

Q.  Where  did  you  go  to  make  the  deed?  Where 
did  you  sign  the  deed? 

A.  We  went  to  Mr.  Barnett. 

Q.  That  was  right  across  the  street  from  the  land 
office?        A.  Yes,  sir. 

Q.  Now,  state  what  was  said  about  the  selling  of 
this  land  when  you  came  out  of  the  land  office ;  state 
the  conversation  that  was  had. 

A.  Well,  I  told  Mr.  Colby  I  would  sell  him  the 
claim,  and  he  says  all  right,  he  would  take  it. 

Q.  And  did  he  give  you  the  $100.00  then? 

A.  Yes. 

Q.  Well,  how^  much  did  you  get  out  of  this  claim, 
after  you  paid  your  expenses?        A.  I  got  $100.00. 

Q.  But  you  had  spent  some  money,  hadn't  you? 

A.  Yes. 

Q.  And  you  sold  to  Mr.  Emory?     [647—317] 

A.  I  sold  to  Mr.  Colby. 

Q.  You  sold  to  Mr.  Colby?        A.  Yes,  sir. 

Q.  And  do  you  know  to  whom  you  made  the  deed  ? 

A.  No,  I  don 't  know  who  I  made  the  deed  to. 

Q.  Do  you  know  that  you  made  the  deed  to  Kester 
and  Kettenbach?        A.  I  don't  know.     [648—318] 

Q.  Did  you  read  the  deed  ?        A.  No. 

Q.  You  read  it? 

A.  No,  I  didn't  read  the  deed;  1  just  signed  it, — I 
think  I  signed  it. 

Q.  Did  Mr.  Emery  give  you  the  $100.00  right  at 
that  time? 

A.  He  give  me  the  $100.00  after  he  come  out  on  the 
street. 
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Q.  Was  Colby  there?        A.  Yes,  sir. 

Q.  Was  anything  said  about  the  money  you  had 
^•otten  from  Colby  ?        A.  Anything  said  about  it  ? 

Q.  Yes.        A.  No. 

Q.  The  transaction  turned  out  just  exactly  as  you 
expected  it  would  and  understood  it  would  from  the 
first  time  you  talked  with  Mr.  Emery,  did  it  not? 

A.  Well,  I  talked  to  Mr.  Emery  when  he  was  at 
my  place,  where  I  would  get  the  money,  and  he  told 
me  he  could  let  me  have  the  money,  so  I  didn't  pay  no 
more  attention  to  it. 

Q.  And,  as  I  say,  the  transaction  turned  out  just 
as  you  understood  it  would  from  the  start? 

A.  Yes.  He  owed  me  quite  a  lot  of  money  at  that 
time ;  he  had  been  stopping  there  a  good  deal. 

Q.  Have  you  any  recollection  of  spending  any 
money  of  your  own  for  the  expenses  of  taking  up  this 
claim?        A.  No. 

Q.  You  understood  from  your  first  talk  with  Mr. 
Emery  that  you  were  to  make  $100.00  out  of  this, 
did  you  not,  sir? 

A.  Well,  I  imderstood  I  could  get  $100.00  for  it. 

Q.  You  wouldn't  have  taken  it  up  if  you  hadn't 
been  told  that,  would  you?        A.  No.     [649—319] 

Mr.  GORDON.— Mr.  Tannahill,  I  do  not  remem- 
ber whether  you  made  the  usual  waiver  of  further 
identification  of  the  papers  that  were  offered  of  the 
former  witness. 

Mr.  TANNAHILL.— Yes,  1  did. 

Mr.  GORDON.— If  you  didn't,  that  stipulation 
will  go  as  to  those  papers  too  ? 
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Mr.  TANNAHILL.— Yes;  but  I  made  it. 

The  SPECIAL  EXAMINER.— I  think  he  made 
it.     I  think  the  record  will  show  that  he  made  it. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Charles  Dent, 
dated  April  2,  1903,  in  duplicate,  the  nonmineral 
affidavit  of  Charles  Dent,  and  the  notice  of  publica- 
tion, of  the  same  date,  the  testimony  of  Charles 
Dent,  given  on  final  proof,  dated  June  23,  1903,  and 
the  cross-examination  thereof,  of  the  same  date,  the 
testimony  of  the  witnesses  and  the  cross-examination 
of  them  at  final  proof,  the  receiver's  receipt  and  the 
register's  certificate,  dated  June  23,  1903,  certified 
copy  of  patent  issued  to  Charles  Dent,  dated  August 
3,  1904,  all  relating  to  the  claim  of  Charles  Dent  of 
the  north  half  of  the  northeast  quarter  and  the  north 
half  of  the  northwest  quarter  of  section  14,  township 
39  north  of  range  3  east,  Boise  meridian.  We  also 
offer  certified  copy  of  deed,  dated  June  23,  1903, 
made  bv  Charles  Dent  to  William  F.  Kettenbach  and 
George  H.  Kester,  consideration  $1000.00,  conveying 
the  north  half  of  the  northeast  quarter  and  the  north 
half  of  the  northwest  quarter  of  section  14,  township 
39  north  of  range  3  east,  Boise  meridian,  acknowl- 
edged before  H.  K.  Barnett,  notary  public,  the  date 
the  deed  bears,  and  recorded  in  the  office  of  the  re- 
corder of  Shoshone  County  at  the  request  of  George 
H.  Kester,  August  10,  1903. 

Said  above  mentioned  documents  were  thereupon 
marked  by  the  reporter  as  Exhibits  15, 15A,  15B,  15C, 
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15D,  15E,  15F,  ISG,  15H,  151,  15J,  15K,  15L,  15M, 

and  15N. 

Mr.  TANNAHILL. — The  defendants  severally  ob- 
ject to  the  introduction  of  any  of  the  documents  in 
evidence  as  offered,  in  so  far  as  they  relate  to  bills 
numbered  388  and  407,  upon  the  ground  that  the  en- 
try is  not  [650 — 320]  involved  in  these  particular 
actions,  and  they  are  irrelevant  and  immaterial. 
And  the  defendants  severally  object  to  the  introduc- 
tion of  any  of  the  final  proof  papers  in  evidence  in 
support  of  either  of  the  actions  or  bills,  and  espe- 
cially the  testimony  of  claimant  Charles  Dent,  the 
cross-examination  of  the  claimant  Charles  Dent,  the 
testimonv  of  the  witness  Charlie  Smith  and  the  cross- 
examination  of  the  witness  Charlie  Smith,  the  testi- 
mony of  the  witness  Fred  Emory,  and  the  cross-ex- 
amination of  the  witness  Fred  Emory,  and  the  proof 
of  publication,  upon  the  ground  that  they  are  matters 
occurring  subsequent  to  the  filing  of  the  sworn  state- 
ment, and  are  irrelevant  and  immaterial.  The  de- 
fendants severally  waive  any  further  identification 
of  the  papers. 

Cross-examination . 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Dent,  I  understand  your  first  conversation 
with  Mr.  Emory  was  at  your  place,  was  it"? 

A.  Yes,  sir. 

Q.  What  was  that  conversation,  as  near  as  you  can 
remember  ? 

A.  Oh,  I  don't  know;  there  wasn't  much  of  a  con- 
versation about  it.     He  was  locating  people  up  there, 
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and  we  Just  got  to  talking  about  it,  about  taking  up 
claims,  and  he  says  to  me,  he  says,  **  You  have  never 
taken  one  up,  have  you?"  And  I  says,  ^*No."  And 
he  says,  ** Why  don't  you  take  up  a  claim?"  And  T 
told  him  I  didn't  know,  I  didn't  know  as  I  could  sell 
it  if  I  did  take  one  up,  and  he  says,  ^^  Well,  you  could 
easy  enough  sell  it  for  $100.00,"  he  says,  *^  anybody 
most  would  give  you  $100.00  for  it."  Well,  I  told 
him  I  thought  if  I  could  get  $100.00  I  would  take 
up  a  claim,  but  I  didn't  want  to  take  up  a  claim  and 
hold  it,  because  I  didn't  want  to  pay  the  tax  on  it 
and  I  didn't  know  when  I  could  ever  sell  it. 

Q.  You  meant  if  you  could  get  $100.00  over  and 
above  w^hat  the  claim  cost  you  ?        A.  Yes. 

Q.  There  was  no  understanding  or  agreement  with 
him  that  you  was  to  [651 — 321]  sell  your  claim  to 
him,  was  there  ?        A.  Oh,  no. 

Q.  Or  to  anyone  else  ?        A.  No. 

Q.  When  was  your  next  conversation  with  him; 
the  next  conversation  I  believe  was  when  you  asked 
him  if  you  could  borrow  the  money  to  prove  up  on, 
or  something  to  that  effect? 

A.  I  told  him  I  didn't  have  the  money,  and  he  said 
they  could  let  me  have  the  money  if  I  needed  it,  Colby 
said;  and  he  owed  me  about  $60.00  or  $70.00  then, 
Emory  did,  but  he  didn't  just  have  it  with  him,  so 
when  I  come  down  there  1  seen  Mr.  Colby  and  he  let 
me  have  the  money. 

Q.  What  was  your  conversation  with  Mr.  Colby  ? 

A.  Well,  1  just  told  him  1  wanted  to  borrow 
$100.00,  or  whatever  it  was;  1  don't  remember  just 
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what  it  was. 

Q.  It  cost  you  about  $400.00  to  make  your  final 
proof,  to  pay  for  your  land? 

A.  I  know  I  had  quite  a  lot  of  monev  of  mv  own, 
and  I  borrowed  enough  of  him  to  pay  the  expenses, 
whatever  it  was ;  I  can't  remember  what  it  was. 

Q.  I  see.  Now  there  was  no  understanding  or 
agreement  between  you  that  you  was  to  sell  your  land 
at  that  time,  was  there?        A.  Oh,  no,  no. 

Q.  Now,  was  there  any  further  conversation  with 
you  and  Mr.  Colby,  between  yourself  and  Mr.  Colby 
or  Mr.  Emory,  before  you  made  your  final  proof? 

A.  No. 

Q.  Then,  what  conversation  did  3^ou  have  in  regard 
to  the  claim,  after  you  made  your  final  proof  ? 

A.  I  didn't  have  no  conversation  much;  I  just  told 
Mr.  Colby  I  would  sell  him  the  claim,  and  he  said 
all  right. 

Q.  Did  you  tell  him  what  you  would  sell  it  to  him 
for?        A.  Yes. 

Q.  How  much?     [652—322] 

A.  I  told  him  if  he  would  give  me  $100.00  and  pay 
me  what  it  cost  to  prove  up,  he  could  have  the  claim. 

Q.  That  was  the  first  talk  you  had  with  either  Mr. 
Colby  or  Mr.  Emory  regarding  the  sale  of  your  claim? 

A.  Yes,  sir. 

Q.  You  had  then  proved  up  and  had  your  final  re- 
ceipt, had  you  ?        A.  Yes. 

Q.  Then,  your  afiidavit  that  you  made  at  the  time 
you  filed  your  sworn  statement,  in  substance,  ''That 
I  have  made  no  other  application  under  said  acts; 
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that  I  do  not  apply  to  purchase  the  land  above  de- 
scribed on  speculation,  but  in  good  faith  to  appro- 
priate it  to  my  own  exclusive  use  and  benefit,  and 
that  I  have  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  or  in  any  way  or  manner,  with 
any  person  or  persons  whomsoever,  by  which  the  title 
I  may  acquire  from  the  Government  of  the  United 
States  may  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  myself,"  that  statement  w^as 
true,  was  it  ?        A.  Yes,  sir. 

Q.  And  it  was  true  at  the  time  you  made  your  final 
proofs        A.  Yes,  sir. 

Q.  And  it  is  still  true?        A.  Yes. 

Mr.  TANNAHILL.— That  is  all. 
Mr.  GORDON.— That  is  all,  Mr.  Dent.    [653—323] 

[Testimony  of  Mrs.  Edna  P.  Kester,  for 
Complainant.] 
Mrs.  EDNA  P.  KESTER,  a  witness  called  on  be- 
half of  the  complainant,  being  first  duly  sworn,  tes- 
tified as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  Mrs.  Edna  P.  Kester?        A.  Yes,  sir. 

Q.  And  the  wife  of  Mr.  George  H.  Kester,  one  of 
the  defendants?        A.  Yes,  sir. 

Q.  You  are  also  a  sister  of  Mrs.  Mamie  P.  White  ? 

A.  Yes,  sir. 

Q.  Are  you  in  any  way  related  to  Mr.  William  P. 
Kettenbach?        A.  No,  sir. 

Q.  Mrs.  Kester,  you  took  up  a  claim  under  the 
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timber  and  stone  act  April  25,  1904,  did  yon  not? 

A.  It  was  in  April,  1904;  T  don't  remember  the 
date. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment, dated  April  25,  1904,  signed  Edna  P.  Kester, 
and  ask  you  if  you  signed  and  filed  that  paper  in  the 
land  office  about  the  date  it  bears? 

A.  I  did.  That  is  my  signature.  T  don 't  remem- 
ber the  date. 

Q.  I  show  you  nonmineral  affidavit  of  the  same 
date,  signed  Edna  P.  Kester.         A.  Yes,  sir. 

Q.  That  is  your  signature?        A.  Yes,  sir. 

Q.  I  show  you  the  testimony  of  Edna  P.  Kester 
given  on  final  proof,  dated  July  13, 1904,  and  ask  you 
if  you  signed  that  paper?        A.  Yes,  sir. 

Q.  And  the  cross-examination  given  at  the  same 
time.     You  signed  that?        A.  Yes,  sir. 

Q.  Mrs.  Kester,  who  located  you  on  that  claim  ? 

A.  Mr.  Dwyer. 

Q.  How  long  before  you  located  did  he  take  you 
over  the  claim?     [654—324] 

A.  How  long  before  I  was  located  ? 

Q.  I  mean  before  you  filed,  did  he  take  you  over 
the  claim  ? 

A.  It  was  in  October  that  we  went  up  into  the  tim- 
ber. 

Q.  And  who  were  of  the  party  that  went  into  the 
timber  with  you? 

A.  My  sister,  Mrs.  White,  and  her  husband,  and 
my  husband,  Mr.  Kester,  and  Mrs.  Elizabeth  White 
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and  Mrs.  Elizabeth  Kettenbach,  and  Mrs.  Hallett;  I 

believe  that  was  all, — and  Mr.  Dwyer  and  myself. 

Q.  Is  it  Mrs.  Hallett? 

A.  Mrs.  M.  E.  Hallett,  yes. 

Q.  Mrs.  Martha—? 

A.  Martha  E.  Hallett,  yes,  sir. 

Q.  Is  she  in  any  way  related  to  the  Kester  family  ? 

A.  No,  she  is  not  related. 

Q.  Was  she  employed  in  the  Kester  family  at  that 
time? 

A.  No.  Mr.  Kester  and  I  were  boarding  with  her 
at  that  time.  She  is  a  dear  friend  of  the  Kester 
family,  and  w^e  were  boarding  with  her  at  that  time. 

Q,.  I  assume  your  husband  paid  the  expenses  of 
your  excursion  to  the  timber,  didn't  he? 

A.  Yes,  I  made  all  arrangements  with  Mr.  Kester. 
He  didn't  want  me  to  take  it  up  at  first,  but  I  per- 
suaded him  and  asked  him  to  give  me  the  money,  and 
he  did. 

Q.  Did  you  pay  a  location  fee,  or  didn't  you  have 
any  location  fee? 

A.  I  don't  remember  as  to  the  location  fee. 

Q.  Were  you  in  the  lineup  at  the  land  office  ? 

A.  I  was  there  the  day  we  filed. 

Q.  Do  you  remember  that  there  was  a  crowd  of 
people  at  the  land  office  that  day  ? 

A.  I  believe  there  was.  All  of  our  crowd  were 
there  that  went  up  together. 

Q.  Did  you  have  anyone  to  hold  a  position  in  the 
line  for  you  ? 

A.  Well,  no,  but  1  did  1  believe  when  I  was  not 
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well;  I  don't  remember  which  date  that  was  though. 

It  wasn't  when  I  filed  though,     [655 — 325]     because 

I  went  there  myself.     No,  I  didn't  have  anyone  to 

hold  a  place  for  me,  because  I  was  there  when  I  filed 

myself. 

Q.  But  was  there  someone  held  your  place  in  line 
and  you  took  that  place  the  morning  you  filed? 

A.  No. 

Q.  Well,  were  there  any  persons  ahead  of  you  at 
the  land  office,  and  you  had  to  wait  a  little  while? 

A.  I  don't  remember  as  to  that. 

Q.  You  went  right  into  the  land  office  and  filed 
when  3^ou  got  there  ?         A.  Yes,  sir. 

Q'.  Do  you  remember  the  time  of  day  you  made 
vour  filiner? 

A.  I  am  quite  sure  it  was  in  the  morning,  before 
noon. 

Q.  It  was  before  twelve  o'clock? 

A.  I  think  so. 

Q.  And  the  others  of  the  party  you  have  named 
that  went  to  view  the  timber  with  you  were  there  at 
the  same  time? 

A.  They  were  there,  yes;  they  were  there  at  the 
land  office. 

Q.  Do  you  remember  the  time  of  making  your  final 
proof,  that  is,  paying  for  the  land?        A.  Yes. 

Q.  Do  you  remember  how  much  you  paid  on  that 
occasion  ? 

A.  It  w^as  something  over  $400.00. 

Q.  And  your  husband  gave  you  that?        A.  Yes. 

Q.  The  morning  you  made  your  proof? 
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A.  Yes,  sir. 

Q.  Have  you  sold  your  claim,  Mrs.  Kester  ? 

A.  No,  sir. 

Q.  Have  you  ever  offered  to  sell  it  to  anyone? 

A.  No,  sir. 

Q.  You  still  have  it? 

A.  I  still  have  it.     [656—326] 

Q.  Have  you  ever  authorized  your  husband  to  sell 
your  claim  for  j^ou?        A.  No,  sir. 

Q.  Or  anyone  else  1        A.  No,  sir. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement,  dated  April  25, 
1904,  of  Edna  P.  Kester,  the  nonmineral  affidavit, 
the  notice  of  publication,  of  the  same  date,  the  testi- 
mony of  Edna  P.  Kester  taken  at  final  proof,  the 
cross-examination  thereof,  all  of  which  have  been 
identified  by  the  witness,  the  testimony  of  the  wit- 
nesses at  final  proof  and  the  cross-examination  of 
them,  the  other  land  office  papers  in  the  files  in  this 
case,  the  receiver's  receipt  and  the  register's  certifi- 
cate, dated  July  13,  1904,  certified  copy  of  the  patent 
issued  to  Edna  P.  Kester,  dated  December  31,  1904, 
all  relating  to  the  entry  of  the  north  half  of  the 
northeast  quarter  and  the  north  half  of  the  north- 
west quarter  of  section  14,  township  38  north  of 
range  5  east,  Boise  meridian. 

Said  above  mentioned  documents  were  thereupon 
marked  by  the  reporter  as  Exhibits  16,  16A,  16B, 
16C,  16D,  16E,  16P,  16G,  16H,  161,  16J,  16K,  16L, 
and  16M. 

Mr.    TANNAHILL.— The    defendants    severally 
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object  to  each  and  all  of  the  papers  offered  in  so  far 
as  they  relate  to  bills  No.  388  and  407,  upon  the 
ground  that  they  are  irrelevant  and  immaterial,  the 
entry  of  the  witness  not  being  involved  in  these  two 
particular  actions.  And  the  defendants  severally 
object  to  the  final  proof  papers  in  so  far  as  they  re- 
late to  any  of  the  actions  pending,  upon  the  ground 
that  they  are  incompetent,  irrelevant  and  immate- 
rial, the  final  proof  papers  being  described  as  the 
testimony  of  claimant  Edna  P.  Kester,  and  the  cross- 
examination  of  the  claimant  Edna  P.  Kester,  the 
proof  of  publication,  the  testimony  of  the  witness 
William  Dwyer,  and  the  cross-examination  of  the 
witness  William  Dwyer,  the  testimony  of  the  wit- 
ness Edwin  Bliss,  and  the  cross-examination  of  the 
witness  Edwin  Bliss,  upon  the  ground  that  they  are 
incompetent,  irrelevant  and  immaterial.  We  also 
object  to  the  affidavit  of  Edna  P.  Kester  made  upon 
final  proof,  upon  the  ground  [657 — 327]  that  it 
is  irrelevant  and  immaterial. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mrs.  Kester,  as  I  understand  you,  at  the  time 
you  filed  your  sworn  statement  you  had  no  agree- 
ment with  anyone  to  sell  your  land  to  them? 

A.  No,  sir,  I  had  not. 

Q.  You  did  not  take  it  up  for  the  benefit  of  your 
husband?        A.  No,  sir. 

Q.  Or  anyone  else  ?        A.  No,  sir. 

Q.  And  the  affidavit  that  you  made  at  the  time  you 
filed  your  sworn  statement,  *'That  I  have  made  no 
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other  application  under  said  acts;  that  I  do  not  ap- 
ply to  purchase  the  land  above  described  on  specula- 
tion, but  in  good  faith  to  appropriate  it  to  my  own 
exclusive  use  and  benefit,  and  that  I  have  not,  di- 
rectly or  indirectly,  made  any  agreement  or  contract, 
or  in  any  way  or  manner,  with  any  person  or  per- 
sons Vv'homsoever,  by  which  the  title  I  may  acquire 
from  the  Government  of  the  United  States  may 
inure  in  whole  or  in  part  to  the  benefit  of  any  person 
except  myself,"  that  was  true  at  the  time  you  made 
it,  was  it?        A.  Yes,  sir. 

Q.  And  it  was  true  at  the  time  you  made  your 
final  proof?        A.  Yes,  sir. 

Q.  And  it  is  still  true?        A.  Yes,  sir. 

Q.  And  the  affidavit  that  vou  made  at  the  time 
you  made  your  final  proof:  ^^That  she  purposes  to 
purchase  said  land  with  her  own  money  in  which  her 
husband  has  no  interest  or  claim ;  that  said  entry  is 
made  for  her  sole  and  separate  use  and  benefit ;  that 
she  has  made  no  contract  or  agreement  whereby  any 
interest  whatever  therein  will  inure  to  the  benefit  of 
her  husband  or  any  other  person,  and  that  she  has 
never  made  an  entry  under  said  act,  or  derived  or 
liad  any  interest  whatever,  [658 — 328]  directly 
or  indirectly,  in  or  from  a  former  entry  made  by  any 
person  or  association  of  persons,"  that  affidavit  was 
true  at  the  time  you  made  it,  was  it? 

A.  Yes,  sir. 

Q.  And  it  is  still  true  ?        A.  It  is  still  true. 

Q.  And  you  have  never  sold  your  land? 

A.  No,  sir. 
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Q.  And  never  contracted  for  the  sale  of  it  to  any- 
one?       A.  No,  sir. 

Q.  And  j^our  husband  gave  you  the  money  that 
you  made  your  final  proof  with?        A.  Yes,  sir. 

Q.  And  you  j)urchased  the  land?         A.  Yes,  sir. 

At  this  time  a  reeess  was  taken  until  two  o'clock. 
[659—329] 

At  two  o'clock  P.  M.  the  hearing  was  resumed. 

[Testimony  of  Mrs.  Elizabeth  White,  for 
Complainant.] 

Mrs.  ELIZABETH  WHITE,  a  witness  called  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  Mrs.  Elizabeth  White? 

A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mrs.  White? 

A.  In  Lewiston. 

Q.  How^  long  have  you  resided  in  Lewiston? 

A.  In  Lewdston? 

Q.  Yes. 

A.  Well,  I  have  resided  here  the  biggest  part  of 
my  life, — since  71,  I  think,  around  Lewaston  and  in 
Lewiston. 

Q.  Are  you  married? 

A.  Well,  I  am  a  widow ;  I  am  not  married. 

Q.  Are  you  related  to  Mr.  William  J,  White? 

A.  Yes,  William  J.  White  is  my  son. 

Q.  And  Mr.  William  P.  Kettenbach  married  a 
daughter  of  yours? 
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A.  William  Kettenbach  married  my  daughter,  yes, 
sir. 

Q.  Are  you  related  in  any  way  to  Mr.  George  H. 
Kester  ? 

A.  No,  sir,  not  any  more — well,  you  know  how  my 
son  is  related  to  him,  by  marrying  his  wife's  sister; 
so  I  don't  consider  that  I  am  any  relation  to  Mr. 
Kester. 

Q.  Do  you  remember  taking  up  a  claim  under  the 
timber  and  stone  act  in  the  spring  of  1904? 

Mr.  TANNAHILL.— The  defendants  severally  ob- 
ject to  the  introduction  of  any  evidence  relative  to 
the  taking  up  of  the  claim  of  the  witness,  in  so  far 
as  it  relates  to  bills  and  actions  No.  388  and  407, 
upon  the  groimd  and  for  the  reason  that  the  entry 
of  the  witness  is  not  involved  in  these  particular  ac- 
tions. 

The  SPECIAL  EXAMINEE.— You  may  answer 
the  question.     [660—330] 

The  question  was  thereupon  read  by  the  reporter. 

A.  I  remember  of  taking  up  a  claim  about  seven 
years  ago,  I  guess,  now.  I  don't  know  whether  it 
was  in  1904  or  1905,  and  I  don't  know  whether  it 
was, — I  didn't  take  it  up  in  the  spring;  I  think  I 
took  it  up  in  the  fall,  at  least  that  is  when  I  made 
my  trip  into  the  mountains. 

Q.  Did  you  discuss  with  anyone  the  feasibility  of 
taking  up  a  claim  ? 

A.  No,  sir,  I  never  discussed  it  with  anyone.  I 
had  in  mind  to  take  up  one,  as  all  my  neighbors  and 
friends  were  doing  up  there,  and  that  was  how  I  come 
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to  talk  of  taking  up  a  timber  claim. 

Q.  Who  located  you  on  a  timber  claim? 

A.  Well,  I  guess  Mr.  Dwyer  did.  There  was  sev- 
eral men  in  the  mountains  when  I  went  there,  and 
Mr.  Dwyer  was  one  of  them,  and  I  wasn't  acquainted 
with  any  of  the  men  at  that  time ;  I  know  Mr.  Dwyer 
was  with  the  other  men.  There  was  several ;  I  don't 
know  just  how  many. 

Q.  Did  you  go  with  a  party  1         A.I  did. 

Q.  Who  composed  the  party'? 

A.  My  son  and  his  wife,  and  Mr.  Kester  and  his 
wife,  and  several  others, — I  believe  Mrs.  Kettenbach 
and  Mrs.  Hallett. 

Q.  What  Mrs.  Kettenbach  f  Mrs.  Elizabeth  Ket- 
tenbach ? 

A.  Mrs.  Elizabeth  Kettenbach,  yes.  The  reason 
I  went  with  the  party  was  simply  because  I  was  ac- 
quainted with  them.  I  had  in  mind  to  take  up  a 
claim,  and  when  I  heard  of  those  parties  going  in  I 
thought  now  was  my  time  to  go,  simply  to  have  com- 
pany ;  I  was  alone ;  I  didn  't  have  anybody  to  go  with 
me. 

Q.  Did  you  make  any  arrangements  to  be  located 
before  you  left  Lewiston? 

A.  No,  I  did  not,  because  when  I  left  I  didn't  know 
whether  I  could  get  a  claim  or  not.  I  just  simply 
went  because  my  son  was  going. 

Q.  Did  you  bargain  with  anyone  to  locate  you? 

A.  Not  at  the  time,  not  before  I  was  located,  I 
didn't. 

Q.  Did  you  afterwards?     [661—331] 
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A.  Bargain  with  anyone  to  locate  me? 

Q.  Yes. 

A.  Well,  I  asked  the  locator  if  he  couldn't  get  me 
a  claim,  after  I  got  up  there,  and  he  said  he  thought 
he  could,  that  there  was  plenty  of  claims  there  that 
hadn't  been  filed  on,  and  he  thought  he  would  be  able 
to  get  me  a  claim. 

Q.  Was  this  talk  with  Mr.  Dwyer? 

A.  Well,  I  couldn't  say  whether  it  was  Mr.  Dwyer 
or  the  other  men.  It  has  been  so  long  ago  that,  as 
I  say,  I  knew  Mr.  Dwyer  was  there,  because  I  have 
seen  him  off  and  on  since. 

Q.  Did  you  pay  this  man  that  located  you  a  locat- 
ing fee?        A.  I  did. 

Q.  How  much? 

A.  Well,  I  either  paid  him  $100.00  or  $200.00; 
whatever  his  locating  fee  was  I  paid  him. 

Q.  You  went  into  the  timber  in  October,  1903,  did 
you? 

A.  Well,  I  don't  know  whether  it  was  1903  or  1904, 
but  I  went  in  in  October, — I  don't  know  whether  in 
October,  but  I  went  in  about  seven  years  ago,  I  be- 
lieve it  will  be  pretty  soon.  But  I  didn't  make  a 
minute  of  the  date  when  I  left  here;  I  didn't  think 
it  was  necessary. 

Q.  And  then  you,  of  course,  returned  to  Lewiston 
and  do  you  remember  how  long  it  was  after  you  went 
to  view  the  timber  that  you  located? 

A.  After  I  went  to  view  the  timber? 

Q.  That  you  filed. 

A.  Well,  I  went  up  to  see  the  timber,  and  then  I 
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filed  some  months  later ;  I  couldn  't  say  as  to  that. 

Q.  Do  you  know  the  reason  you  didn't  file  imme- 
diately upon  your  return  to  Lewiston? 

A.  No,  I  do  not. 

Q.  Were  you  told  why  you  were  not  to  file  ? 

A.  I  really  don't  know  that  either,  because  I  didn't 
know  the  rules,  and  I  just  went  up  thinking  I  could 
get  a  timber  claim,  and  when  [662 — 332]  I  came 
down  I  didn  't  know  we  had  to  rush  in  and  file,  and  I 
just  waited  until  the  time  came  for  me  to  file. 

Q.  It  didn't  occur  to  you  that  someone  might  file 
on  the  claim  vou  had  located  on  in  the  meantime  ^ 

A.  No.  As  I  say,  I  wasn't  familiar  with  the  rul- 
ings of  the  land  office,  and  I  really  didn't  give  it  very 
much  thought.  I  thought  if  I  got  my  claim  it  was 
all  right,  and  if  1  didn't  it  would  be  all  right. 

Q.  Did  you  pay  this  locating  fee  before  you  filed, 
or  afterwards? 

A.  The  locating  fee  before  I  filed  or  after?  No,  I 
didn't  pay  it  before  I  filed ;  I  wouldn't.  I  am  pretty 
sure  I  didn't.  I  paid  it  when  the  time  came  to  pay 
it. 

Q.  Do  you  know  who  notified  you  of  the  date  you 
should  file?        A.  Who  notified  me? 

Q.  Yes. 

A.  Well,  mv  son  was  around  in  town.  We  were 
living, — well,  I  guess  we  were  living  in  town  across 
the  Clearwater  River,  and  my  son  came  in  and  told 
me  that  we  could  file,  and  when  I  got  over  there 
everything  seemed  to  be  crowded  with  people,  and  I 
supposed  they  were  all  doing  as  I  was, — going  t(^ 
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file, — and  that  was  all  there  was  about  it. 

Q.  Do  you  remember  the  day  you  went  to  the  land 
office  ?        A.  No,  sir,  I  do  not. 

Q.  I  mean,  do  vou  remember  the  occasion? 

A.  The  occasion? 

Q.  Do  you  remember  being  there? 

A.  I  went  in,  and,  as  I  said,  there  was  quite  a  num- 
ber of  people  in  the  land  office,  and  then  I  think  it 
was  several  days  before  we  could  file.  I  don't  know 
what  was, — I  don't  know  just  how  it  was,  but  I  think 
it  was  two  or  three  days  we  had  to  go  over  there. 
That  was  it.  We  held  our  place,  I  think,  in  the  land 
office  with  others. 

Q.  Did  you  employ  someone  to  hold  a  place  for 
you?        A.  No,  sir,  I  did  not. 

Q.  Do  you  know  that  anyone  else  did?   [663—333] 

A.  I  don't  know  about  that;  I  wasn't  acquainted 
with  them. 

Q.  What  time  did  you  go  to  the  land  office  the  day 
you  filed,  what  time  of  day? 

A.  What  time  of  day? 

Q.  Yes. 

A.  Let's  see :  I  think  it  was  in  the  evening,  I  think. 

Q.  And  did  you  have  to  wait  any  considerable 
length  of  time?        A.  Before  I  filed? 

Q.  Before  you  filed. 

A.  I  think  I  had  to  wait  several  days.  I  am  not 
positive,  but — 

Q.  But  you  didn't  wait  at  the  land  office  that  long, 
did  you? 
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A.  No,  I  came  home  and  got  my  meals  and  went 
back  again. 

Q.  You  didn  't  remain  there  at  night  any  time,  did 
you?        A.  At  night? 

Q.  Yes. 

A.  No,  I  don't  think  I  did.  I  am  pretty  sure.  I 
didn't  stay  all  night,  anyway. 

Q.  Now,  I  understood  you  to  say  there  was  a  crowd 
at  the  land  office.  Did  you  notice  whether  they  were 
formed  into  a  line,  one  after  the  other? 

A.  In  a  line? 

Q.  Yes. 

A.  Why,  I  don't  know\  I  believe  they  were  in 
line,  I  think,  the  morning  I  proved  up. 

Q.  No,  I  am  talking  about  when  you  filed,  not 
when  you  made  your  proof. 

A.  Oh  yes,  when  I  filed.  I  really — I  really 
couldn't  tell  you.  I  know  there  was  a  crowd  in 
there,  and  some  were  standing  and  some  w^ere  sitting. 

Q.  Well,  did  you  form  into  line,  become  a  part  of 
the  line? 

A.  Maybe  1  did  now.  I  guess  I  did  the  last  day, 
I  think,  but  we  were  there, — as  I  said,  there  was  some 
sitting  and  some  standing,  and  I  suppose  I  got 
just  as  near  the  door  as  I  could,  or  the  window, 
[664 — 334]  or  w^hatever  it  was  (laughing),  or 
wherever  we  had  to  be ;  I  just  w^ent  with  the  crowd. 

Q.  When  you  went  there  did  you  take  a  position 
at  the  end  of  the  line,  or  did  you  get  up  in  the  middle 
of  the  line  somewhere? 

A.  Oh,  I  just  crowded  in,  got  up  as  near  as  I  could. 
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Q.  Was  that  the  first  day  you  went,  or  the  last 
day? 

A.  Oh,  I  don't  know.  There  was  two  or  three 
days  there  that  the  people  were  coming  and  going, 
and  I  was  there  like  the  rest  of  them. 

Q'.  Did  you  go  alone,  or  did  your  son  and  daugh- 
ter-in-law go  with  you? 

A.  Sometimes  I  went  alone,  and  probably  they 
came  later,  or  maybe  they  were  there  when  I  got 
there. 

Q.  Do  you  remember  who  prepared  your  filing 
papers  for  you? 

A.  I  don't  know,  but  it  might  have  been  my  law- 
yer ;  I  had  a  lawyer  to  do  business  for  me. 

Q.  Who  was  your  lawyer  at  that  time? 

A.  Well,  I.  N.  Smith  was  my  lawyer  at  that  time. 
I  couldn't  say  that  he  did  that,  but  he  was  doing 
work  for  me  at  that  time,  and  has  since  and  before. 

Q.  I  show  you,  Mrs.  White,  the  timber  and  stone 
land  sworn  statement  of  Mrs.  Elizabeth  White, 
dated  April  25, 1904,  and  ask  you  whether  you  signed 
that  in  duplicate,  and  filed  it  in  the  land  office  the 
date  it  bears. 

A.  Well,  I  guess  I  did.  That  is  my  signature.  It 
looks  like  it.     Of  course  I  filed  on  my  homestead. 

Q.  Is  that  your  signature  to  the  nonmineral  affi- 
davit, dated  April  25,  1904? 

A.  Yes,  sir,  that  is  my  signature. 

Q.  I  show  you  the  testimony  of  Elizabeth  White, 
given  on  final  proof,  July  14,  1904,  and  ask  you  if 
that  i^  your  signature? 
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A.  I  suppose  it  is.  I  haven't  got  my  glasses.  I 
suppose  it  is  my  signature.     [665 — 335] 

Q.  Is  that  your  signature  to  the  cross-examination 
taken  at  the  same  time? 

A.  Yes,  sir,  it  looks  like  it. 

Q.  The  first  paper  I  showed  you,  the  sworn  state- 
ment, have  you  anj^  recollection  as  to  where  you  re- 
ceived that  paper'?        A.  Where  I  received  it? 

Q.  Yes. 

A.  Well,  I  don't  know  what  the  paper  is.  I  just 
saw  my  signature  there. 

Q.  It  is  the  first  paper  you  filed  in  the  land  office 
when  you  went  there  to  initiate  your  entry. 

A.  Well,  I  don't  know.  I  haven't  any  idea.  I 
suppose  if  I  signed  any  papers  at  all  it  was  in  the 
land  office. 

Q.  Do  you  remember  whether  someone  was  attend- 
ing to  that  part  of  the  business  for  you  ? 

A.  No,  I  don't  think  so.  As  I  say,  I  always  had 
help  with  tending  to  my  business.  Any  little  thing 
I  didn't  know  I  would  inquire.  Sometimes  I  went 
to  my  lawyer. 

Q.  You  knew  Mr.  George  H.  Kester,  did  you? 

A.  Oh,  yes,  I  have  known  him  always. 

Q.  Do  you  remember  whether  he  tended  to  that 
matter  for  you? 

A.  Well,  I  don't  remember.  I  really  don't  know 
about  George  Kester.  Of  course,  he  never  did  very 
much  business  for  me,  very  many  things,  although 
anything  I  would  ask  him  to  do  he  would  generally 
do. 
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Q.  Do  you  remember  whether  or  not  he  had  that 
paper  prepared  for  you? 

A.  I  don't  know  what  that  paper  is.  I  see  my 
signature,  but  I  can't  read  the  balance  of  it.  I 
haven't  my  glasses  with  me. 

Q.  It  is  the  first  paper  you  filed  in  the  land  office. 

A.  Well,  I  know,  but  it  has  been  so  long  ago  that 
it  is  almost  a  dream  to  me  now. 

Q.  You  wouldn't  say  he  didn't  prepare  it  for  you, 
would  you?     [666—336] 

A.  I  wouldn't  say  he  didn't  or  that  he  did;  I  really 
don't  know. 

Q.  Do  you  remember  whether  or  not  you  talked 
with  Mr.  William  F.  Kettenbach  about  it? 

A.  I  did,  yes;  I  told  him  I  was  going,  and  I  told 
him  my  son  was  going.  I  was  living  at  their  house 
at  the  time,  and  I  said  '*I  am  going  up  tomorrow  with 
a  party  that  is  going  to  take  up  timber  claims." 
And  he  says,  ^^I  wouldn't  advise  you  to  go,  the  trip  is 
too  rough  for  you."  And  I  said,  '^Well,  others 
went,  and  I  guess  I  can  stand  what  others  can,"  and 
so  I  went. 

Q.  Do  you  remember  what  expenses  or  fees  you 
paid  at  the  land  office  the  day  you  made  your  enti-y'? 

A.  The  day  I  made  my  entry  ? 

Q.  Yes. 

A.  I  don't  remember  the  amount,  but  I  paid  what- 
ever it  was. 

Q.  Have  you  any  idea  what  the  amount  was  ? 

A.  I  haven't  any  idea  at  all  what  it  was,  but  I  know 
whatever  it  was  I  paid  it  with  my  own  money.     I 
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generally  had  a  little  money  by  all  the  time  that  I 

could  use  when  I  needed  it. 

Q.  Do  you  remember  whether  you  gave  them  the 
names  of  the  witnesses  that  would  be  used  at  final 
proof?        A.  That  I  did? 

Q.  Yes. 

A.  Well,  if  I  did,  1  suppose  you  have  it  there. 

Q.  I  say  do  you  remember  of  giving  them  the 
names  ? 

A.  I  guess  I  did.  I  suppose  the  parties  that  was 
with  me. 

Q.  Do  you  remember  being  in  Mr.  1.  N.  Smith's 
office  the  day  that  you  filed  ? 

A.  No,  I  don't  think  I  was  there  the  day  I  filed.  J 
really  don't  know.  I  went  to  his  office  so  often  that 
I  wouldn't  be  positive  as  to  that. 

Q.  Did  you  know  a  Mr.  Edwin  Bliss? 

A.  I  met  a  Mr.  Edwin  Bliss,  yes,  in  the  mountains. 
[G67— 337] 

Q.  Did  you  know  Mr.  Lee  Stansbury  ? 

A.  I  don't  remember.  I  may  have  met  him  there ; 
there  were  several  parties  up  there. 

Q.  Do  you  remember  the  occasion,  Mrs.  White,  of 
making  your  final  proof  ? 

Mr.  TANNAHILL. — We  object  to  any  evidence  in 
relation  to  the  final  proof,  as  irrelevant  and  imma- 
terial. 

Mr.  GORDON. — Please  answer  the  question. 

The  EXAMINER.— Answer  the  question. 

A.  Do  I  remember  making  it? 

Mr.  GORDON.— Yes. 
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A.  Yes,  I  made  final  proof. 

Q.  Do  you  remember  who  went  to  the  land  ofi&ce 
with  you,  if  anyone  ? 

A.  I  think  I  went  alone.  I  mean,  there  was  others 
in  company  with  me,  but  nobody  took  me  there. 

Q.  Do  you  remember  how  much  money  you  paid 
in  the  land  office  when  you  made  your  proof  % 

A.  Well,  whatever  it  was.  I  thought  it  was  over 
$500.00. 

Q.  How  much? 

A.  I  really  don't  know.  I  paid  them  whatever  it 
was,  I  know  (laughing). 

Q.  Have  you  any  idea  how  much  it  w^as  ? 

A.  (Laughing.)  Well,  I  know  it  was  $400.00  or 
$500.00, — $500.00  and  some  cents,  twenty  cents,  or 
nineteen  cents,  or  eighteen  cents. 

Q.  Do  you  remember  whether  you  paid  that  by 
check  or  in  cash? 

A.  Let  me  see.  I  think  I  had  the  cash ;  I  am  hot 
sure. 

Q.  Well,  do  you  remember  whether  you  drew  it 
from  the  bank  or  not  that  day  ?        A.  What  ? 

Q.  Whether  you  drew  that  amount  of  money  from 
your  bank  that  day  or  not?     [668—338] 

A.  Well,  I  guess  I  did,  because  I  didn't  carry  that 
amount  around  with  me  very  long. 
Q.  Where  did  you  bank  ? 

A.  I  banked  at  the  Lewiston  National,  always 
banked  there,  or  have  been  banking  there  for  fifteen 
or  sixteen  years. 

Q.  Did  you  borrow  that  money  from  anyone  ? 
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A.  No,  sir,  I  did  not. 

Q.  Have  you  still  got  that  timber  claim,  Mrs. 
White?        A.  I  have. 

Q.  Have  you  ever  tried  to  sell  it  ? 

A.  No,  sir,  I  have  not. 

Q.  Never  offered  it  for  sale? 

A.  No,  never  offered  it  for  sale,  though  I  would 
like  to  sell  it  if  I  could. 

Q.  Have  you  ever  given  it  into  the  hands  of  any- 
one to  sell  for  you?        A.  No,  sir,  I  haven't. 

Q.  You  never  authorized  anyone  to  sell  it  for  you  ? 

A.  Never  authorized  anyone  to  sell  it. 

Q.  Have  you  more  than  the  one  timber  claim? 

A.  Yes,  sir. 

Q.  You  purchased  them? 

A.  Purchased  them  and  paid  for  them. 

Q.  Whose  claims  did  you  purchase  ? 

A.  Well,  I  purchased  my  son's  claim  and  his 
wife's.  They  w^anted  to  sell  it  and  I  bought  it,  and 
their  homestead,  and  several  other  claims. 

Q.  How  is  that? 

A.  And  several  other  claims,  I  say,  and — 

Q.  Will  you  tell  me  the  names  of  the  entr^men  you 
bought  from?  Will  you  tell  me  the  names  of  the 
other  entrymen  w^hose  claims  you  bought?  [669 — 
339]         A.  I  don't  know  what  you  call  an  entr>Tnan. 

Q.  A  person  who  did  the  same  as  you  did,  w^ent  and 
took  up  a  claim. 

A.  You  mean  just  bought  it  of  him  when  he  had 
a  deed  to  it,  or  before  he  had  a  deed  to  it,  or  what  ? 

Q.  Name  them. 
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A.  Well,  I  bought  my  son's  claim  and  his  wife's. 

Q.  And  what  others? 

A.  And  a  claim  he  had  out  on  Brown's  Creek,  if 
you  know  where  that  is. 

Q.  What  other  claims? 

A.  I  think  that  is  all  I  have.  I  have  some  other 
timber  claims  on  the  Lolo,  but  I  haven't  any, — are 
those  the  ones  you  have  reference  to,  those  parties? 

Q.  Yes. 

A.  I  have  several  timber  claims, — I  have  some  over 
on — 

Q.  Now,  who  did  you  purchase  that  from? 

A.  Well,  I  think  it  was  Eobnett.  I  really  couldn't 
say,  but  he  borrowed  money  of  me,  and  I  couldn't  tell 
you  about  those  claims  because  I  don't  know  enough 
about  them.  I  really  never  thought  very  much  about 
it.     I  had  to  take  them,  didn't  want  them,  but — 

Q.  What  did  you  pay  for  your  son's  claim? 

A.  Well,  I  paid  him  $4,000.00  apiece  for  his  claims. 

Q.  Did  you  pay  him  in  cash  ? 

A.  Well,  I  guess  it  was  cash.  He  was  owing  me  a 
little  money  and  I  consider  that  cash. 

Q.  You  took  it  in  payment  of  some  money  he  owed 
you? 

A.  Oh,  just  a  little  he  owed  me,  and  then  he  wanted 
to  sell  his  claims.  H.e  wanted  to  go  in  business,  and 
his  wife  wanted  to  sell  her's,  and  he  wanted  to  get  as 
much  as  he  could  for  them,  and  he  couldn't,  and  1 
really  paid  him  a  bigger  price  than  he  could  get  of 
anybody  else ;  I  simply  did  it  because  he  was  my  son. 

Q.  Do  you  know  how  much  actual  money  you  paid 
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foi'  those  two  claims?     [670—340] 

A.  What  two  claims? 

Q.  Your  son's  claim  and  his  wife's  claim. 

A.  I  gave  her  $4,000.00  for  her  timber  claim,  and 
I  gave  $4,000.00  for  his. 

Q.  That  makes  $8,000.00? 

A.  That  makes  $8,000.00. 

Q.  Now,  did  you  give  him  a  check  for  $8,000.00,  or 
how  much  did  you  pay  him? 

A.  Well,  I  couldn't  tell  you.  I  gave — I  paid  Mrs. 
White  for  her  money,  and  I  paid  him  for  his  money. 
Now,  I  have  got  that  much  money  in  those  claims, — 
$12,000.00,— for  his  homestead. 

Q.  When  did  you  purchase  Mrs.  White's  claim? 

A.  I  purchased  it, — well,  I  think  it  was, — no,  not 
last  January, — a,  year  ago,  I  think. 

Q.  In  January  a  year  ago  ? 

A.  I  think  that  was  it.  I  have  a  deed  to  it,  yes.  I 
own  those  claims ;  those  are  mv  claims. 

7  ft/ 

Q.  I  know,  but — 

A.  I  own  them  just  as  much  as  I  own  anything  I 
have,  and  I  have  a  deed  to  it,  and  I  have  it  recorded. 
I  didn't  come  up  and  look  at  the  recording,  w^hether 
it  was  done  or  not,  but  I  was  going  away  at  the  time, 
— I  went  down  to  California  to  be  gone  several 
months,  three  or  four  months, — and  I  fixed  this  up 
before  I  went  awav,  and  I  left  it  with  mv  son  and  Mr. 
Kettenbach ;  he  tended  to  my  business  ever  since  my 
husband  died. 

Q.  Which  Mr.  Kettenbach?     Your  son-in-law? 

A.  My  son-in-law.     He  has  always  helped  me  and 
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was  willing  to  assist  me  in  anything  I  didn't  under- 
stand; and  I  left  it  with  my  son  to  fix  it  up  when  I 
went  away.  So  they  are  my  claims,  and  I  am  going 
to  keep  them  if  you  don't  take  them  away  from  me, 
vou  or  the  fire.     I  don't  know  which  is  the  worst. 

Mr.  GORDON, — Well,  I  hope  I  am  not  as  bad  as 
the  fire.     [671—341] 

WITNESS.— Well,  I  don't  know.  The  fire 
doesn't  know  any  better. 

Q.  Now,  did  you  pay  for  this  claim  of  your 
daughter-in-law  in  cash? 

A.  Well,  if  I  would  give  her  my  note,  would  that 
be  cash  ? 

Q.  I  guess  so. 

A.  I  have  always  found  my  note  was  as  good. 

Q.  Did  you  give  her  your  note  ? 

A.  I  gave  her  my  note,  and  I  paid  her  the  money 
as  she  needed  it. 

Q.  When  did  you  give  her  the  note  ? 

A.  When  I  bought  the  claim. 

Q.  You  gave  her  a  note  for  $4,000.00? 

A.  Well,  maybe  I  did  or  maybe  I  didn't,  but  that  is 
what  I  paid  her  for  the  claim. 

Q.  Well,  now,  will  you  tell  me  whether  you  gave 
her  a  note  for  $4,000.00? 

A.  Well,  I  might  have  given  it  to  her  for  $4,000.00. 
Maybe  I  gave  her  some  cash  and  maybe  I  gave  her 
the  balance,  and  when  she  needed  this  money  I  gave 
it  to  her.     My  checks  will  show  it. 

Q.  Where  is  that  note  now  ? 

A.  What  note?     That  I  gave  her? 
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Q.  Yes. 

A.  Well,  when  I  bought  it  I  had  to  borrow  a  little 
money,  and  I  have  been  pa3dng  it  off  ever  since. 

Q.  Where  did  you  borrow  the  money  ? 

A.  The  bank  I  did  my  business  with. 

Q.  How  much  did  you  borrow? 

A.  I  don't  know.  I  borrowed  about  $3,000.00  or 
$4,000.00.  I  really  don't  know,  Mr.  Gordon  (laugh- 
ing), but  as  I  said,  I  paid  them  $4,000.00  apiece  for 
their  claims. 

Q.  Did  you  go  to  the  bank  to  borrow  that  money, 
or  did  vou  talk  it  over  at  home  with  Mr.  Kettenbach  ? 

A.  No,  I  didn't  have  anything  to  say  to  Mr.  Ket- 
tenbach. I  was  [G72 — 342]  talking  with  my  son, 
because  he  was  anxious  to  sell  his  claims,  and  he  w^  ent 
out  on  the  outside  to  different  parties  and  he  couldn't 
get  what  he  felt  they  were  worth,  and  he  came  to  me 
and  says,  **My  claims  are  worth  this  much,  and  I 
ought  to  have  it,  but  I  can't  get  it,"  or  something, 
and  I  said,  ''Now  I  Avill  tell  you:  I  will  give  you 
$4,000.00  for  your  claims,  $4,000.00  apiece,  if  that  will 
satisfy  you,"  and  he  said  it  would.  I  was  afraid  he 
would  sell  it  to  somebody  else  and  he  wouldn't  do  as 
well,  and  I  thought  I  could  hold  them  and  get  what  I 
could  out  of  them. 

Q.  Did  you  give  him  a  note  for  his  claim  too  ? 

A.  I  paid  him  the  money,  and  he  was  owing  me  a 
little  money  at  the  time ;  he  had  borrowed  a  little 
money  of  the  estate,  and  he  wanted  to  pay  that  off, 
and  he  said  he  felt  that  he  couldn't  hold  his  timber 
claims  any  longer,  so  that  is  the  way  it  stands.  But 
I  have  those  claims,  Mr.  Gordon.     They  are  just  as 
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much  mine  as  if  I  oAvned  anything   at   all.     I   own 
those  claims  and  you  want  to  pin  me  down  to  every 
dollar,  where  I  got  it,  and  how  I  substituted  and — 

Q.  No,  I  just  want  to  know  how  the  transaction 
was  conducted. 

A.  Well,  it  was  transacted  right  on  the  square,  Mr. 
Gordon  (laughing).  I  am  really  not  a  business  man, 
and,  as  I  said,  when  my  husband  died  I  was  perfectly 
helpless  and  dependent,  and  I  had  to  rely  on  Mr. 
Kettenbach;  he  was  the  only  man  we  had  in  the 
family,  and  he  always  looked  after  my  business  and 
helped  me  out,  and  he  always  did  what  was  right  with 
me,  and  I  had  no  fault  to  find  with  him. 

The  SPECIAL  EXAMINEE.— What  Mr.  Gordon 
wants,  Mrs.  White,  is  to  know  how  you  paid  for  those 
two  claims,  whether  you  paid  in  money,  and  how 
much. 

A.  Yes,  it  was  all  money. 

Mr.  GORDON. — Q.  Now,  you  say  you  borrowed 
between  $3,000.00  and  $4,000.00,  as  I  understood  you, 
from  the  Lewiston  National  Bank  ? 

A.  Yes,  sir.     [673—343] 

Q.  Did  you  give  a  note  for  that  ? 

A.  Yes,  sir. 

Q.  When  was  thati 

A.  That  was  when  I  bought  those  claims. 

Q.  Have  you  paid  that  note  yet? 

A.  I  have  paid  it  all  but  $1,000.00. 

Q.  You  have  paid  all  but  $1,000.00? 

A.  Yes,  sir. 

Q.  Where  is  that  note  now? 
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A.  That  note  is  down  in  the  Lewiston  National 
Bank. 

Q.  HoAv  many  timber  claims  have  you  altogether? 

A.  Altogether? 

Q.  Yes.         A.  I  don't  know  (laughing). 

Q.  Well,  have  you  four  or  a  dozen  f 

A.  I  have  my  own,  and  three,  four, — I  have  four, 
and  then  I  have  some  over  on  the  Lolo;  I  don't  know 
how  many  I  have  there. 

Q.  Who  did  you  purchase  the  others  from,  besides 
those  that  you  have  mentioned  ? 

A.  Well,  now,  you  ask  me  who  I  purchased  them 
of.     Mr.  Kettenbach  would  loan  money  at  times — 

Q.  What  is  that? 

A.  They  came  from  Clarence  Robnett.  He  had 
borrowed  money  of  me,  and  those  claims  came  from 
him.     I  don't  know  much  about  those  claims. 

'Q.  Did  you  conduct  your  business  with  Mr.  Rob- 
nett, or  through  somebody  else? 

A.  I  said  Mr.  Kettenbach  always  helped  me  out  in 
my  business,  and  he  had  loaned,  I  supposed, — I 
didn't  think  much  about  it, — I  suppose  he  loaned  the 
money.  I  don't  know  how  much  it  was.  I  think  1 
have  the  notes  down  in  the  bank,  but  I  am  not  sure, 
the  old  notes  that  I  paid  off. 

Q.  How  many  claims  were  there  of  that  kind? 

A.  I  don't  know  how  many  claims  there  were. 
[674—344] 

Q.  Were  there  two  ? 

A.  I  don't  know  how  many  claims  there  were  over 
there.     There  are  probably, — I  know  I  pay  taxes  on 
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them,  and  I  don't  know  how  many  claims  there  are. 

Q.  Do  you  still  pay  taxes  on  them*? 
A.  Yes,  sir,  I  do. 

Q.  Do  you  know  how  much  the  taxes  are  a  year  on 
all  the  timber  claims  you  have  ? 

A.  I  don't  know  (laughing).  I  know  it  amounts 
to  a  good  deal. 

Q.  How  much? 

WITNESS. — Mr.  Dwyer,  you  ought  to  know  what 
taxes  you  pay  on  timber  claims.  I  know  my  taxes 
amount  to  a  good  deal  in  the  year. 

Mr.  GOEDON.— Q.  Is  it  $1,000.00  a  year  that  you 
pay  in  taxes  on  your  timber  claims  ? 

A.  I  have  got  the  tax  receipts,  but  I  think  at  one 
time  it  was  $40.00  a  claim.  I  don't  know, — I  won't 
say,  but  I  know  I  pay  taxes  on  them. 

Q.  How  many  claims  do  you  pay  taxes  on  ? 

A.  I  just  got  through  telling  you  that  I  didn't 
know. 

Q.  You  don't  know'? 

A.  I  know  those  claims  that  I  bought,  my  son's 
claim  and  his  wife's — 

Q.  I  am  not  speaking  of  the  three  claims,  the  one 
you  located  on  and  your  son  and  daughter-in-law,  I 
am  not  talking  about  them  now.  I  am  talking  about 
the  others. 

A.  I  don't  know  how  many  claims  there  are  there; 
there  are  several,  ])ut  I  don't  know  the  number. 

Q.  Is  the  title  to  those  other  claims  in  your  own 
name? 

A.  Yes,  sir.     I  never  saw  the  deed,  but  I  never  saw 
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the  deed  to  an}^  of  my  claims,  but  T  know  they  are 

assessed    to    me    and    I   pay   the    taxes   on   them. 

[675—345] 

Q.  Do  you  pay  these  taxes  yourself,  or  does  some- 
body else  tend  to  that  business  for  you? 

A.  Well,  my  son  paid  them  last  January. 

Q.  Haven't  vou  anv  idea  how  much  the  amount 
was? 

A.  No,  I  wouldn't  say.  It  was  a  good  deal,  I  know. 
It  was  as  much  as  I  wanted  to  pay. 

Q.  What  do  you  call  a  good  deal  ? 

A.  Oh,  dear  me,  I  don't  know,  Mr.  Gordon  (laugh- 
ing) ;  I  wouldn't  swear  to  anything  I  don't  know. 

Q.  Well,  was  it  $300.00  or  $400.00? 

A.  I  suppose  I  could  get  the  amount  by  going  down 
to  the  recorder's  office, — to  the  assessor's  office. 

Q.  Now,  how  much  did  you  pay  for  these  other 
claims  that  you  have,  besides  the  three  we  have  elim- 
inated for  the  time  being? 

A.  WeD,  I  have  had  these  claims  some  time,  you 
know. 

Q.  When  did  you  get  them  ? 

A.  I  don't  know^  the  year,  but  I  had  them  before 
I  got  the  others. 

Q.  You  had  them  before  you  got  the  others? 

A.  Yes.  I  don't  know  how  many  thousand  dollars 
L  have  in  them. 

Q.  How  long  before  you  got  the  others  did  you  get 
them?        A.  I  don't  know  how  long. 

Q.  Was  your  husband  living  at  that  time  ? 

A.  Oh,  no. 
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Q.  Did  you  ever  mortgage  those  other  claims  or 
borrow  any  money  on  them? 

A.  I  never  borrowed  any  money  on  them  that  I 
know  of,  or  ever  mortgaged  them. 

Q.  Have  you  any  idea  of  the  value  of  those  claims  ? 

A.  The  value  of  them? 

Q.  Yes. 

A.  Not  only  the  way  timber  is  selling,  and  other 
people,  what  they  get  for  their  claims. 

Q.  Have  you  ever  tried  to  sell  any  of  those  other 
claims?     [676—346] 

A.  No,  I  have  never  tried  to  sell  them. 

Q.  Have  you  ever  given  them  to  anybody  else  to 
sell  for  you? 

A.  What  claims?    You  mean  the  Lolo  claims? 

Q.  The  ones  you  referred  to  as  getting  from  Mr. 
Robnett. 

A.  I  don't  know  that  I  ever  did.  1  think  there 
was  some  parties  called  my  son  up  once  or  twice  and 
wanted  to  know  if  they  were  for  sale.  Now,  I  don't 
know  whether, — I  don't  know  about  that.  I  remem- 
ber my  son  coming  home  and  telling  me  that  this  man, 
some  man,  wanted  to  buy  the  claims,  or  something. 

Q.  Did  you  ever  ask  Mr.  Will  Kettenbach  to  sell 
those  claims  for  you? 

A.  No,  I  never  did  ask  him  to  sell  those  claims  for 
me. 

Q.  Nor  Mr.  George  Kester? 

A.  Nor  Mr.  George  Kester. 

Q.  Did  you  ever  give  them  the  authority  to  sell 
them? 

A.  No,  sir,  1  never  gave  them  any  authoj'ity. 
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Q.  Now,  can  you  give  us  some  idea  as  to  what  those 
claims  cost  you  ? 

A.  Well,  I  think  I  answered  that  question.  T 
don't  know  what  claims  you  have  reference  to. 

Q.  The  ones  you  got  through  Robnett,  the  ones  you 
referred  to  as  the  Robnett  claims,  that  Robnett  was 
connected  with. 

A.  I  don't  know  whether  they  cost  $5,000.00  or 
$7,000.00  or  $10,000.00. 

Q.  Do  you  know  whether  they  cost  $1,000.00  or 
$2,000.00  or  $3,000.00? 

A.  I  think  they  cost  more  than  that,  I  am  pretty 
sure.  It  seems  to  me  I  know  they  cost, — I  really 
couldn't  say,  but  it  was  $5,000.00  or  $7,000.00  or 
$8,000.00  or  $10,000.00.     I  don't  know. 

Q.  State  how  you  happened  to  buy  those  claims. 

A.  I  couldn't  say,  because,  as  I  say,  he  borrowed 
the  money. 

Q.  Who  borrowed  the  money? 

A.  Well,  Robnett,  because  my  notes  show  he  bor- 
rowed the  money.     [677 — 347] 

Q.  From  whom? 

A.  I  suppose  he  did  from  Mr.  Kettenbach.  Mr. 
Kettenbach  always  made  loans  for  me  when  I  had  the 
money;  he  always  looked  out  and  made  loans  when- 
ever he  would  see  a  good  one. 

Q.  Is  the  Mr.  Robnett  you  refer  to  Mr.  Clarence 
W.  Robnett  that  used  to  be  down  at  the  bank? 

A.  Yes. 

Q.  And  this  money  was  loaned  Robnett  of  yours 
through  Mr.  Kettenbach,  as  I  understand  it? 
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A.  Yes.  I  had  money  there  and  I  suppose  he 
loaned  it  to  Mr.  Robnett. 

Q.  Have  you  those  notes  of  Mr.  Eobnett's? 

A.  Well,  I  guess  they  must  be  around  somewhere 
in  the  bank  among  other  papers, — I  don't  know.  I 
really  forgot  about  it. 

Q.  Now,  how  long  did  this  transaction  take  place 
before  you  entered  on  your  timber  claim? 

A.  I  don't  know. 

Q.  Did  you  take  these  claims  in  settlement  of  this 
money  that  was  loaned  of  yours  ? 

A.  Did  I  take  these  Robnett  claims? 

Q.  Yes. 

A.  I  suppose  I  did.  I  have  the  claims  and  he  bor- 
rowed the  monev  and  he  turned  the  claims  over:  I 
guess  that  was  the  way. 

Q.  And  did  that  square  Mr.  Robnett  with  you? 

A.  I  don't  know  whether  that  particular  transac- 
tion squared  us  or  not  (laughing). 

Q.  Well,  you  didn't  tend  to  any  of  the  business  with 
reference  to  those  claims  yourself,  did  you? 

A.  No,  not  those,  I  didn't. 

Q.  It  was  all  attended  to  for  you  by  Mr.  Will.  Ket- 
tenbach  ? 

A.  Yes,  it  was  all  attended  to,  I  suppose  it  was,  be- 
cause I  gave  him  authority  to  do  those  things. 

Q.  Were  the  deeds  ever  delivered  to  you? 
[678—348] 

A.  I  suppose  they  were  delivered  to  me.  I  know 
they  are  my  claims.  I  never  read  over  the  deeds. 
I  really  haven't  read  over  the  deeds  to  any  of  my 
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property  that  I  know  of. 

Q.  Did  you  record  those  deeds?  Do  you  remem- 
ber of  ever  seeing  the  deeds  1 

A.  Well,  I  have  never  seen  the  deeds  to  any  of  my 
property,  any  property  that  I  have. 

Q.  Who  does  see  the  deeds  to  the  property  that  you 
own,  and  have  acquired  ? 

A.  Well,  I  haven't  made  any  inquiry  into  it  at  all, 
but  I  know  they  are  my  claims,  and  I  was  paying 
taxes  on  them,  and  that  is  all  that  I  thought  of. 

Q.  Have  you  ever  sold  a  timber  claim  that  was  in 
vour  name  ? 

A.  Have  I  ever  sold  a  timber  claim  that  was  in  my 
name  ? 

Q.  Yes.        A.  Any  particular  timber  claim? 

Q.  Any  one . 

A.  Well,  I  don't  know\  I  might  have  had  a  tim- 
ber claim  and  it  was  sold  and  I  wouldn't  say  that  I 
didn't. 

Q.  Have  you  ever  sold  any  property  since  your 
husband  died?        A.  Any  property?     Yes. 

Q.  Any  timber  claims? 

A.  Not  that  I  know  of.     I  may  have,  too. 

Q.  Did  you  ever  sell  any  property  to  the  Clear- 
water Timber  Company  ? 

A.  Well,  that, — I  guess  that  was, — let  me  see, — 
this  timber, — I  didn't  sell  it  myself,  I  don't  think. 
I  know  I  didn't  sell  it  myself,  my  name, —  I  guess 
was  a  third  party,  wasn't  it,  and  I  don't  know  any- 
thing about  that. 

Q.  Who  tended  to  that  for  you  ? 
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A.  I  don't  know.  I  don't  know  anything  about 
that  piece  of  property  at  all. 

Q.  Did  you  ever  sell  any  other  piece  of  property 
since  your     [679 — 349]     husband's  death? 

A.  Yes,  I  have  sold  a  good  deal. 

Q.  Any  timber  claims  ? 

A.  No  (laughing),  not  that  I  know  of,  Mr.  Gordon. 

Q.  Now,  Mrs.  White,  you  don't  know  very  much 
about  these  timber  claims,  do  you? 

A.  Well,  what  I  do  know  I  know,  and  other  things 
I  don 't  know  very  much  about. 

Q.  What  is  there  about  these  timber  claims  that 
you  know  to  a  certainty? 

Mr.  TANNAHILL.— We  object  to  that. 

WITNESS.— What  timber  claims? 

Mr.  GORDON.— Any  of  them. 

WITNESS. — I  know  I  took  up  a  timber  claim, 
and  I  paid  for  it,  and  I  have  it  and  am  paying  taxes 
on  it.  And  I  bought  my  son's  claim  and  his  wife's 
claim,  and  his  homestead,  and  another  claim,  and  I 
am  paying  taxes  on  that,  and  I  am  paying  the  Clear- 
water Fire  Association  to  take  care  of  it  for  me;  I 
know  I  have  them  and  pay  taxes  on  them. 

Q.  Have  you  any  idea  how  many  others  you  have  ? 

A.  No,  sir;  I  don't  think  I  have  (laughing). 

Q.  No  idea?        A.  Outside  of  those,  I  don't  know. 

Q.  Do  you  know  how  much  money  you  invested  in 
those  other  timber  claims? 

A.  No,  sir;  as  I  said. 

Q.  Well,  who  did  the  investing  for  you  in  those 
other  timber  claims? 
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A.  Well,  I  guess  it  was  taken  on  a  debt,  these  tim- 
ber claims  were  turned  over. 

Q.  Mrs.  White,  you  didn't  have  to  give  a  note  then 
to  purchase  these  claims,  did  you? 

A.  You  say  I  didn't  have  to  give  a  note? 

Q.  I  asked  you  if  you  did  have  to  give  a  note. 
[680—350] 

A.  If  I  purchased  the  claims  and  gave  them  my 
note? 

Q.  No,  I  don't  mean  the  three  claims  you  have 
referred  to.     I  mean  the  others. 

A.  No.  I  told  you  this  man  had  borrowed  money 
of  me  at  certain  different  times,  I  think,  and  these 
claims  were  given  in  payment  for  this  loan. 

Q.  Do  you  know  how  much  cash  money  you  had 
that  you  were  lending  that  way  ? 

A.  No,  I  don't  know  the  amount  of  cash. 

Q.  Did  you  keep  all  the  cash  you  had  approx- 
imately at  the  Lewiston  National  Bank  ?■ 

A.  Yes,  sir;  that  is  where  I  did  business. 

Q.  You  don't  know  how  much  cash  was  expended 
in  them? 

A.  I  don't  know.  That  has  been  a  long  time  ago, 
and  I  really  never  gave  business  very  much  thought, 
while  I  try  to  do  what  is  right. 

Q.  Now,  you  said  something  about  a  third  party 
in  the  Clearwater  Timber  Company  claim.  Do  you 
know  who  that  third  party  was  ? 

A.  What  have  you  reference  to  ? 

Q;  I  say  are  you  the  third  party  in  what  you  call 
the  Clearwater  Timber  Company  transaction  ? 
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A.  Oh,  I  don't  know  anything  about  that,  Mr. 
Gordon.     I  know  there  Avas  a  claim — 

Q.  Was  that  the  claim  ? 

A.  From  what  I  saw  in  the  paper  you  served  on 
me,  that  claim,  and  I  don't  know  much  about  it. 

Q.  Was  that  claim  put  in  your  name  as  a  third 
party?        A.  I  don't  really  know  that. 

Q.  Mrs.  White,  did  you  buy  Mrs.  Hallett's  claim? 

A.  No,  sir ;  I  did  not;  not  that  I  know  of.  I  never 
heard  of  it;  I  don't  know  anything  about  her  claim. 

Q.  When  your  son  purchased  his  claim,  did  he  get 
his  money  from  you  to  purchase  it  ?     [681 — 351] 

A.  No,  sir. 

Q.  The  money  he  owed  you  was  for  other  transac- 
tions?       A.  Oh,  for  other  things,  yes. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Elizabeth  White, 
dated  April  26,  1904',  the  nonmineral  affidavit  of 
Elizabeth  White  of  the  same  date,  the  notice  of  pub- 
lication of  the  same  date,  the  testimony  of  Elizabeth 
White  given  on  final  proof,  and  the  cross-examina- 
tion of  Elizabeth  White  at  final  proof,  all  of  which 
papers  have  been  identified  by  the  witness,  the  testi- 
mony of  the  witnesses  given  at  final  proof,  and  the 
cross-examination  of  said  witnesses,  the  receiver's 
receipt  and  the  register's  certificate,  dated  July  14, 
1904,  certified  copy  of  patent  issued  to  Elizabeth 
White,  dated  December  31,  1904,  all  relating  to  the 
entry  of  the  south  half  of  the  northwest  quarter  and 
the  south  half  of  the  northeast  quarter  of  section  23, 
township  38  north  of  range  5  east,  Boise  meridian. 
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Said  above  mentioned  documents  were  thereupon 

marked  by  the  reporter  as  Exhibits  17, 17A,  17B,  17C, 

17D,  17E,  17F,  17G,  17H,  171,  17J,  17K,  17L,  and 

17M. 
Mr.   TANNAHILL.— The    defendants    severally 

t/ 

waive  any  further  identification  of  the  papers,  but 
object  to  the  introduction  of  any  of  the  papers  in 
evidence  in  support  of  bill  and  action  No.  388  and 
407,  upon  the  ground  that  they  are  irrelevant  and  im- 
material, the  entry  not  being  involved  in  these  two 
particular  actions.  And  the  defendants  severally 
object  to  the  introduction  of  all  of  the  final  proof 
papers  in  evidence  in  support  of  any  of  the  actions, 
and  especially  the  testimony  of  the  claimant  Eliza- 
beth White,  the  cross-examination  of  the  claimant 
Elizabeth  White,  the  testimony  of  the  witness  Edwin 
Bliss,  and  the  cross-examination  of  the  witness 
Edwin  Bliss,  the  testimony  of  th€  witness  Will- 
iam Dwyer,  and  the  cross-examination  of:  the  wit- 
ness William  Dwyer,  upon  the  ground  that  it  re- 
lates to  matters  occurring  at  the  final  proof,  long 
after  the  filing  of  the  sworn  statement,  and  is  irrel- 
evant and  immaterial.     [682 — 352] 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mrs.  White,  I  believe  you  said  you  still  held 
your  timber  claim?        A.  Yes,  sir. 

Q.  You  have  never  made  any  contract  or  agree- 
ment with  anyone  for  the  sale  of  it  ^        A.  No,  sir. 

Q.  Before  you  made  your  final  proof  I        A.  No. 

Q.  Then,  your  affidavit  that  you  made  when  you 
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filed  your  sworn  statement,  *^That  I  have  made  no 
other  application  under  said  acts ;  that  I  do  not  apply 
to  purchase  the  land  above  described  on  speculation, 
but  in  good  faith  to  appropriate  it  to  my  ovrn  ex- 
clusive use  and  benefit,  and  that  I  have  not,  directly 
or  indirectly,  made  any  agreement  or  contract,  or  in 
any  way  or  manner,  with  any  person  or  persons 
whomsoever,  by  which  the  title  I  may  acquire  from 
the  Government  of  the  United  States  may  inure  in 
whole  or  in  part  to  the  benefit  of  any  person  except 
myself, ' '  that  affidavit  was  true,  was  it  ? 

A.  That  affidavit  was  true. 

Q.  And  it  was  true  at  the  time  you  made  your  final 
proof? 

A.  Yes,  it  was  at  the  time  I  made  my  final  proof. 

Q.  And  it  is  still  true  ?        A.  And  it  is  still  true. 

Q.  And  you  had  no  contract  or  agreement  with 
your  son  William  J.  White  or  his  wife  Mamie  P. 
White  that  you  would  purchase  their  land,  before 
they  made  final  proof,  did  you? 

A.  No,  sir,  not  until  a  few  days  before  I  did  pur- 
chase it. 

Q.  And  you  had  no  contract  or  agreement  with  Mr. 
Robnett?        A.  No,  sir. 

Q.  Or  with  any  of  the  entrymen,  in  so  far  as  you 
know  the  entrymen  that  you  did  purchase  the  tim- 
ber claims  designated  by  you  as  on  the  Lolo,  prior  to 
the  time  final  proof  was  made  ?     [683—353] 

A.  No,  sir,  I  did  not. 

Q.  And  you  paid  your  own  money  for  the  claims 
you  purchased  from  your  son  and  his  wife  ? 
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A.  I  paid  my  own  money. 

Q.  And  it  was  your  own  money  that  was  paid  for 
the  claims  you  say  are  located  on  the  Lolo  ? 

A.  Yes,  sir,  it  was  my  own  money. 

Q.  And  you  still  have  the  claims? 

A.  I  still  have  them. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  You  say  you  didn't  purchase  any  until  final 
proof  was  made.  Have  you  any  recollection  of 
whether  you  did  purchase  them  at  final  proof,  or 
when  you  did  purchase  them?        A.  Any  of  them? 

Q.  Those  on  what  you  call  the  Lolo. 

A.  No,  I  have  not. 

Q.  You  don't  know  anything  about  it,  do  you? 

A.  No.  i  don't  know  who  took  them  up.  I  don't 
really  know  the  entrymen,  only  I  know  I  loaned  the 
money. 

Mr.  GORDON.— That  is  all. 

Recross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mrs.  White,  Mr.  Gordon  asked  you  concerning 
the  claim  of  Mrs.  Hallett.        A.  Yes. 

Q.  You  never  had  any  agreement  with  Mrs.  Hallett 
to  purchase  her  claim,  did  you  ? 

A.  No,  sir,  I  don't  know  anything  about  her  claim. 
[684^—354] 
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VAN  V.  ROBERTSON,  a  witness  called  in  behalf 
of  the  complainant,  being  first  duly  sworn,  testified 
as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  Mr.  Van  V.  Robertson  ? 

A.  Yes,  sir. 

Q.  Where  do  you  reside,  Mr.  Robertson? 

A.  I  reside  in  Moscow  at  present. 

Q.  How  long  have  you  resided  at  Moscow  ? 

A.  About  two  months  and  a  half. 

Q.  Well,  where  did  you  reside  in  February,  1903? 

A.  Lewiston. 

Q.  And  how  long  had  you  lived  at  Lemston  then  ? 

A.  I  think  about  18  months. 

Q.  And  what  was  your  occupation  ? 

A.  I  was  in  the  cigar-store  part  of  the  time,  and 
part  of  the  time  in  the  saloon  business. 

Q.  Whose  cigar-store  were  you  in  ? 

A.  In  the  Thiessen  building — ^^Miller  &  Robertson 
at  the  time  I  was  in  there. 

Q.  You  were  employed  by  them,  were  you  ? 

A.  No — I  had  a  half  interest  in  the  store. 

Q.  Then  how  long  were  you  in  the  business  ? 

A.  Oh,  I  don't  remember — three  or  four  months; 
something  like  that. 

Q.  And  how  long  were  you  in  the  saloon  business 
here? 

A.  Possibly  eight  months — eight  or  ten — less  than 
a  year. 
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Q.  Do  you  know  any  of  the  defendants,  Ketten- 
hach, Dwyer,  or  Kesterl        A.  I  know  Mr.  Kester. 

Q.  Do  vou  know  Mr.  Dwver  *? 

A.  I  know  him  by  sight.     [685 — 355] 

Q.  Do  you  know  Mr.  Robnett?        A.  Yes,  sir. 

Q.  Did  you  ever  do  any  business  with  either  of 
them? 

A.  Yes;  I  done  a  banking  business  there  while  I 
was  in  this  town  at  the  time  I  was  in  business. 

Q.  Had  you  done  any  banking  business  with  them 
before  you  entered  the  timber  claim? 

A.  How  is  that  ? 

Q.  Had  you  done  any  banking  business  with  them 
before  you  entered  the  timber  claim  ?        A.  Yes,  sir. 

Q.  Now,  will  you  state  how  you  happened  to  take 
up  a  timber  claim. 

Mr.  TANNAHILL.— We  object  to  any  evidence 
relative  to  the  witness'  timber  claim,  in  so  far  as  it 
relates  to  bill  No.  388  and  407,  on  the  ground  that 
the  entry  of  the  witness  is  not  involved  in  these  two 
particular  actions,  and  it  is  irrelevant  and  imma- 
terial. 

The  SPECIAL  EXAMINER.— Now,  Mr.  Robert- 
son, you  should  speak  out  pretty  good  and  loud,  so 
we  can  hear  just  what  you  say,  and  so  the  Stenog- 
rapher can  get  the  answer  down.  Now,  read  the 
question,  please,  Mr.  Stenographer,  and  answer  in  a 
good  loud  voice  so  that  we  can  hear  you. 

The  Stenographer  thereupon  repeated  the  last 
question. 
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Mr.  GORDON. — Answer  that,  please,  Mr.  Robert- 
son, 

A.  Why,  I  suppose  I  took  it  up  like  anyone  else 
would  take  up  a  timber  claim,  or  the  same  as  any 
man  would — to  make  money  out  of  it,  of  course. 

Q.  Now,  who  did  you  discuss  taking  up  a  timber 
claim  with? 

A.  Well,  I  think  the  first  man  that— oh,  I  have 
talked  the  timber  claim  business  many  times;  but 
while  in  the  cigar-store  business  I  found  out  through 
my  partner  (Mr.  Miller)  that  there  was  a  party  go- 
ing out ;  and  I  think  that  is  the  first  time  that  I  dis- 
cussed this  particular  [686 — 356]  business,  that  I 
have  any  recollection  of. 

Q'.  Well,  then,  what  happened  after  that? 

A.  Well,  I  got  acquainted  with  Mr.  Knight,  and 
made  arrangements  to  be  located. 

Q.  Who  introduced  you  to  Mr.  Knight  ? 

A.  Well,  I  don't  remember. 

Q.  Mr.  Robnett?        A.  No. 

Q,  Which  Mr.  Knight  is  this? 

A.  Well,  sir,  I  don't  know  what  his  given  name 
was.  He  was  a  locator — represented  as  a  locator  to 
me.  I  never  met  him  until  a  few  days  before  we 
went  on  this  trip.  I  think  they  called  him  Ed.  It 
seems  to  me  like  that  is  what  they  called  him ;  I 
wouldn't  be  positive,  though. 

Q.  Now,  did  Mr.  Knight  tell  you  what  you  could 
do  with  this  timber  claim? 

A.  No,  I  don't  know  that  he  did.  It  seemed  to  be 
understood  that  if  a  man  got  a  deed  to  timber  claims 
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that  they  was  going  to  come  in  and  he  would  have  a 
chance  to  sell  them  in  a  short  time.  It  seems  they 
were  going  up  in  this  Coeur  d'Alene  country  pretty 
good,  and  they  said  different  ones  in  common  con- 
versation.    It  w^as  talked  over. 

Q.  Did  Mr.  Knight  tell  you  that  there  was  a  syndi- 
cate that  was  read}^  to  buy  this  land  ? 

A.  I  don't  think  so. 

Q.  Did  Mr.  Miller  tell  you  that? 

A.  I  don't  know  as  he  did.  But  it  was  generally 
understood  that  there  would  be  buyers  here  the  same 
as  there  had  been  other  places.  I  don't  know  who 
told  me  that,  or  anything  of  the  kind ;  but  it  seemed 
to  be  the  common  talk  around  here,  that  it  was  a  good 
proposition  to  get  a  hold  of  some  timber  lands,  the 
same  as  it  would  be  to  go  into  any  other  land  proposi- 
tion. 

Q.  Well,  did  either  of  those  gentlemen  tell  you 
that  a  syndicate  [687 — 357]  was  ready  to  buy  this 
land  as  soon  as  it  was  taken  up  ? 

A.  I  don't  think  so. 

Q.  And  when  they  could  get  a  big  bunch  of  it  to- 
gether, and  that  you  could  make  something  out  of  it? 

A.  Well,  later — I  don't  know  as  that  would  be  an 
answer  to  the  question — but  later  I  know  that  there 
was  talk — that  Robnett  told  me  that  he  would  like  to 
handle  the  land,  and  to  go  ahead  and  prove  up  on 
it,  and  I  asked  him  in  what  way,  and  he  said  that  he 
would  handle  it  on  a  commission,  the  same  as  a  real 
estate  man;  that  they  would  have  opportunities  to 
sell  them  that  anybody  else  wouldn't  have,  because 
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they  would  have  a  body  of  it  together,  or  try  to  have. 

Q.  Did  you  have  at  that  time  the  money  with  which 
to  purchase  a  timber  claim  ? 

A.  I  did  when  I  filed  on  it. 

Q.  You  did?        A.  Yes,  sir. 

Q.  Did  you  have  it  in  bank  ?        A.  Yes,  sir. 

Q.  How  much? 

A.  Oh,  I  don't  remember  how  much  I  had.  I 
know  I  had  when  I  came  there. 

Q.  How  much  did  vou  have  when  vou  came  there  ? 

A.  I  transferred  $2,850.00  from  the  Camas  Prairie 
Bank  to  the  Lewiston  National  Bank. 

Q.  And  when  was  that  ? 

A.  I  came  here  sometime  in  December — ^late  in 
December. 

Q.  That  was  the  December  before  you  entered  in 
February  ? 

A.  When  I  moved  I  transferred  this  in  January. 
I  wouldn't  be  positive  exactly  about  the  dates. 

Q.  And  how  did  you  transfer  it — in  what  form  ? 

A.  Why,  to  do  my  banking  business  here  instead 
of  doing  it  in  Grange\dlle.  I  moved  here.  [688 — 
358] 

Q.  Do  you  mean  you  drew  a  check  and  transferred 
it  here?        A.  Yes,  sir. 

Q.  You  didn't  take  a  certificate  of  deposit? 

A.  T  think  I  just  drew  a  check. 

Q.  And  opened  up  an  account  witli  the  Lewiston 
National  Bank?        A.  Yes,  sir. 

Q.  And  that  wa.s  the  latter  part  of  1902  or  the  first 
of  1903? 


vs.  William  F,  Kettenhach  et  al.  119 

(Testimony  of  Van  V.  Robertson.) 

A.  Well,  yes,  it  might  have  been  in  January, 'be- 
cause I  came  very  late  in  the  year.  It  was  the  latter 
part  of  December  that  I  came  here,  and  it  might  have 
been  the  first  of  the  vear  that  T  transferred  it :  1  am 
not  positive. 

Q.  Now,  had  you  ever  met  Mr.  Robnett  lief  ore  you 
came  here  ?        A.  No,  sir. 

Q.  And  how^  long  after  you  came  here  did  you  have 
this  conversation  with  him  that  you  have  just  re- 
lated? 

A.  Oh,  that  was — I  don't  know  that  I  ever  met  Mr. 

.A 

Robnett  only  possibly  seeing  him  in  the  bank  or 
something. 

Q.  Well,  did  he  make  that  suggestion  that  you 
have  just  stated,  or  did  you  bring  about  the  conver- 
sation yourself  ^ 

A.  I  think  I  brought  it  up  myself,  that  I  didn't 
think  that  I  would  prove  up  on  the  land;  that  my 
family  was  sick,  and  I  w-as  tied  up  in  ni}^  business  in 
such  a  wav  that  I  didn't  know  that  T  would  havr  tl:e 
money  to  do  it  with. 

Q.  And  w^hat  did  Robnett  tell  you? 

A.  Well,  he  said  it  would  be  too  bad  to  throw  it 
up ;  he  said  there  was  a  chance  to  make  some  money 
out  of  it,  and  he  believed  the  timber  claims  was  a  good 
proposition,  and  he  said  possibl}^  he  could  make 
arrangements  in  the  bank  to  furnish  the  money  to 
prove  up  on  the  land — take  a  mortgage  on  tlie  land. 

Q.  Was  this  conversation  at  the  bank  f 

A.  I  don't  know  whether  it  was  or  not.  I  don't 
remember  positively.     [689 — 359] 


780  The  United  States  of  America 

(Testimony  of  Van  V.  Eobertson.) 

Q.  TVhat  is  your  best  recolle<:tion '? 

A.  Well,  I  wouldn't  like  to  say  as  to  that,  because 
it  is  something  a  man  drops  from  his  mind  and  never 
gives  it  another  thought;  and  if  I  would  tell  you 
where  it  was  I  wouldn't  be  telling  what  was  abso- 
lutely true,  because  I  don't  know.  I  don't  remember 
as  to  that. 

Q.  You  say  you  brought  this  matter  up  .yourself  ? 

A.  I  think  so. 

Q.  Now,  what  was  your  purpose  in  telling  Mr. 
Robnett  this?  Had  he  had  anything  to  do  with  your 
claim  prior  to  that  time  ? 

A.  No.  I  don't  think  so.  I  think  I  had  been  talk- 
ing to  other  parties  about  it — Miller — and  Miller 
said  he  was  going  to  get  the  money,  and  I  think  that 
is  the  wa.y  it  came  up.  Of  course,  I  don't  remember 
exactlv. 

Q.  What  did  Mr.  Miller  say  ?  What  did  I  under- 
stand vou  to  sav  Mr.  Miller  said? 

A.  I  think  I  might  have  been  talking  to  Mr.  Miller. 
We  were  in  business  together,  and  he  told  me  he  was 
going  to  get  the  money  from  the  bank  to  prove  up  on 
his  claim.  Possibly  that  is  the  way  I  got  the  idea, 
but  T  am  not  positive  how  that  part  came  up. 

Q.  Now,  do  you  know  whether  or  not,  before  filing, 
you  talked  with  Mr.  Robnett  about  taking  up  this 
claim?        A.  T  have  no  recollection  of  it. 

Q.  And  that  Robnett  told  you  that  he  had  a  large 
bunch  of  claims  that  he  was  going  to  sell,  and  that  if 
you  would  take  up  one  you  could  put  it  in,  and  that 
you  would  be  satisfied  with  $4CH}.00  for  your  share  of 
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what  you  got  out  of  your  claim? 

A.  No,  I  never  had  no  such  conversation ;  no,  sir. 

Q.  Now,  who  located  you  on  that  claim? 

A.  Knight. 

Q.  Did  you  pay  him  for  locating  you  ? 
,  A.  Yies,  sir. 

Q.  How  much?     [690—360]         A.  $100.00. 

Q.  And  when  did  you  pay  that — before  you  went 
to  file  or  afterwards  ? 

A.  Oh,  I  guess  I  paid  him  when  I  came  back  from 
the  trip;  if  I  remember  right  the  same  day  that  we 
got  into  town. 

Q.  And  where  did  you  go  from  here  to  view  that 
claim?        A.  I  went  up  the  North  Fork. 

Q.  Sir? 

A.  I  went  up  on  the  train  as  far  as  Ahsahka,  and 
then  on  the  North  Fork. 

Q.  And  who  went  with  you  ? 

A.  Well,  I  don't  know  all  the  parties.  A  man  by 
the  name  of  Nelson,  and  Miller,  were  two  of  the 
parties. 

Q.  Was  the  Miller  the  same  Miller — 

A.  — ^that  was  in  partnership  with  me  in  the  cigar 
store ;  yes,  sir. 

Q.  And  did  he  tell  you  that  he  was  going  to  get  his 
money  from  the  bank  to  make  his  proof  ? 

A.  He  told  me  this  afterwards.  T  don 't  think  he 
told  me  that  then. 

Q.  Miller  is  dead,  isn't  he?        A.  Yes,  sir. 

Q.  And  do  you  remember  anyone  else  that  went 
along  ? 


782  The  United  States  of  America 

(Testimony  of  Van  V.  Robertson.) 

A.  Well,  there  was  two  other  men  in  the  party,  but 
I  don't  remember  their  names.  It  seems  to  me  like 
Varnev  or  some  such  a  name  was  one  man.  I 
wouldn't  be  positive,  though.  It  seems  like  that  was 
the  name,  some  such  a  name.  Am^^ay,  I  would 
know  the  fellow  if  I  would  see  him,  but  I  w^ouldn't  be 
positive  about  his  name.  The  other  party,  I  don't 
remember  his  name  if  I  ever  knew  it.  Either  one  of 
them  I  wasn't  personally  acquainted  with  them. 

Q.  Do  you  know  how  much  timber  was  on  this 
€laim  ? 

A.  Well,  all  I  know  about  it  w^as  the  estimate  I  got. 
[691—361] 

Q.  How  much  was  that? 

A.  Something  like  a  million  and  a  half,  I  think. 

Q.  And  were  you  told  how  much  it  was  worth  per 
thousand  ? 

A.  Yes ;  I  think  they  told  me  at  the  least  calcula- 
tion that  a  man  ought  to  be  able  to  get  four  bits  or  a 
dollar  a  thousand  for  it. 

Q.  And  then,  do  you  remember  who  prepared  your 
filing  papers  and  your  sworn  statement  that  you  filed 
in  the  land  office? 

A.  No,  I  don't  remember. 

Q.  Did  you  pay  a  fee  for  that  service? 

A.  Yes;  I  paid  all  the  expenses. 

Q.  Well,  I  mean  do  you  know  whether  any  was 
charged  for  preparing  that  paper  ? 

A.  I  don't  think  so.  I  think  I  paid  just  the  filing 
fee  was  all. 

Q.  How  much  was  the  filing  fee? 
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A.  I  don't  remember — something  like  $8.00  or 
$10.00^ — I  don't  remember — something  like  that. 

Q.  You  are  not  related  in  any  way  to  any  of  the 
defendants  that  I  spoke  to  you  about? 

A.  No,  sir. 

Q.  Now,  after  you  filed,  do  you  remember  whether 
you  gave  the  people  at  the  Land  Office  the  names  of 
the  witnesses  that  you  w^ould  have  for  final  proof? 

A.  I  wouldn't  be  positive  who  the  witnesses  was, 
but  it  seems  like  it  was  some  party  that  was  out 
with  me.  I  believe  it  was.  I  wouldn't  be  positive, 
though. 

Q.  Now, — 

A.  I  have  never  given  it  a  thought  since. 

Q.  Now,  state  the  first  conversation  that  you  can 
remember  of  having  with  Mr.  Robnett  about  this 
claim. 

A.  Well,  I  think  the  first  conversation  I  had  was 
in  regard  to  proving  up;  that  I  didn't  think  I  w^ould 
prove  up  unless  I  could  raise  [692 — 362]  the 
money  elsewhere;  that  I  w^ouldn't  have  the  money  to 
spare,  I  didn't  think;  that  my  family  was  sick,  and 
that  I  w^as  going  to  be  cramped  in  my  business,  and 
that  I  didn't  think  I  would  go  through  with  it  unless 
I  could  borrow  the  money. 

Q.  And  wiiat  did  he  say':^ 

A.  He  said  he  might  make  arrangements,  and  he 
said  he  would  hate  to  see  me  throw  it  up,  because 
he  thought  it  would  be  throwing  away  a  good  chance. 

Q.  Was  it  at  that  time  that  he  said  he  would  like 
to  handle  it  for  you? 
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A.  I  woulcln-t  be  positive  about  that? 

Q.  Well,  now,  what  was  that  conversation,  and  as 
near  as  you  can  recollect  when  was  it,  with  reference 
to  the  final  proof? 

A.  Oh,  I  think  that  was  after  I  proved  up  that  he 
wanted  to  handle  it ;  said  that  he  would  if  they  got  a 
chance  to  sell.  I  told  him  that  I  didn't  want  to  lose 
this  property  through  a  mortgage,  and  he  said  he 
thought  there  would  be  ample  chances  to  sell ;  and  he 
said  they  would  have  quite  a  little  body  of  timber, 
and  I  asked  him  what  he  would  charge  me,  and  he 
said  he  w^ould  charge  me  a  real  estate  man's  commis- 
sion— four  or  five  per  cent. 

Q.  And  do  you  think  that  that  was  after  you  made 
proof  that  you  had  this  arrangement  with  Robnett 
to  sell?        A.  I  think  so. 

Q.  Well,  didn't  you  sell  to  Kester  and  Kettenbach 
the  very  day  that  you  made  proof  ? 

A.  Well,  not  intentionally  I  didn't.  1  supposed  I 
gave  a  mortgage.  I  know^  afterwards  I  made  them  a 
deed,  and  so  if  1  had  sold  to  them  I  wouldn't  cer- 
tainly have  made  that,  would  I? 

Q.  Excuse  me — I  was  looking  at  a  mortgage  think- 
ing it  was  a  deed.  Did  you  give  a  note  the  day  that 
you  got  this  money  from  Robnett  ? 

A.  Yes,  sir.         [693—363] 

Q.  How  much  did  you  get?        A.  $400.00. 

Q.  And  did  he  give  it  to  you  in  cash  ? 

A.  Yes,  sir. 

Q.  And  where  did  you  giit  it— at  the  bank? 

A.  Yes.     No— I  got  it  of  Robnett.     AVel],  I  think 
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I  went  into  the  bank,  and  I  think  he  got  the  money 
and  handed  it  to  me  and  we  made  out  the  papers. 
I  know  I  did  the  business  through  him — with  him. 

Q.  Now,  did  you  have  any  discussion  with  Mr. 
Robnett  about  where  you  should  say  you  got  that 
money  when  you  went  to  the  Land  Office  ? 

A.  I  don't  think  that  I  did. 

Q.  Did  Mr.  Robnett  tell  you  that  you  would  ha\(^ 
to  say  that  that  was  your  own  money,  and  that  you 
had  had  it  a  certain  length  of  time? 

A.  Well,  I  don't  remember. 

Q.  Well,  do  you  remember  what  you  did  say  about 
it,  when  you  went  to  the  Land  Office  ? 

A.  I  think  I  claimed  the  money. 

Q.  And  do  you  remember  how  long  you  said  you 
had  had  that  money  in  your  actual  possession? 

A.  No,  I  don't  think  so. 

Q.  Do  you  remember  this  question  being  asked 
you:  ^^ Question  17.  Where  did  you  get  the  money 
with  which  to  pay  for  this  land,  and  how  long  have 
you  had  the  same  in  your  actual  possession?"  *^ An- 
swer. The  money  I  made  from  my  business.  Two 
years. "  Do  you  remember  that  question  being  asked 
you  and  that  answer  being  made  by  you  ? 

A.  Well,  I  don't  remember  every  little  thing  that 
was  said  or  done.  Possibly  that's  right.  If  it  is  a 
matter  of  record  it  is  probably  right.  But  I  pre- 
sume that  I  had  that  much  money  in  the  bank  at  that 
time. 

Q.  But  not  of  that  particular  money  that  you  car- 
ried up  there,  did  you? 
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A.  No,  sir;  I  got  that  of  Robnett.     [694r— 364] 
Q.  Now,  did  you  go  on  this  land  before  you  made 
your  filing,  or  wasn't  it  just  before  final  proof  that 
you  went  up  there  to  look  at  this  land? 

A.  No ;  I  went  up  there  before  I  made  my  filing. 

Q.  And  you  went  at  the  same  time  that  Nelson 
went? 

A.  I  went  at  the  sam-e  time  that  Nelson  went. 
That  is,  I  wouldn't  say  positively  that  I  was  on  the 
land,  but  I  went  up  in  that  country.  I  don't  know 
no  more  about  the  land,  possibly,  than  the  way  it 
was  described  to  me,  or  showed.  Maybe  I  was  on  it 
and  maybe  I  wasn't.  It  was  my  first  trip  in  that 
country  that  I  ever  made. 

Q.  Now,  did  I  understand  you  to  say  that  you 
deposited  in  the  Lewiston  National  Bank  about 
$2,800.00,  about  January,  nineteen  hundred  and — 

A.  Why,  I  think  it  was  somewhere  along  there. 

Q.  Are  you  sure  it  was  the  Lewiston  National 
Bank? 

A.  Why,  I  don't  see  how  I  could  be  mistaken  in 
the  bank  I  was  doing  business  with. 

Q.  Well,  couldn  't  you  make  a  mistake  and  not  have 
deposited  $2,800.00,  or  anything  like  that  amount, 
in  the  Lewiston  National  Bank? 

A.  Why,  let's  see :  I  had  that  much  in  the  Bank  of 
Camas  Prairie  when  I  came  here,  and  in  making  a 
deal  for  the  cigar-store  it  might  be  possible  that  I 
gave  a  check  on  the  Bank  at  Camas  Prairie  and 
transferred  the  rest  of  it.  Now,  it  might  be  possi- 
ble; but  T  had  that  much   money   in   the   Bank   of 
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Camas  Prairie  when  I  came  to  Lewiston  the  last 
of  December,  and  I  bought  into  the  cigar-store  that 
spring,  early  in  the  spring,  I  don't  remember  the 
time  exactly,  or  early  in  the  winter,  I  don't  remem- 
ber the  date,  but  anyway  I  had  this  money,  and  if 
I  didn't  check  it — make  one  check  there  before,  why 
I  transferred  the  entire  amount;  but  it  is  possible 
that  I  made  another  check.  The  records  would 
show.  I  have  never  given  it  a  thought,  particu- 
larly. 

Q.  Well,  the  reason  1  ask  you  is  because  my  in- 
formation is  that  you  didn't  have  any  account — that 
you  never  had  any  account  in  the  [695 — 365] 
Lewiston  National  Bank  when  you  made  your  origi- 
nal entry. 

A.  That  I  never  had  anv  account? 

Q.  No,  sir.  I  say,  that  is  my  understanding,  and 
I  want  to  be  sure. 

A.  Well,  I  am  very  sure  I  did,  and  I  think  the 
bank-books  will  show  it.  If  they  don't  it  is  a  very 
queer  system.  I  think  1  have  cancelled  checks  at 
home.  Possibly  in  moving  around  I  have  destroyed 
them,  but  I  usually  keep  those  things  quite  a  while. 
They  are  good  receipts,  and  I  done  all  my  business 
— pretty  near  all  my  business — through  that  l)ank. 

Q.  How  much  money  did  3'ou  get  from  Robnettf 

A.  $400.00. 

Q.  And  did  you  give  a  mortgage  the  same  day  ? 

A.  Yes,  sir,  I  think  so. 

Q.  To  whom  did  you  give  the  mortgage  f — to  I\ob- 
nett? 
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A.  Well,  I  believe  so.  I  am  not  really  positive, 
but  I  believe  it  was  to  Robnett. 

Q.  Now,  did  you  talk  to  anybody  else  in  the  bank 
about  this  money  except  Robnett?        A.  No. 

Q.  Now,  how  long  after  you  made  your  proof  at 
the  Land  Office  did  vou  sell  this  land  ? 

A.  I  think  that  I  moved  to  Grangeville  in  the 
spring  of  1904;  that  is,  the  early  summer,  in  June, 
some  time  the  first  to  the  7th  of  June;  and  I  think 
it  was  along  in  the  early  fall  that  I  made  the  deed. 

Q.  Several  months  afterwards? 

A.  Yes;  it  was  after  I  moved  to  Grangeville,  the 
next  season.  It  was  over  a  year,  because  I  know 
that  I  was  pushed  up  on  the  notes — on  the  note, 
rather, — ^and  had  to  make  some  kind  of  settlement. 

Q.  Now,  with  whom  did  you  negotiate  the  sale  ? 

A.  George  Kester. 

Q.  Will  you  state  what  the  transaction  was — how 
it  came  about?     [696—366] 

A.  Well,  he  wrote  to  me  and  told  me  the  mortgage 
was  due  and  they  wanted  the  money,  and  I  wrote 
back  to  him  that  it  was  impossible  to  raise  the  money 
at  the  present  time;  that  I  would  like  to  sell  the 
land,  and  I  understood  they  was  buying  land,  and  if 
they  was  mine  was  for  sale;  that  I  didn't  have  no 
money  to  pay  out  on  the  land,  and  I  was  tied  up  in 
business  and  was  owing  there.  And  he  wrote  back 
that  the.y  wei^  land  poor.  T  think  the  next  letter  I 
got  was  that  he  was  land  poor,  and  whether  I  made  a 
proposition — I  think  he  made  me  a  proposition  to 
take  the  land  and  cancel  the  note.     Anvwav,  that  is 
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what  I  finally  done — just  cancelled  the  note. 

Q.  And  do  you  know  to  whom  you  made  the  deed '/ 

A.  I  don't  know  whether  it  was  to  the  L(^wiston 
National  Bank  or  to  George  Kester. 

Q.  And  you  secured  that  note  that  you  gave  them 
by  a  mortgage  on  your  timber  claim,  did  you? 

A.  Yes,  sir. 

Q.  And  how  long  were  you  negotiating^ — what 
period  did  it  cover — a  week,  or  a  month,  or  how  long? 

A.  Oh,  possibly  two  or  three  w^eeks — a  couple  of 
weeks,  maybe.     I  am  not  positive  about  that. 

Q.  And  you  accepted  his  proposition  and  made  the 
deed  and  the  mortgage  was  cancelled ;  is  that  correct  ? 

A.  Yes,  sir. 

Q.  Did  you  come  down  here  from  Grange ville  to 
settle  it  up? 

A.  No,  sir;  he  sent  the  deed  up  and  I  went  and  I 
and  my  wife  signed  it  and  had  it  acknowledged  there 
and  sent  it  back  to  him. 

Q.  And  you  didn't  make  anything  out  of  the  trans- 
action? 

A.  Why,  I  lost  my  location  fees,  and  the  estimate 
on  the  timber,  and  expenses  on  the  trip;  that's  how 
much  I  got  out  of  it. 

Q.  I  show  you  timber  and  stone  lands  sworn  state- 
ment dated  February  24th,  1903,  signed  by  Van  V. 
Robertson,  and  ask  you  whether  tou  signed  tliat 
statement?     [697—367] 

A.  Do  you  want  me  to  read  that? 

Q.  No;  I  just  want  to  know  if  you  signed  that  and 
tiled  it  in  the  land  office  the  date  it  bears? 
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A.  Yes,  sir. 

Q.  And  you  filed  it  in  the  land  office?  That  is 
your  sworn  statement  of  the  original  filing  papers? 

A.  Oh,  I  filed  it. 

Q.  And  there  is  a  nonmineral  affidavit,  bearing  the 
same  date,  and  is  that  your  signature  to  that? 

A.  Yes,  sir. 

Q.  And  you  filed  that  at  the  same  time,  did  you 
not  ?        A.I  think  so. 

Q.  There  is  the  testimony  of  Van  V.  Robertson, 
given  May  20th,  1903.  I  will  ask  you  if  that  is  your 
signature  to  that  paper  ?        A.  Yes,  sir. 

Q.  I  show  you  the  cross-examination  of  Van  V. 
Robertson,  taken  the  same  day,  and  I  will  ask  you 
if  that  is  your  signature  to  that  paper? 

A.  That  is  my  signature. 

Q.  And  that  is  to  the  paper  that  I  have  just  i^e- 
ferred  to,  is  it? 

A.  Well,  that  is  my  signature  that  you  have  right 
in  there.  I  know  my  own  hand*writing,  but  I  haven't 
read  the  paper  over;  but  that  is  my  signature. 

The  SPECIAL  EXAMINER.— Well,  he  presents 
that  paper  to  you  and  asks  you  if  that  is  your  signa- 
ture to  that  paper ;  and  you  answer  it  yes  ? 

WITNESS.— Yes. 

Mr.  GORDON. — This  account  that  you  opened  at 
the  Lewiston  National  Bank  was  a  checking  account, 
was  it, — an  open  account? 

A.  Yes,  sir. 

Mr.  (tOR]30N. — We  offer  in  evidence  timber  and 
stone  lands  sworn  statement  of  Van  V.  Robertson,  the 
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nonmineral  afSdavit  of  Van  V.  Robertson  [698 — 
368]  both  of  said  papers  dated  February  24:th,  1903, 
the  notice  for  publication,  the  testimony  of  Van  V. 
Robertson  given  on  final  proof,  and  the  cross-exami- 
nation thereof,  all  of  which  papers  wer^  identified  by 
the  witness,  the  testimony  of  the  witnesses  on  final 
proof,  and  the  cross-examination  of  the  witnesses 
on  final  proof,  the  Receiver's  Receipt  and  the  Regis- 
ter's Certificate,  dated  May  20th,  1903,  a  certified 
copy  of  the  patent,  dated  the  3d  of  August,  1904,  is- 
sued to  Van  V.  Robertson,  all  relating  to  the  entry 
of  the  southwest  quarter  of  section  10,  township  39 
north,  of  range  3  east,  Boise  meridian.  Also,  a  cer- 
tified copy  of  a  mortgage  made  by  Van  V.  Robertson, 
and  Nettie  B.,  his  wdfe,  to  Clarence  W.  Robnett,  to 
the  property  hereinbefore  described  to  secure  a 
promissory  note  of  Van  V.  Robertson  for  $500.00,  of 
even  date,  to  the  order  of  Clarence  W.  Robnett,  pay- 
able in  one  year,  executed  b}^  Van  V.  Robertson  and 
wife  before  John  E.  Nickerson,  a  notary  public,  May 
20th,  1903,  and  recorded  at  the  request  of  C.  W.  Ro))- 
nett  February  15th,  1904. 

Mr.  TANNAHILL.— The  defendants  severally 
object  to  all  of  the  documents  offered,  in  so  far  as 
they  relate  to  bills  No.  388  and  407,  upon  the  ground 
that  they  are  irrelevant  and  immaterial,  the  entry 
not  being  involved  in  those  proceedings.  And  tlu^ 
defendants  further  severally  object  to  the  introduc- 
tion of  all  the  final  proof  papers,  and  especially  the 
testimonv  of  the  claimant.  Van  V.  Robertson,  and 
the  cross-examination  of  the  claimant,  A"au  V.  Rob- 
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ertson,  the  testimony  of  the  ^Yitness  Edward  L. 
Knight,  and  the  cross-examination  of  the  witness 
Edward  L.  Knight,  the  testimony  of  the  witness 
William  B.  Benton,  and  the  cross-examination  of 
the  witness  William  B.  Benton;  upon  the  ground 
that  they  relate  to  the  final  proof,  and  matters  oc- 
curring long  after  the  filing  of  th-e  sworn  statement, 
and  they  are  irrelevant  and  immaterial. 

Said  documents  w^ere  thereupon  marked  by  the 
Reporter  as  Exhibits  18,  ISA,  18B,  18C,  18D,  18E, 
18F,  18G,  18H,  181,  18J,  18K,  18L,  18M,  18N,  and 
18-0.     [699-^69] 

Mr.  GORDON. — Q.  Mr.  Robertson,  what  is  your 
employment  now  ?        A.I  am  a  farm  laborer, 

Q.  A  farm  laborer  ?        A.  Yes,  sir. 

Q.  When  you  entered  this  claim  you  were  a 
maiTied  man,  were  you?        A.  Yes,  sir. 

Q*  And  of  w^hat  did  your  family  consist  ? 

A.  My  wife  and  two  daughters. 

Cross-examination. 
(By  Mr.  TANNAHILL.) 

Q.  Mr.  Robertson,  who  made  out  your  sworn  state- 
ment, or  first  papers?        A.  I  don't  remember. 

Q.  Do  you  remember  that  John  E.  Nickerson  made 
them  out?        A.  Johnny  Nickerson? 

Q.  John  E.  Nickerson? 

A.  No;  I  don't  remember  as  to  that. 

Q.  As  I  understand  you,  Mr.  Robertson,  you  had 
no  agreement  with  Mr.  Robnett,  or  anyone  else,  to 
sell  him  the  land?        A.  No,  sir. 

Q.  Prior  to  filing  your  sworn  statement? 
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A.  No,  sir. 

Q.  And  you  had  no  sneli  agreement  at  the  time 
you  made  your  final  proof  ? 

A.  No — nor  no  time  afterwards. 

Q.  Then,  your  affidavit  that  you  made  at  the  time 
you  filed  your  sworn  statement,  that  ^*I  have  made 
no  other  application  under  said  acts;  that  I  do  not 
apply  to  purchase  the  land  above  described  on  specu- 
lation, but  in  good  faith  to  appropriate  it  to  my  own 
exclusive  use  and  benefit,  and  that  I  have  not,  directly 
or  indirectly,  made  an}^  agreement  or  contract,  or  in 
any  way  or  manner,  with  any  person  or  persons 
whomsoever,  [700 — 370]  by  which  the  title  T  may 
acquire  from  the  Government  of  the  United  States 
may  inure  in  whole  or  in  part  to  the  benefit  of  any 
person  except  myself,"  that  affidavit  was  true  at  the 
time  you  made  it,  was  it?        A.  Yes,  sir. 

Q.  An^  it  was  true  at  the  time  vou  made  vour  final 
proof?        A.  Yes,  sir. 

Q.  And  it  is  still  true?        A.  Yes,  sir. 

Q.  And  did  you  have  any  talk  with  either  Kester 
or  Kettenbach  or  Dwyer  regarding  the  sale  of  the 
land,  before  you  filed  your  sworn  statement? 

A.  I  never  did  have  a  talk  with  Kettenbach,  nor 
Dwyer.  In  fact,  1  never  met  Mr.  Dwyer  until  to- 
day; I  was  introduced  to  him  to-day  at  noon;  that 
is  the  first  time  I  ever  met  the  gentleman,  and  I  don't 
know  that  I  was  ever  introduced  to  Mr.  Kettenbach. 
I  have  done  lots  of  business  in  the  banking  business 
with  Mr.  Kester,  or  Robnett,  or  some  of  them,  but  I 
don't  think  I  ever  met  Mr.  Kettenbach.     1  knew  him 
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by  sight,  but  I  don't  remember  of  eyer  haying  any 

conyersation  with  him  at  all. 

Q.  Then,  your  first  negotiations  regarding  the  sale 
of  the  land  was  the  negotiations  you  made  with  Mr. 
Kester,  something  like  a  year  after  you  made  your 
final  proof  ?        A.  Yes,  sir — it  was  oyer  a  year. 

Q.  Oyer  a  year?        A.  Yes,  sir. 

Q.  And  you  sold  your  land  by  reason  of  those  nego- 
tiations? 

A.  Yes.  We  done  all  of  our  business  by  corre- 
spondence. I  hayen't  seen  the  man  for — well,  not 
since  I  went  to  Grangeyille,  I  don't  think.  I  don't 
belieye  I  haye  seen  him  in  the  last  fiye  or  six  years — 
fiye  years,  anyway.  I  hay  en 't  met  him  during  that 
time. 

Q.  There  wasn't  anything  wrong  about  your  entry 
in  any  way  that  you  know  of?     [701 — 371] 

A.  No,  sir. 

Q.  Now,  you  say  that  in  your  conyersation  with 
Mr.  Robnett  he  told  you  that  he  would  endeayor  to 
sell  it  for  you  on  commission  ?        A.  Yes,  sir. 

Q.  And  he  also  told  you  that  he  had  some  other 
land  that  he  was  selling? 

A.  Yes,  sir.  I  think  he  told  me  that  him  and  his 
family  and  relatiyes  had  some  8  or  10  claims,  and 
that  the  bank  had  a  good  many  deeds,  and  he  said 
that  they  would  haye  opportunities  to  sell  the  land 
that  I  would  neyer  hear  of,  possibly,  and  he  thought 
he  could  sell  it  for  me. 

Q.  He  neyer  told  you  that  he  and  Kester  and  Ket- 
tenbach  were  in  any  way  interested  together  in  land  ? 
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A.  Well,  no,  I  don't  think  that  he  did.  I  have  no 
recollection  of  him  making  any  such  a  statement. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Had  you  ever  borrowed  any  money  from  either 
the  Kettenbachs  or  Kester  before  ?     A.  No,  sir. 

Q.  Have  you  since'? 

A.  I  borrowed  $300.00  that  same  fall,  and  secured 
it  with  a  $300.00  note  that  I  had. 

Q.  Who  did  you  borrow  that  from? 

A.  George  Kester,  I  believe. 

Q.  Have  you  ever  done  any  work  for  any  of  them? 
Have  you  ever  been  employed  by  them? 

A.  No,  sir. 

Q.  And  you  paid  that  note,  did  you  ? 

A.  Yes,  sir. 

Mr.  GORDON.— That's  all,  Mr.  Robertson. 
[702—372] 

[Testimony  of  Frank  J.  Bonney,  for  Complainant.] 

FRANK  J.  BONNEY,  a  witness  called  in  behalf 
of  the  complainant,  being  first  duly  sworn,  testified 
as  follow^s,  to  wit : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  Frank  J.  Bonney  ?        A.  Yes,  sir. 

Q.  Where  do  you  live,  Mr.  Bonney? 

A.  Orofino. 

Q.  How  long  have  you  lived  at  Orofino  ? 

A.  About  two  years,  I  believe. 

Q.  Three  years? 
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A.  About  two  years,  I  believe^ — about  a  year  and  a 
half  or  two  years. 

Q.  Where  did  you  live  before  that  time? 

A.  Close  to  Weippe. 

Q.  How^  far  is  that  from  Pierce  ? 

A.  About  eight  miles. 

Q.  And  did  you  live  at  Pierce  in  June,  1906  ? 

A.  Why,  I  don't  remember  the  date,  but  I  was  in 
Pierce. 

Q.  Were  you  married  at  that  time  ?        A.  Yes,  sir. 

Q.  And  of  what  did  your  family  consist  ? 

A.  My  wife  and  three  or  four  children. 

Q.  Well,  how  many — three  or  four  ? 

A.  In  1906  ? 

Q.  Yes — four  years  ago. 

A.  I  guess  I  must  have  had  about  four  then. 
(Laughing.) 

Q.  How  many  have  you  now  % 

A.  I  have  got  six,  I  suppose.     (Laughing.) 

Q.  Any  dead  ?        A.  No,  sir. 

Q.  How  old  are  you?     [703—373] 

A.  About  35 — 36, 1  believe. 

Q.  What  is  your  occupation  at  the  present  time  ? 

A.  I  am  a  carpenter  at  present. 

Q.  And  what  was  your  occupation  in  June,  1906? 

A.  Why,  I  have  done  a  little  of  everything.  I  am 
a  machinist  by  trade. 

Q.  Were  your  working  as  a  machinist  then  ? 

A.  Is  that  the  time  I  took  up  the  timber  claim? 

Q.  Yes. 
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A.  I  believe  T  was  helping  put  the  machinery  on 
the  dredge  then.  No — I  believe  I  was  carpentering 
for  Mr.  Gaffnev  at  the  time. 

ft/ 

Q.  And  what  wages  did  you  make  at  that  time  % 

A.  $3.00  or  $3.50—1  don't  remember. 

Q.  Did  you  work  all  the  year,  or  just  part  of  the 
year  ? 

A.  Oh,  I  don't  know.  I  was  working  most  of  the 
time,  I  think. 

Q.  Did  you  ow^n  your  home*?        A.  Yes,  sir. 

Q.  And  was  it  mortgaged?        A.  No,  sir. 

Q.  And  what  was  the  value  of  it  ? 

A.  About  $400.00,  I  guess. 

Q.  That  wasn't  a  homestead,  was  it? 

A.  Yes,  sir. 

Q.  And  at  that  time  had  you  proved  up  and  ob- 
tained a  patent?        A.  No,  sir,  I  don't  believe  I  had. 

Q.  Now,  you  took  up  a  claim  under  the  timber  and 
stone  act,  did  you  ?        A.  Yes,  sir. 

Q.  And  what  induced  you  to  take  up  a  timber 
<3laim  ? 

Mr.  TANNAHILL.— The  defendants  object  to  any 
evidence  relative  to  the  taking  up  of  a  timber  claim, 
in  so  far  as  it  relates  to  bills  388  and  406,  on  the 
ground  that  it  is  irrelevant  and  immaterial,  the 
[704 — 374]  entry  not  being  involved  in  those  two 
actions. 

The  Reporter  thereupon  repeated  the  last  question. 

WITNESS.— Well,  1  thought  that  1  could  make  a 
little  money  out  of  it — a  prolit. 
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Q.  Did  you  have  a  bank  account  at  that  time  ? 

A.  No,  sir. 

Q.  Did  you  have  the  mone}^  with  which  to  pay  for 
a  timber  claim?        A.  I  had  part  of  it. 

Q.  When  you  first  spoke  to  anyone  about  taking 
one  up  ?        A.  Yes,  sir,  I  think  so. 

Q.  How  much  did  you  have? 

A.  I  don't  know.  When  I  first  talked  about  it  T 
didn't  have  quite  enough ;  in  fact,  I  had — oh,  a  couple 
or  three  hundred  dollars,  I  guess;  I  don't  remember 
how  much  money  I  had ;  I  know  I  had  a  little. 

Q.  Well,  who  located  you  on  a  timber  claim  ? 

A.  Mr.  Steffey. 

Q.  Mr.  Harvey  J.  Steffey? 

A.  I  guess  that  was  the  name — Harvey,  anyway. 

Q.  Now,  did  you  talk  with  him  about  taking  up  a 
timber  claim  before  you  went  to  view  the  land? 

A.  I  believe  I  did. 

Q.  Well,  don't  you  know? 

A.  I  spoke  to  Mr.  Steffey.  I  talked  to  him,  and 
asked  him  if  he  knew  of  any  good  claims,  and  I  spoke 
to  him  a  time  or  two. 

Q.  And  what  did  he  say  ? 

A.  I  believe  the  first  time  I  spoke  to  him  he  didn't 
know  of  any,  and  later  he  did  and  showed  them  to  me. 

Q.  Now,  did  he  have  an  arrangement  with  you 
about  paying  a  location  fee  ? 

A.  No,  sir,  I  don't  believe  he  did. 

Q.  Did  he  charge  you  a  location  fee  ? 

A.  Well,  I  don 't  believe  he  did.  1  don 't  remember. 
[705—375] 
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Q.  Yon  didn't  agree  to  pay  him  one,  anyhow,  did 
you  ? 

A.  No,  sir,  I  don't  believe  I  did ;  I  don't  remember. 

Q.  Now,  what  was  your  arrangement  with  Stef- 
fey?     What  arrangement  did  you  have  with  Steffeyl 

A.  Well,  I  believe  none,  any  more  than  that  he  told 
me  that  his  claim  wasn't  much  good,  that  they  was 
nearly  all  gone,  but  if  I  took  it  up  that  he  would  sell 
it  for — so  that  I  could  make  a  couple  of  hundred  dol- 
lars, anyhow,  maybe  better. 

Q.  What  was  that? 

A.  I  think  so  that  I  could  make  a  couple  of  hun- 
dred dollars,  or  maybe  better. 

Q.  You  were  not  employed  at  that  time,  were  you? 

A.  Yes,  sir,  I  think  I  was ;  I  believe  I  was  building 
a  house  for  Mr.  Gaffney. 

Q.  Do  you  remember  when  you  were  up  before  the 
Grand  Jury  at  Moscow  last  winter,  and  I  asked  you 
that  question,  and  whether  or  not  you  told  me  that 
you  were  not  employed  at  that  time  ? 

A.  I  don't  remember,  but  I  think  I  told  you  I  was 
employed. 

Q.  Do  you  remember  this  question  being  asked 
you : ' '  What  was  your  business  at  that  time  ?  "  * '  An- 
swer. I  was  carpentering."  '* Question.  Were  you 
at  work  at  that  time?"  ''Answer.  No,  sir,  not  just 
at  that  time."  Do  you  remember  those  questions 
and  answers  being  asked  and  given  ? 

A.  I  don't  remember,  but  1  believe  1  was  at  work 
at  that  time.     That  is  a  good  while  ago — 
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Q.  Now,  what  was  it  that  Steff ey  said  to  you  ? 

A.  Well,  he  told  me  that  his  claim  wasn't  very 
good,  but  he  believed  if  I  wanted  to  take  it  he  could 
sell  it  for  me  for  a  couple  of  hundred  dollars,  so  that 
I  could  make  that  much  profit  on  it. 

Q.  Did  he  tell  you  that  he  would  guarantee  you 
that  you  would  make  that  much? 

A.  Well,  sir,  I  couldn't  say — I  don't  know  as  he 
did— I  believe  [706—376]  he  did.  I  believe  he 
told  me  that  he  was  sure  that  he  could  get  that  much, 
and  maybe  more. 

Q.  Were  you  to  advance  any  of  the  money  at  all 
to  take  up  that  claim? 

A.  No,  sir;  there  wasn't  nothing  said  about  that, 
but  I  supposed  that  I  was  to  put  up  the  money. 

Q.  And  he  took  you  over  the  land,  did  he  ? 

A.  Yes,  sir. 

Q.  And  then  you  came  down  to  Lewiston  to  file  on 
the  land,  did  you  %        A.  Yes,  sir. 

Q.  And  who  paid  the  expenses  of  your  coming 
from  your  home  down  to  Lewiston  to  file  ? 

A.  Well,  I  believe  I  did.  I  wouldn't  say  for  sure 
whether  I  borrowed  money — I  got  money  of  StefEey 
a  time  or  two,  and  whether  Steffey  gave  me  money  at 
that  time  or  not  I  couldn't  say.  ^^  * 


